
I n the Matter  of Town of Harr ison Layoff 
CSC Docket  No. 2010-2934 
(Ci v i l  Ser v i ce Commi s s ion , deci ded Apr i l  14, 2010) 
 
 

The Harr ison Civi l  Service Employees Associat ion (HCSEA), represented by 
Craig S. Gumpel, Esq., pet i t ions the Civi l  Service Commission (Commission) for  a 
stay of the layoff of employees in the Town of Harr ison (Town). 

 
By way of background, on January 19, 2010, Mayor Raymond J. McDonough 

submit ted a layoff plan to the Division of State and Local Operat ions (SLO), 
proposing the layoff of 46 employees for  reasons of economy and efficiency.  This 
layoff plan included four  employees from the Town’s Board of Health.  The layoff 
plan descr ibed the Town’s poor  economic condit ion, based pr imar i ly on the 
el iminat ion of aid under the Special  Municipal  Aid (SMA) program and the added 
burden of defer red payment  obl igat ions to the Police and Firemen’s Ret i rement  
System (PFRS).  The Mayor noted that  the Town received $5.3 mil l ion in SMA 
funds in 2009, but  this aid was being el iminated in i ts ent i rety in 2010.  
Addit ional ly, the Town was required by the Department  of Community Affairs to 
defer  PFRS payments in 2009, resul t ing in an obl igat ion of $1.5 mi l l ion in 2010.  
The layoff plan also detai led act ions i t  took, pursuant  to N.J .A.C. 4A:8-1.2, to lessen 
the possibi l i ty of layoffs, including implement ing a hir ing freeze, explor ing shared 
services arrangements with neighbor ing jur isdict ions, and consider ing the 
possibi l i ty of fur loughs.  Despite these measures, the Mayor repor ted that  the Town 
was st i l l  faced with a signi ficant  budget  defici t , requir ing a reduct ion in force.  The 
layoff plan also detai led numerous meet ings held with al l  affected col lect ive 
bargaining uni ts.  SLO reviewed and approved the layoff plan, wi th an effect ive 
date of Apr i l  5, 2010.  I t  is noted that  affected employees received the required 45-
day not ice of the layoff on February 19, 2010, and determinat ions regarding 
employees’ layoff r ights were forwarded to al l  affected employees on March 22, 
2010. 

 
I n a resolut ion passed on March 2, 2010, the Town Counci l  stated that  

“Mayor Raymond J. McDonough is hereby recognized, appointed, approved, 
confi rmed and rat i fied as the Appoint ing Author i ty for  the Town of Harr ison 
pursuant  to the Civi l  Service Act  and the rules and regulat ions promulgated 
thereunder.”  The Town Counci l  fur ther  stated that  “[t ]he January 19, 2010 Layoff 
Plan is hereby approved, rat i fied and confi rmed.”  Simi lar ly, on March 15, 2010, the 
Town’s Board of Health passed a resolut ion, not ing that  i t  was the appoint ing 
author i ty for  i ts employees, pursuant  to N.J .S.A. 26:3-19.  The Board of Health 
recognized that  the Mayor had submit ted a layoff plan to SLO on January 19, 2010, 
target ing four  of i ts employees.  The resolut ion approved the proposed layoffs of 
three of those employees, a Clerk, Laborer , and Graduate Nurse, Publ ic Health.  
However, i t  found that  the posi t ion of Registered Environmental  Health Special ist , 



which had been targeted in the layoff, was required to be fi l led pursuant  to N.J .A.C. 
8:52-7A.2, and i t  did not  affi rm the layoff of the incumbent  in this posi t ion.  On 
March 16, 2010, the Mayor not i fied SLO that  the Town was rescinding the proposed 
layoff of the incumbent  in the t i t le of Registered Environmental  Health Special ist . 

 
I n the instant  pet i t ion, HCSEA chal lenges the layoffs of 17 of the targeted 

employees.  The HCSEA contends that  the Mayor did not  have the legal  author i ty 
to propose or  effectuate the layoff of these employees.  First , the HCSEA argues 
that  the Town Counci l , not  the Mayor, is vested with the author i ty to appoint  and 
remove employees.  I t  asser ts that  N.J .S.A. 40A:62-6(b) provides that  the Town 
Counci l  may appoint  and remove any officer , including any subordinate officer , 
other  than those officers excepted by law, and N.J.S.A. 40A:62-6(b)3 gives the Town 
Counci l  the power to create such offices and posi t ions as i t  deems necessary.  The 
NCSEA also emphasizes that  general law, via N.J .S.A. 40A:9-9, provides that  the 
governing body of a municipal i ty may appoint  and provide for  the appointment  of 
officers, agents, and employees.  Thus, the HCSEA maintains that  the Town 
Counci l  is the “appoint ing author i ty” for  the Town, and i t , not  the Mayor, had the 
author i ty to submit  a layoff plan to SLO and implement  layoffs of employees in the 
Town. 

 
The HCSEA recognizes that  the Town Counci l  passed a March 2, 2010 

resolut ion delegat ing i ts appoint ing author i ty responsibi l i t ies to the Mayor.  
However, the HCSEA argues that , by law, the Town Council  is prohibi ted from 
delegat ing this author i ty to the Mayor.  I t  contends that  N.J .S.A. 40A:62-7 only 
permits a Town Counci l  to delegate i ts powers, funct ions and dut ies to an 
administ rator .  The HCSEA also maintains that  N.J .S.A. 40A:62-7 requires that  
such a delegat ion be accompl ished via ordinance, not  by resolut ion as was the case 
here.  Moreover , even i f the Town Counci l  was able to delegate i ts power  to the 
Mayor via resolut ion, the HCSEA contends that  i t  did not  do so in a t imely manner.  
I t  emphasizes that  the layoff plan was submit ted on January 19, 2010, and i t  was 
approved by SLO on February 18, 2010; however, the Town Counci l ’s resolut ion was 
not  passed unt i l  March 2, 2010.  Final ly, the HCSEA argues that  the Mayor lacks 
the author i ty to lay off employees of the Town’s Board of Health.  Therefore, the 
HCSEA requests that  the Commission rescind the proposed layoff as i t  was not  
legal ly implemented. 

 
I n response, the Town, represented by Paul J. Zarbetski , Town At torney, 

contends that  the Mayor has always been considered the appoint ing author i ty.  The 
Town argues that , notwithstanding this posi t ion, i t  compl ied with SLO’s request  to 
have the Board of Health and Town Council  rat i fy the Mayor ’s act ions in submit t ing 
the layoff plan.  The Town recognizes that , in I n the Matter  of the Borough of Rosel le 
Appointing Author i ty (CSC, decided December 2, 2009), the Commission determined 
that  the Borough Counci l  is the appoint ing author i ty for  jur isdict ions operat ing 
under the Borough form of government .  The Town argues that , even i f that  decision 



is extended to apply to jur isdict ions operat ing under the Town form of government , 
municipal i t ies affected by the Rosel le decision were given six months to come into 
compl iance with the decision.  I n addit ion, the Town asser ts that , i f the Town 
Counci l  is the appoint ing author i ty, i t  proper ly delegated that  author i ty to the 
Mayor in the March 2, 2010 resolut ion, and i t  maintains that  i t  has the abil i ty to do 
so.  I t  also contends that  there is no law to support  the HCSEA’s “legal  theory” that  
such a designat ion had to be achieved via ordinance, not  resolut ion.  Final ly, the 
Town asser ts that , should the HCSEA be successful  in i ts chal lenge and a delay in 
the reduct ion in force be achieved, i t  wi l l  be forced to submit  a new layoff plan, 
which wi l l  necessar i ly target  addi t ional  employees in order  to real ize addit ional  cost  
savings occasioned by the delay in the effect ive date of the layoff. 

 
CONCL USI ON 

 
N.J.A.C. 4A:1-1.3 defines “appoint ing author i ty” as “a person or  group of 

persons having power of appointment  and removal.”  N.J .S.A. 40A:62-5(b) and (c) 
provide that , in a Town form of government , the Mayor shal l  be the head of the 
municipal  government  and shal l  have al l  those powers placed in the Mayor by 
general  law.  N.J .S.A. 40A:62-6(b)3 provides that  the Town Counci l  may: 
 

[C]reate such offices and posi t ions as i t  may deem necessary.  The 
officers appointed thereto shal l  per form the dut ies required by law and 
the ordinances of the counci l . 
 

N.J .S.A. 40A:62-6(b)5 provides that  the Town Counci l  may remove any officer  of the 
municipal i ty, other  than those officers excepted by law, for  cause.  N.J .S.A. 40A:62-
6(c) provides that  the Town Counci l  shal l  have al l  of the execut ive responsibi l i t ies of 
the municipal i ty not  placed in the office of the Mayor by general  law or  the law 
governing the Town form of government . 

I n addit ion, general  law provides that , except  where otherwise provided, the 
governing body of a municipal i ty may appoint  and provide for  the appointment  of 
officers, agents, and employees as may be required for  the execut ion of the powers 
confer red upon the governing body.  See N.J.S.A. 40A:9-9.  N.J .S.A. 40A:9-161 
provides that , in non-Civi l  Service jur isdict ions, an employee who has tenure in 
office may not  be removed except  upon wr i t ten charges, which shal l  be fi led with 
the governing body.  The governing body is given the author i ty to prescr ibe rules 
and regulat ions for  the conduct  of a hear ing on the charges pr ior  to removal. 

 
I t  is clear  from the above statutory scheme that  the Town Counci l  is the 

appoint ing author i ty for  the Town of Har r ison.  The Town Counci l  is vested with 
the power to appoint  and remove employees of the Town, as wel l  as the author i ty to 
create the offices and posi t ions i t  deems necessary.  I t  fol lows that  the Town Counci l  
has the sole author i ty to el iminate posi t ions and offices from the Town for  reasons 



of economy and efficiency.  Thus, HCSEA correct ly argues that  the Mayor is not  
statutor i ly empowered to act  as the Town’s appoint ing author i ty. 

 
I n addit ion, N.J .S.A. 40A:62-7(a) provides that  the Town Counci l  may, by 

ordinance, delegate al l  or  a por t ion of the execut ive responsibi l i t ies of the 
municipal i ty to an administrator , who shal l  be appointed pursuant  to N.J .S.A. 
40A:9-136.  The HCSEA contends that , pursuant  to this statute, the Town Counci l ’s 
March 2, 2010 resolut ion, which purpor ted to delegate i ts power to appoint  and 
remove employees to the Mayor, was unlawful .  Based on the unambiguous 
language of N.J .S.A. 40A:62-7(a), the Town Counci l  is only author ized to delegate 
i ts responsibi l i t ies to an administ rator , not  the Mayor, and such act ion must  be 
taken via ordinance.  Thus, the Town is advised to ensure that  future employment  
act ions are taken by the appropr iate appoint ing author i ty. 

 
Similar ly, N.J.S.A. 26:3-19 provides that  a local  board of heal th may employ 

such personnel as i t  may deem necessary to carry into effect  the powers vested in i t , 
and i t  shall  fix the dut ies and compensat ion of every appointee.  Thus, the Town’s 
Board of Health, not  the Mayor, is the appoint ing author i ty for  i ts employees. 

 
However, i t  does not  fol low that  the layoff plan submit ted by the Mayor and 

the resul tant  layoffs were i l legally effectuated.  I ni t ial ly, i t  must  be recognized that  
the submission of a layoff plan to SLO does not  equate to any employment  act ion.  A 
layoff plan is a proposal submit ted by a State or  local  government  ent i ty for  review 
to ensure compl iance with Civi l  Service law and rules.  The layoff plan does not  
effectuate any reduct ions in force.  I ndeed, the ini t ial  layoff plan is often al tered and 
amended by the submit t ing jur isdict ion, as a resul t  of the jur isdict ion’s own 
ini t iat ive as well  as the Commission’s review, pr ior  to the actual  implementat ion of 
any layoffs of publ ic employees.  While N.J .A.C. 4A:8-1.4(a) provides that  the plan 
shal l  be submit ted by the appoint ing author i ty, the submission of a layoff plan by 
some other  author ized representat ive of the appoint ing author i ty is not  fatal , so 
long as the actual  employment  act ions contemplated by the layoff plan are taken by 
the appoint ing author i ty.  Thus, the Commission finds no basis to invalidate the 
January 19, 2010 layoff plan submit ted by the Mayor, since that  plan did not  
unlawful ly effectuate any employment act ion.   

 
Even assuming, arguendo, that  the layoff plan was the legal  means to 

actual ly terminate targeted employees, the subsequent  rat i ficat ion of the plan by 
the appropr iate appoint ing author i t ies cured any deficiency.  Al though, as noted 
above, the Town Counci l  is prohibi ted from delegat ing i ts responsibi l i t ies as the 
appoint ing author i ty to the Mayor, i t  may rat i fy past  act ions taken by the Mayor in 
that  role.  Speci fical ly, on March 2, 2010, the Town Counci l  passed a resolut ion, 
which “approved, rat i fied and confi rmed” the Mayor ’s January 19, 2010 layoff plan.  
L ikewise, on March 15, 2010, the Board of Health passed a resolut ion approving of 
the layoff of three of the four  Board of Health employees ident i fied in the layoff 



plan.  As noted previously, the proposed layoff of the four th employee, a Registered 
Environmental  Health Special ist , was then removed from the layoff plan.  I n 
Gr imes v. Ci ty of East Orange, 288 N.J. Super. 275, 279-280 (App. Div. 1996), the 
Appel late Division stated: 
 

The abil i ty to rat i fy depends upon whether  the act  in quest ion was 
ul tra vi res, as dist inguished from intra vi res.  Bauer v. Ci ty of Newark, 
7 N.J . 426, 434, 81 A.2d 727 (1951).  Acts that  are ul tra vi res are void 
and may not  be rat i fied, whi le intra vi res acts may be.  I d.  An act  is 
ul tra vi res i f the “municipal i ty [was] ut ter ly without  capaci ty” to 
per form the act .  I bid.  (emphasis added).  On the other  hand, an intra 
vi res act  is one that  is merely “voidable for  want  of author i ty.”  I bid.  
Thus, where, for  example, a cont ract  is entered into by “an 
unauthor ized agency” but  the municipal i ty has the power to enter  into 
such cont racts, the cont ract  may later  be rat i fied by the municipal 
body having the power in the fi rst  instance to make the cont ract .  
DeMuro v. Martini , 1 N.J . 516, 522, 64 A.2d 351 (1949).  The pr inciple 
is equally appl icable to appointments of employees.  See Certulo v. 
Byrne, 31 N.J. 320, 330, 157 A.2d 297 (1960) (suggest ing that  the 
prosecutor  had the power to rat i fy the appointment  of plaint i ff to the 
posi t ion of legal  assistant  to the prosecutor  where the appointment  had 
been improper ly made by the Board of Freeholders).  This is the 
general  rule recognized throughout  the count ry.  See McQui l l in, 
Municipal  Corporations, § 12.175.10 at  19 (3rd

 

 ed. 1991) (the proper  
appoint ing author i ty may rat i fy and adopt  an unauthor ized 
appointment  to an office or  place in public employment). 

See also, Casamasino v. Ci ty of Jersey Ci ty, 158 N.J. 333 (1999).  Here, i t  is clear  
that  any act ion taken by the Mayor with regard to terminat ing employees based on 
economy and efficiency was intra vi res, since i t  was merely “voidable for  want  of 
author i ty.”  Thus, his act ions could be rat i fied by the ent i ty proper ly possessing the 
author i ty to effectuate layoffs of Town employees, i .e., the Town Counci l  and the 
Board of Health. 
 
 Final ly, i t  is set t led that  “rat i ficat ion must be made with the same formal i t ies 
required for  the or iginal  exercise of the power.”  McQui l l in, Municipal  Corporations, 
§ 13.47 at  879 (3rd ed. 1991).  See also, Gr imes, supra at  280; Edgewater  Park v. 
Edgewater  Park Housing Auth., 187 N.J. Super. 588 (Law. Div. 1982).  I ni t ial ly, the 
layoff plan i tsel f did not  formal ly effectuate any employment act ion.  Thus, the 
Town Counci l ’s rat i ficat ion of that  plan via resolut ion was appropr iate.  See 
McQui l l in, Municipal  Corporations, § 15.02 at  59 (revised 3rd ed. 1996) (“[A] 
resolut ion, general ly speaking, is simply an expression of an opinion or  mind 
concerning some par t icular  i tem of business coming within the legislat ive body’s 
cognizance, ordinar i ly minister ial  in character  and relat ing to the administ rat ive 



business of a municipal i ty”).  I n any event , N.J .S.A. 40A:62-6(b)3 empowers the 
Town Counci l  to create such offices and posi t ions as i t  may deem necessary.  As 
noted previously, i t  fol lows that  the Town Counci l  may abol ish offices and posi t ions 
i t  no longer seeks to fi l l .  “[W]here a statute fai ls to indicate whether  the power  
should be exercised by ordinance or  resolut ion, i t  may be done by ei ther  means.”  
Fraser  v. Township of Teaneck, 1 N.J . 503, 507 (1949).  Here, N.J .S.A. 40A:62-6(b)3 
does not  speci fy the means by which the Counci l  must  create or  abol ish posi t ions; 
thus, the passage of a resolut ion was appropr iate. 

 
Accordingly, al though the HCSEA correct ly argues that  the Town Counci l  

and the Board of Health are the appoint ing author i t ies for  the targeted employees, 
the Commission finds that  the submission of the layoff plan by the Mayor and 
subsequent  rat i ficat ion by the appropr iate appoint ing author i t ies cured any 
deficiency.  As such, the layoff plan was val id, and any act ion taken in fur therance 
of the plan was appropr iate. 

 
ORDER 

 
 Therefore, i t  is ordered that  this pet i t ion be denied. 
 


