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Comments of Members of the State Board of Education
1.  COMMENT:  The commenter noted the proposed amendment in the text of N.J.A.C. 6A:14-1.2(b)15, requiring that students with disabilities be included in all statewide and districtwide assessments, and asked if there is any time when students with disabilities are not included in assessments.  (D)

RESPONSE:  As required by IDEA, students with disabilities must participate in all statewide and districtwide assessments, with appropriate modifications and accommodations as necessary.  The word “all” was added to the current rule in order to clarify that requirement.    

2.  COMMENT:  The commenter noted that the text of proposed N.J.A.C. 6A:14-1.2(b)18 is not clear, in that the commenter was not certain that the text of the rule mandates that school districts notify parents of their policy with respect to use of electronic mail for communication with the school district.  (D)

RESPONSE:  The provision allowing school districts to specify how parents may communicate via electronic mail was intended to be flexible.  School districts may indicate whether and under what circumstances this mode of communication may be utilized by parents for communication with the school district.  Such communications would satisfy the requirements for submission of parental requests, such as requests for an independent evaluation pursuant to N.J.A.C. 6A:14-2.5, thus triggering school district responsibilities to act in accord with the requirements of the regulations.  However, electronic mail could not be utilized to provide written consent as required in several sections of the regulations.  The Department will amend the rule at proposal level to clarify this as follows:

18.  [If the district allows written communication as required in sections of this Chapter to be submitted through electronic mail, the means for submitting such communications by parents, including the electronic mail address to which communications must be sent.]  When the school district utilizes electronic mail, parents are informed as to whether they may use electronic mail to submit requests to school officials regarding referral, identification, evaluation, classification, and the provision of a free, appropriate public education.  If this is permitted, parents shall be informed of the procedures to access the electronic mail system.  
3.  COMMENT:  The commenter noted the proposed requirement in N.J.A.C. 6A:14-1.2(h) for a special education parent advisory group in each school district, and asked what was intended by this requirement and whether parameters for the group should be set forth in the regulations. (D)

RESPONSE:  The Department intends to have each school district establish a group that focuses on issues involving students with disabilities.  Many school districts already have special education parent groups operating in the school district, and such groups would meet the requirement of the proposed regulation.  For that reason, and in order to allow flexibility in effectuating the requirement, the Department sought to avoid being overly prescriptive in the proposed regulations with respect to the composition and organization of the parent group.  

4.  COMMENT:  The commenter expressed support for the proposed rule at N.J.A.C. 6A:14-1.2(h) creating a special education parent group. (D)

RESPONSE:  The Department acknowledges commenters’ support for the proposed regulations.

5.  COMMENT:  The commenter inquired as to meaning of the term “resource parent” in the proposed regulations at N.J.A.C. 6A:14-1.3.  (D)
RESPONSE:  The Department agrees that the regulation as written could cause confusion with respect to who is a foster parent and when a foster parent may serve as the parent.  The definition of parent will be amended at proposal level as set forth below to eliminate the term resource parent, which is another term for foster parent, and to clarify that foster parents may serve as the parent when willing to do so.  As to commenters’ other concerns, the Department’s definition of “parent” conforms to the definition of the term in IDEA 2004 and does not require amendment other than as set forth previously.  The definition serves to implement a core requirement of IDEA 2004, that there is a person in place a person to serve as the parent and protect the student’s interests with respect to evaluation for, and provision of, special education and related services.  While the definition of “parent” identifies all of the categories of persons who may be considered a parent, only one category can serve as a student’s parent.  In situations where the student no longer resides with the natural parents and the parents cannot be located or a parent has had his or her rights terminated, foster parents or other persons with whom the student resides, if willing to do so, can serve as the parent.  In addition, if the parents’ rights have been terminated, a surrogate parent will be appointed for the student.    

"Parent" means the natural or adoptive parent, the legal guardian, foster parent when willing to so serve, [and, when they are a foster parent, a resource parent, a] surrogate parent who has been appointed according to N.J.A.C. 6A:14-2.2(a) through ([d]i), a person acting in the place of a parent (such as a grandparent or stepparent with whom the student lives or a person legally responsible for the student's welfare). Unless parental rights have been terminated by a court of appropriate jurisdiction, the parent retains all rights under this chapter. For the purposes of this chapter, the term "parent" shall include the adult student as defined above.
6.  COMMENT:  The commenter asked whether students will have only one person who will serve as the parent being that several persons are listed in the proposed regulations as falling within the definition of “parent” in N.J.A.C. 6A:14-1.3.  (D)
RESPONSE:  Both IDEA 2004 and the proposed regulations allow either the natural parents or another person as set forth in the definition of parent to serve as a student’s parent at any given time.  The first inquiry is always whether the natural parent has retained all parental rights.  If so, that is the student’s parent for purposes of participation in meetings and providing consent pursuant to proposed N.J.A.C. 6A:14-2.3.  If the natural parent has had their parental rights terminated by a court of appropriate jurisdiction or cannot be located in order to seek consent, one of the other persons listed in the definition may serve as the student’s parent.    

7. COMMENT:  The commenter asked whether it will be clear to district boards of education who may provide consent in accordance with N.J.A.C. 6A:14-2.3(a).  (D)

RESPONSE:  Both IDEA 2004 and the proposed regulations allow either the natural parents or another person as set forth in the definition of parent to serve as a student’s parent at any given time.  The first inquiry is always whether the natural parent has retained all parental rights.  If so, that is the student’s parent for purposes of participation in meetings and providing consent pursuant to proposed N.J.A.C. 6A:14-2.3.  If the natural parent has had their parental rights terminated by a court of appropriate jurisdiction or cannot be located in order to seek consent, one of the other persons listed in the definition may serve as the student’s parent.    

8.  COMMENT:  The commenter asked that proposed N.J.A.C. 6A:14-2.3(k)8 be amended to allow participants at an IEP meeting to audiotape or videotape the meeting, rather than only allowing audiotape recordings of IEP meetings.  (D)

RESPONSE:  The Department is concerned that allowing the use of videotaping devices at IEP meetings could negatively impact on individual participation in the meetings, and that audio recording provides the ability to record meetings.

9.  COMMENT:  The commenter asked why timeframes in the proposed N.J.A.C. 6A:14-2.6(d)3 to schedule and hold mediation sessions were expanded to 15 and 30 days respectively.  (D)

RESPONSE:  The amended timeframes for scheduling and conducting mediation were included to conform to the amendments in IDEA 2004, which call for a 30 day resolution period prior to a due process hearing, in which the parties may choose to mediate or conduct a resolution meeting.  Because there is no longer a time constraint mandating completing of mediation within 10 days of the request, the time periods were altered to allow for scheduling and completion of mediation within the 30 day resolution period established by IDEA 2004.

10.  COMMENT:  The commenter stated that the wording of proposed N.J.A.C. 6A:14-3.4(e)2 is unclear where it provides that “If a child enrolls in the school of a district board of education after an initial evaluation was undertaken by another district board of education, but before it was completed, and the school district is making progress so as to ensure a prompt completion of the evaluation, and the school district and parent agree …” and that the word “new” should be inserted on the third line before the word “district” in order to clarify the meaning of the regulation.  (D)

RESPONSE:  The Department agrees and will make the change at proposal level as follows:

2.  If a child enrolls in the school of a district board of education after an initial evaluation was undertaken by another district board of education, but before it was completed, and the new district is making progress so as to ensure a prompt completion of the evaluation, and the district and parent agree to a specific modified timeframe for completing the evaluation, the agreed-upon timeframe for completing the evaluation shall be applied. 

11.  COMMENT:  The commenter asked why a proposed provision was added to N.J.A.C. 6A:14-4.1(d)2 requiring that programs for preschool students with autism operate for a minimum of 25 hours per week.  (D)

RESPONSE:  This amendment to N.J.A.C. 6A:14-4.1(d)2 was proposed for several reasons.  The Department added a requirement of 25 hours for programs for preschool students with autism, unless otherwise specified in the student’s IEP, because that is the number of hours recommended in the Autism Program Quality Indicators published and assembled by the Department, after considered study by a group of educators, clinicians and parents.  The 25 hours represents all components of a student’s program, including therapies and, if applicable, services provided in the home or other settings.  Many programs for preschool students with autism already exceed the 10 hour minimum, as the services necessary to provide an appropriate program for these students often require more than 10 hour minimum per week.  In addition, the 31 “Abbott” school districts are required to operate preschool programs for 6 hours per day and, because special education regulations mandate that programs for students with disabilities operate at least as long as those for general education students, Abbott school districts are already providing programs of at least 30 hours per week for all preschool disabled students.  The 101 Early Childhood Program Aid (ECPA) school districts are also required to provide full day programs for four year old students prior to seeking ECPA for first through third grades and, when providing half-day programs, such programs must have a minimum duration of 2.45 hours per day (24.5 hours per week).  Therefore, both Abbott and ECPA school districts will experience little or no impact from this amendment, and other school districts, because of the programming requirements for autistic students, are also already providing services of the required 25 hours per week duration.  However, based on the public comments it has received noting the different treatment this would provide based on disability, the Department has determined not to establish the requirement at this time.  Instead, the Department will assess programs for all preschool students and make a recommendation to the State Board of Education, as appropriate, at a future date. 

12.  COMMENT:  The commenter asked what the permitted numbers for a behavioral disabilities class are according to the chart in N.J.A.C. 6A:14-4.7(e). (B)

RESPONSE:  A behavioral disabilities class can operate with nine students without an aide, and with ten to 12 students with an aide.

13. COMMENT:  The commenter noted a possible inequity in New Jersey State Interscholastic Athletic Association (NJSIAA) rules that terminate eligibility after a set period of time, including for students with disabilities who may lose eligibility periodically because of academic difficulties resulting from their disability.  (B)
RESPONSE:  Because this is not an issue that can be appropriately addressed in Chapter 6A:14 (Special Education), the Department will relay these concerns to the NJSIAA.  

14. COMMENT:  The commenter noted that summer school teachers often experience difficulties in obtaining copies of students’ IEPs. (B)
RESPONSE:  The proposed special education regulations at N.J.A.C. 6A:14-3.7(a)3 require that all teachers and providers be informed of their specific responsibilities related to implementing the IEP.  Therefore, if a student’s IEP requires a specific course offered by the school district during the school year or summer session, the IEP must be provided to the teacher of the course.  Likewise, if the IEP calls for the student to take the course at another school district and arrangements are made for the student to do so, the IEP must be provided to the teacher of the course in that school district.  

15.  COMMENT:  The commenter requested information on early intervening programs available through general education programs available prior to a student being evaluated and provided services in a special education program. (H)

RESPONSE:  It is critical that appropriate scientifically based instruction and services be provided in the general education setting in order to avoid inappropriate referrals to special education.  Referrals to special education should not occur because instruction was not of appropriate quality.  In addition, interventions to address educational and behavioral needs of students should be instituted in the general education setting in order to avoid unnecessary referrals to special education.  Work must continue to improve instruction and provide educational and behavioral skills necessary for students to achieve in the general education setting. 

Also, once a student is determined eligible for special education and related services, the law requires a focus on maintaining students in the general education setting.  Necessary accommodations and modifications must be considered in order to allow students with disabilities to remain in the general education setting and the student should be placed in a more restrictive setting only if it is determined that the student cannot remain in the general education setting even with modifications and accommodations.

16.  COMMENT:  The commenter noted that many students entering two and four year colleges are reluctant to admit having been a student with a disability or to receive services at the college level to address educational difficulties caused by such disabilities. (F)

RESPONSE:  The Department agrees that eliminating the stigma often associated with a classification as a student with a disability is an issue that needs to be addressed, and will continue to develop efforts to do so.  The Office of Special Education Programs is sponsoring two activities that involve direct interaction with students with disabilities to assist them to become better self-advocates.  The Dare to Dream Student Leadership Conferences, held on college campuses throughout New Jersey, have created opportunities for thousands of students with disabilities to participate both as presenters and audience members in events that focus on all aspects of self-advocacy and self-determination, including issues related to disclosing a disability as a college student.  The other activity, known as the Promoting Self-Advocacy project, provides grant funding to 11 Centers for Independent Living located throughout New Jersey to engage individuals and groups of students with disabilities to increase their self-advocacy skills.

17.  COMMENT:  The commenter expressed concern for students with disabilities, whose disability is addressed, in part, with medication, and who drop-out of school.  The commenter inquired as to whether these students are tracked or if follow-up activities are conducted, perhaps through contact with the Department of Human Services. (G)  

RESPONSE:  Students who drop-out of school are not tracked by the Department, except to track the numbers that drop-out.  However, the Department is working with representatives of the Department of Human Services to improve communication and interaction between school districts and agencies in the Department of Human Services in order to expedite and improve the provision of services for students involved with the Department of Human Services. 

18. COMMENT:  The commenter questioned whether the Department afforded the public an opportunity to provide input in the development of the regulations prior to presentation before the State Board of Education for consideration.  (E)  

RESPONSE:  The Department obtained extensive input from all major stakeholders during the development of the amendments to the regulations, including meetings with various stakeholders and groups representing parents and school districts.  In addition, this rulemaking activity includes two 30 day public comment periods, one at pre-proposal level from December 19, 2005 through January 18, 2006, and a second that will occur after the regulations are published in the New Jersey Register at proposal level.  Also, public testimony was accepted by the State Board of Education on December 21, 2005 and January 18, 2006, and an additional public testimony session will be held in June 2006.  Finally, the Department has analyzed comments from over 460 public commenters responding to the proposed regulations and provided responses to their comments in this comment response form. 

19. COMMENT:  The commenter asked whether New Jersey is aligned with other states with respect to the issue of allocation of the burden of proof in due process hearings based on a recent United States Supreme Court decision.   (C)  

RESPONSE:  New Jersey, like many states, allocated the burden of proof to school districts in due process hearings.  However, based on the decision in Schaffer v. Weast, 126 S. Ct. 528 (2005), the burden of proof was changed to the party that files the request for a due process hearing.   Any question of the applicability of the Schaffer decision in New Jersey was resolved by the Third Circuit Court of Appeals in its recent decision in L.E. v. Ramsey Board of Education, ____ F.3d. ____ (2006) (No. 05-1157), where the court held that the decision applies in New Jersey and that the burden of proof is now on the party filing the request for a due process hearing. 
20. COMMENT:  The commenter asked what the impact of increased class sizes in N.J.A.C.  6A:14-4.6 will be on school districts and whether New Jersey exceeds Federal law in this area.  Two commenters also sought a rationale for the proposed amendments in N.J.A.C. 6A:14-4.6 and 4.7 with respect to age-ranges and class sizes. (A, G)  

RESPONSE:  IDEA 2004 does not govern class sizes.  Therefore, determinations in this regard are a matter for states to decide.   However, based on the extensive comments the Department has received with respect to class sizes and age ranges, the Department intends to amend the regulations as proposal levels to return the class sizes to their current levels, and to limit the amendment to allowable age ranges in classes and programs to three years at the elementary level, but retain a four-year age range at the secondary level.  The Department will study this issue and return to the State Board of Education with recommendations if amending the class sizes and age ranges are in order.  Finally, the Department prepared and provided to the State Board of Education crosswalks setting forth the basis for the proposed changes in all of Chapter 6A:14 in January 2006.  

21. COMMENT:  The commenter noted that general education and vocational education need to work cooperatively in order to address graduation rates in some school districts, as something must be done in this area.  (C)
RESPONSE:  The Department agrees with the need for general education and vocational education to work cooperatively and will study available means to do so.
Subchapter 1
1. COMMENT:  The commenter expressed a general concern with the funding mechanism for costs associated with the provision of special education and related services.  The commenter requested a delineation in the regulations of the cost to perform every task required by the proposed regulations, including the cost of providing students a free, appropriate public education.  The commenter also requested the addition of provisions in the regulations providing for State or Federal funding for all costs determined pursuant to the above analysis, as special education is a State and Federal mandate, and the costs of this mandate must be funded by the State and Federal governments.  (7)
RESPONSE:  The Department does not agree that agency regulations are appropriate for the delineation of costs associated with the provision of special education and related services, or for the imposition of funding mandates on the State or Federal governments.  Likewise, the determination of the amount of State and Federal aid to be appropriated and provided school districts for the delivery of special education and related services to students is a matter of State and Federal statute, not implementing regulation.  

2. COMMENT:  The commenter suggested that the regulations should include more LD/Special Needs in-service training for school staff and a requirement for a mandatory Master’s Degree by the fifth year of teaching and inclusion and special needs training for teachers as part of the core curriculum certification.  Finally, the commenter suggested establishment of an Office of Parent Advocate/Inclusion Specialist following the model of the judge advocate general as a general special education “watchdog.”  (45)
RESPONSE:  Teacher certification requirements are not appropriately part of these regulations and the Department does not agree that provisions governing these areas should be included in Chapter 6A:14.  In-service needs are assessed by school districts as part of their required special education policies in N.J.A.C. 6A:14-1.2(b)14.  Finally, establishment of an Office of Parent Advocate/Inclusion Specialist is not appropriate for inclusion in these regulations, as the suggestion concerns the establishment of an new office/agency in the executive branch of government. 

3. COMMENT:  The commenter suggested that the Department change the size of the special education subgroup for No Child Left Behind accountability purposes in order to become eligible to apply to allow an additional 2% of students to participate in an alternative assessment.  (20)
RESPONSE:  The issue of accountability under NCLB is not addressed in these regulations, but rather, in the NCLB accountability workbook.  

4. COMMENT:  The commenters expressed their agreement with the Department’s use of “people first” language throughout the regulations, and some commenters expressed their agreement with the Department’s determination not to apply for three-year IEP and paperwork waivers from the U.S.D.O.E.  (4, 6, 9, 23, 25, 31)
RESPONSE:  The Department acknowledges commenters’ support for the proposed regulations.

5. COMMENT:  The commenters expressed support for the addition of a requirement in N.J.A.C. 6A:14-1.1(d)2 that professional staff members be appropriately qualified in addition to being appropriately certified.  (1, 12, 242)
RESPONSE:  The Department acknowledges commenters’ support for the proposed regulations.
6. COMMENT:  One commenter expressed concern with the propsoed addition of the term “qualified” in N.J.A.C. 6A:14-1.1(d)2, but did not articulate what the concerns were.  Another commenter seeks clarification of N.J.A.C. 6A:14-1.1(d)2, as it is unclear whether the addition of the term “qualified” means highly qualified or has another meaning, and suggests changing “qualified” to “highly qualified.” Two commenters request amendment of N.J.A.C. 6A:14-1.1(d)2 to provide that “teachers in both public and private schools must be ‘highly qualified’ in accordance with State and Federal law.”  One commenter requests amendment of N.J.A.C. 6A:14-1.1(d)2 from “qualified” professionals to “highly qualified” professionals to address the requirements of NCLB.    (2-6)
RESPONSE:  The new provision is necessary to ensure the regulations conform to the requirements of NCLB and IDEA 2004 and the Department will retain the provision.   In addition, the term “qualified” was utilized in order to convey that all applicable qualifications, whether NCLB and IDEA 2004 “highly qualified” teacher requirements or other State or Federal professional, licensing or other  requirements, are applicable to all personnel administering, supervising or providing educational and related services.  The term “highly qualified” would not encompass the same scope.  Finally, proposed N.J.A.C. 6A:14-1.2(b)13 already requires that all personnel serving students with disabilities be “highly qualified” in addition to being appropriately licensed and certified, in accordance with State and Federal law.  This requirement applies to personnel in private schools and other entities with whom a school district contracts for provision of special education and related services to any of its students.  Inclusion of the language as suggested would be redundant.  

7. COMMENT:  The commenter stated that the proposed regulations incorrectly designate 20 U.S.C. §§ 1400 et seq. as the Individuals with Disabilities Education Act of 2004 (IDEA 2004), rather than the Individuals with Disabilities Education Improvement Act of 2004 (IDEIA 2004).  (8)
RESPONSE:  The Department agrees that the bill setting forth the provisions of the 2004 amendments to IDEA included the term “improvement” in its title.  However, 20 U.S.C. § 1400 still lists the title of the act as the Individuals with Disabilities Education Act, and the United States Department of Education references the act as IDEA 2004.  For the sake of consistency, and in accordance with the title of the act in the enacted law, the Department will continue to cite the law as IDEA 2004.  

8. COMMENT:  The commenter notes that there is no provision in the proposed regulations implementing the requirement in 20 U.S.C. §1412(a)25, which mandates that states prohibit school districts from requiring a child to obtain a prescription for a controlled dangerous substance as a condition of attending school, receiving an evaluation for eligibility for special education and related services or for receiving special education and related services.  (8)
RESPONSE:  The Department agrees that such a provision should be included in the regulations and will add a new rule at N.J.A.C. 6A:14-1.1(i) at proposal level as follows:

(i) A school district shall not require a child to obtain a prescription for a substance covered by the Controlled Dangerous Substances Act (21 U.S.C. §801 et seq.) as a condition of attending school, receiving an evaluation for eligibility for special education and related services or for receiving special education and related services. 
9. COMMENT:  One commenter inquired as to the meaning of the term “highly qualified” in N.J.A.C. 6A:14-1.2(b)13.  Another commenter suggested moving the phrase “in accordance with State and Federal law” after the term “highly qualified” in N.J.A.C. 6A:14-1.2(b)13, and deleting the phrase from the end of the sentence.    (3, 4)
RESPONSE:  The Department utilized the term “highly qualified” to convey that all personnel serving students must be so qualified in accordance with that term as defined by the State and Federal governments in accordance with the requirements of IDEA 2004 and NCLB.  In addition, by placing the phrase “in accordance with State and Federal law” at the end of the sentence, it modifies not only the highly qualified requirement, but also the requirement that all personnel be appropriately licensed and certified as well. 

10. COMMENT:  One commenter seeks clarification of whether N.J.A.C. 6A:14-1.2(b)15 requires that a student who is in an out-of-district placement must participate in all district-wide assessments. Another commenter seeks insertion of a requirement in N.J.A.C. 6A:14-1.2(b)15 that students who are in out-of-district placements must participate in all statewide and district-wide assessments.   (3, 4)
RESPONSE:  The Department does not agree.  The regulation, as proposed for amendment, clarifies that students who are in an out-of-district placements must participate in all district-wide assessments.

11. COMMENT:  Commenters request that a requirement be added to the regulation providing that the materials necessary to apply for services from the Division of Developmental Disabilities be provided at the time of the child’s initial referral for evaluation for special education and related services. Finally, a commenter seeks the addition of requirements in N.J.A.C. 6A:14-1.2(b)17 for referral to the Division of Vocational Rehabilitation Services (DVRS) for students attaining age 14, and for provision of contact information for local community service providers to such student.     (8, 9, 14) 

RESPONSE: As to when materials should be provided, the agencies have determined that the appropriate time to provide the materials is when the student is determined eligible for special education and the need for a referral is deemed appropriate based on evaluations, student performance and other relevant factors.  This procedure would limit the number of students who might be inappropriately referred to the Division of Developmental Disabilities.  Finally, consultation with DVRS and other agencies that provide services for individuals with disabilities is already required, when appropriate, in N.J.A.C. 6A:14-3.7(d)9 and proposed 6A:14-3.7(e)11 as part of the transition services to be provided students.  Therefore, inclusion of the requested language is unnecessary.

12. COMMENT:  The commenters questioned how electronic mail will be used in accordance with proposed N.J.A.C. 6A:14-1.2(b)18 and whether signatures will be required if electronic mail is utilized.  (2, 11)
RESPONSE:  The provision allowing school districts to specify how parents may communicate via electronic mail was intended to be flexible.  School districts may indicate whether and under what circumstances this mode of communication may be utilized by parents for communication with the school district.  Such communications would satisfy the requirements for submission of parental requests, such as requests for an independent evaluation pursuant to N.J.A.C. 6A:14-2.5, thus triggering school district responsibilities to act in accord with the requirements of the regulations.  However, electronic mail could not be utilized to provide written consent as required in several sections of the regulations.  The Department will amend the rule at proposal level to clarify this as follows:

18.  [If the district allows written communication as required in sections of this Chapter to be submitted through electronic mail, the means for submitting such communications by parents, including the electronic mail address to which communications must be sent.]  When the school district utilizes electronic mail, parents are informed as to whether they may use electronic mail to submit requests to school officials regarding referral, identification, evaluation, classification, and the provision of a free, appropriate public education.  If this is permitted, parents shall be informed of the procedures to access the electronic mail system.  
13. COMMENT:  The commenter noted a typographical error in N.J.A.C. 6A:14-1.2(g), wherein the word “board” was misspelled as “bard.”  (8)
RESPONSE:  The Department will correct the error in the proposal level regulations as follows:

(g) The [LEA] district board of education shall make available to parents of students with disabilities and to the general public all documents relating to the eligibility of the district [bard] board of education, or LEA under Part B of the IDEA.
14. COMMENT:  Some commenters oppose the proposed new subsection at N.J.A.C. 6A:14-1.2(h), which requires that school districts ensure the establishment of a special education parent advisory group in each school district.  Commenters believe school districts already have the means to solicit input on issues concerning students with disabilities, and believe school districts should be provided flexibility in determining how parent input will be obtained, including creation of a group including others in addition to parents of students with disabilities.  Some commenters note that no such group is required for general education students.  Other commenters argue that PTAs and PTOs serve the interests of all parents and there is no need for the creation of an additional parent group for students with disabilities and that to do so is in direct conflict with the spirit of unity within a school.  Commenters also question the apparent requirement that the group provide input directly to a school district board of education, as this is overreaching and may create conflicts of interest if a member of the advisory committee were to file a lawsuit against the district board of education.  One commenter noted that the requirement could create a further burden for directors of special education.  One commenter questioned whether IDEA 2004 mandates the existence of such a group and, if not, objects to its creation through State regulations.  Some commenters requested a delineation of the mission of the group and topics on which it will advise the district board of education.  One commenter questioned inclusion of the requirement if it is not directly linked to the improvement of education.  One commenter noted that other means of seeking input from parents concerning students with disabilities should be considered.  Other commenters support the proposed new subsection at N.J.A.C. 6A:14-1.2(h), which requires that school districts ensure the establishment of a special education parent advisory group in each school district.  Some commenters, while supporting the creation of a special education parent advisory group in N.J.A.C. 6A:14-1.2(h), seek amendment of the requirement in various ways.  Other commenters request inclusion of provisions to specify that the membership of the parent group must be diverse and reflective of the community in which the school district is located, which some suggest could be accomplished by following “parent involvement” principles of NCLB.  Others seek a requirement that a school district liaison be a required member of the group.  Some commenters seek a requirement that the school district conduct outreach to ensure that the membership is representative of the special education population of the school district.  Some seek provisions ensuring that the group will be independent of the school district, select its own representatives and have a formal role in school districts’ self-assessment and development of improvement plans during the monitoring cycle.  One commenter sought inclusion of general education parent representatives in the group.  Finally, a recommendation was made that school districts be encouraged to utilize existing groups to meet this requirement.    (1, 2-6, 8, 9–12, 35, 36– 43, 242)  
RESPONSE:  The Department agrees that special education parent advisory groups will be beneficial to both school districts and parents.  However, the Department does not agree with the recommendations for inclusion of provisions mandating the composition of the groups or manner in which they will operate.  The intent of the requirement was to ensure the existence of the groups, but to afford school districts flexibility with respect to the creation and operation of these parent groups.  The Department does not agree that it is necessary to mandate the means to create the groups, their membership or the manner for conducting the group’s activities.  However, the Department does agree with the recommendation to encourage school districts to utilize existing groups to meet this requirement.  This recommendation conforms to the intent of the proposed regulation, which was to ensure existence of groups, but to do so in the manner determined appropriate by each school district.  

The Department does not agree that the requirement to form special education parent advisory groups will be detrimental to school districts.  The proposed regulation as written does provide flexibility in the formation and composition of the group, and the means for obtaining input from the group.  The Department agrees that the regulation as proposed is unclear, as the requirement to provide input to the school district board of education was intended to require input to school district staff.  The words “board of education” will be deleted from the proposal level regulations as set forth below in order to clarify that the group provides input to school district personnel.  As to concerns about additional workload for school district employees or requests as to the mission or duties of the group, the rule was written so as to allow school districts leeway in determining how the group will be created and operate, which will allow each school district to create the groups and obtain input in the manner that best suits its needs.   Finally, while the creation of such a group is not required by IDEA 2004, such groups will constitute a valuable means for obtaining input from parents of students with disabilities.

(h)  Each district board of education shall ensure that a special education parent advisory group is in place in the district to provide input to the district [board of education] on issues concerning students with disabilities.
15. COMMENT:  The commenter requested that the definition of “Assistive technology device” in N.J.A.C. 6A:14-1.3, which incorporates the definition of that term in IDEA 2004, be amended to define the term to include cochlear implants.  It is the position of the commenter that the Department is not required to conform to the definition of the term as set forth in IDEA 2004, which excludes such devices.   (8)
RESPONSE:  The Department does not agree that the regulation should be amended to include cochlear implants as an assistive technology device.  Congress has addressed the issue and determined that such devices are not the responsibility of school districts and IDEA 2004 specifically excluded them from the definition of an assistive technology device.  The Department has determined that there is no basis to alter the definition and considers the definition in IDEA 2004, which excludes all surgically implanted devices from the definition of an assistive technology device, is appropriate.

16. COMMENT:  The commenters note that the term “consent” is defined in N.J.A.C. 6A:14-1.3 as written consent, but in some sections of the regulations, the phrase “written consent” is used, and at other times the word consent appears alone.  The commenters are concerned that the use of both terms could cause parents and school districts to conclude that consent does not always have to be written and request that the regulations either say “consent” or “written consent” throughout.  (3, 4, 6)
RESPONSE:  The Department does not agree that the use of both “consent” and “written consent” in the regulations should cause confusion or create an understanding that consent need not always be in writing.  The term consent is defined in N.J.A.C. 6A:14-1.3 as written consent.  Therefore, whether the term consent or phrase written consent is utilized, both require that consent be in writing and are appropriate.  

17. COMMENT:  The commenter requested that the reference to N.J.A.C. 6A:14-2.3, setting forth the members of the “IEP team” in the definition of that term at N.J.A.C. 6A:14-1.3, be retained for purposes of clarity.  (8)
RESPONSE:  While the reference is not necessary, the Department will reinsert the reference to N.J.A.C. 6A:14-2.3 in the definition of “IEP team” in N.J.A.C. 6A:14-1.3 to provide added detail to the regulation as follows:

"IEP team" means the group of individuals who are responsible for the development, review and revision of the student's individualized [educational] education program. [[]The members of IEP team are listed at [N.J.A.C. 6A:14-2.3(i)2] N.J.A.C. 6A:14-2.3(k)2. 

18. COMMENT:  Some commenters noted that the meaning of the term “resource parent” within the definition of “parent” in N.J.A.C. 6A:14-1.3 is confusing and requires clarification.  Another commenter questioned the definition of “parent” in N.J.A.C. 6A:14-1.3 because several individuals are defined as the parent, as that term is utilized in Chapter 6A:14.  The commenter seeks clarification of who serves as the parent in situations where more than one person could be identified as the parent pursuant to the definition in the rule, by either setting forth a hierarchical order or process for determining who will serve as the parent when there is more than one person that meets the definition in the rule. One commenter requested clarification of when a foster parent would not serve as the parent, thus rendering a student a “Ward of the State” as the term is defined in N.J.A.C. 6A:14-1.3.    (1, 8, 44, 242)
RESPONSE:  The Department agrees that the regulation as written could cause confusion with respect to who is a foster parent and when a foster parent may serve as the parent.  The definition of parent will be amended at proposal level as set forth below to eliminate the term resource parent, which is another term for foster parent, and to clarify that foster parents may serve as the parent when willing to do so.  As to commenters’ other concerns, the Department’s definition of “parent” conforms to the definition of the term in IDEA 2004 and does not require amendment other than as set forth previously.  The definition serves to implement a core requirement of IDEA 2004 that students have in place a person to serve as the parent and protect the student’s interests with respect to evaluation for, and provision of, special education and related services to students with disabilities.  While the definition of “parent” identifies all of the categories of persons who may be considered a parent, only one category can serve as a student’s parent.  In situations where the student no longer resides with the natural parents and the parents cannot be located or a parent has had his or her rights terminated, foster parents or other persons with whom the student resides, if willing to do so, can serve as the parent.  In addition, if the parents’ rights have been terminated, a surrogate parent will be appointed for the student.    

"Parent" means the natural or adoptive parent, the legal guardian, foster parent when willing to so serve, [and, when they are a foster parent, a resource parent, a] surrogate parent who has been appointed according to N.J.A.C. 6A:14-2.2(a) through ([d]i), a person acting in the place of a parent (such as a grandparent or stepparent with whom the student lives or a person legally responsible for the student's welfare). Unless parental rights have been terminated by a court of appropriate jurisdiction, the parent retains all rights under this chapter. For the purposes of this chapter, the term "parent" shall include the adult student as defined above.
19. COMMENT:  The commenter expressed support for the Department’s determination to incorporate the Federal definition of “related services” in the proposed definition of that term in N.J.A.C. 6A:14-1.3.  (31)  

RESPONSE:  The Department acknowledges commenters’ support for the proposed regulations.

20. COMMENT:  The commenter states the proposed definition of “ward of the state” in N.J.A.C. 6A:14-1.3 is too broad, as the current understanding and practice of the Department of Human Services is that only children whose parents have had their rights terminated can be considered a ward of the state, not students in the custody of an agency of the State.  (44)
RESPONSE:  The Department does not agree.  The definition of “ward of the state” conforms to the definition of the term in IDEA and cannot be amended.  However, the Department will include a definition of “custody” in N.J.A.C. 6A:14-1.3 at proposal level to clarify that term as utilized in the definition of “Ward of the State,” as set forth below.  This will clarify that custody, for purposes of these regulations, requires that the parents have lost decision-making authority in addition to the physical custody of their child.

“Custody,” for the purposes of these rules, means that a child has been removed by the State agency empowered to do so from the care of his or her parent(s) and the right of the parent(s) to make educational decisions on behalf of the child has been terminated by a court of appropriate jurisdiction. 

Subchapter 2
21. COMMENT:  Some commenters note that the requirements for appointment of a surrogate parent in N.J.A.C. 6A:14-2.2(a) could require that a surrogate parent be appointed for students whose parents’ rights have not been terminated, because “ward of the state” is defined to include students for whom the Department of Human Services has custody. Other commenters ask what constitutes “reasonable efforts” to appoint a surrogate parent within 30 days as required in N.J.A.C. 6A:14-2.2(b). One commenter asks whether stipends can be paid to surrogate parents for mileage or other expenses.  Another commenter states that there is no timeframe in N.J.A.C. 6A:14-2.2(a) for a school district to make the determination of the need to appoint a surrogate parent, only a requirement to make reasonable efforts to appoint the surrogate parent after the need to do so is determined.  The commenter suggests that school districts be provided 30 days to determine if there is a need to seek to appoint a surrogate parent, and an additional 30 days to appoint a surrogate parent after the need to do so is identified.    (2, 8, 11, 44)
RESPONSE:  The inclusion of a definition of “custody” as set forth in comment #20 will address “wards of the State,” and result in a requirement to appoint a surrogate parent only when there is no parent, or the parent’s rights have been terminated.  In addition, the term “reasonable efforts” is the language utilized in IDEA 2004 to describe the efforts that must be undertaken by the school district to appoint a surrogate parent within 30 days of the determination that a surrogate parent is required.  This recognizes that it is not always feasible to locate a qualified person willing to serve as a surrogate parent within 30 days.  However, “reasonable efforts” cannot be reduced to a single set of criteria, as the circumstances (such as the available pool of surrogate parents) vary among school districts.  Rather, this requires that school districts be able to demonstrate recruitment efforts to obtain and retain a pool of surrogate parents, as well as efforts to locate and appoint a surrogate for individual students when their efforts are reviewed.  In addition, proposed N.J.A.C. 6A:14-2.2(f) allows school districts to pay surrogate parents to act solely in that capacity.  Therefore, a school district could provide a stipend for mileage or other expenses.  Finally, as to the comments with respect to the time to appoint a surrogate parent, the Department does not agree with the comments. N.J.A.C. 6A:14-2.2(a) requires appointment of a surrogate parent in four identified situations: the parent cannot be identified in accordance with the definition of parent; the parent cannot be located; the student is under the guardianship of an agency of the State or is a ward of the state; or the student is an unaccompanied homeless youth.  When one of the situations occurs, the 30 day period in which to make reasonable efforts to appoint a surrogate parent is triggered.  
22. COMMENT:  The commenters requested that the provisions governing notice and requests for parental consent in N.J.A.C. 6A:14-2.3(a) be amended to clarify that parental consent may be withheld without any adverse impact on the child, without loss of educational services or benefits and without any form of retaliation or reprisals.  Two of the commenters suggested specific language providing that “every such notice shall contain a clear and conspicuous statement that the parent has the right to refuse consent without any adverse impact on their child, without any loss of rights or loss of educational services or benefits, and without any other form of retaliation or reprisals.”  (4, 6, 8, 9, 14, 23, 31)

RESPONSE:  The Department does not agree that clarifying language should be added to N.J.A.C. 6A:14-2.3(a).  Parents should understand that they may say no to a school district request.  In addition, the Department’s model notice forms clearly indicate that consent need not be provided when requested by a school district.  Finally, a form requesting parental consent is not the appropriate place to inform school districts of their obligations with respect to reprisals.

23. COMMENT:  The commenters expressed agreement with the addition of proposed N.J.A.C. 6A:14-2.3(a)5, 6, 7, and 8, which require consent prior to accessing private insurance, when a member of the IEP team is excused from a meeting, when an IEP is amended without a meeting, and when a reevaluation is waived.  (45, 242)
RESPONSE:  The Department acknowledges commenters’ support for the proposed regulations.

24. COMMENT:  One commenter expressed agreement with the addition of proposed N.J.A.C. 6A:14-2.3(a)6 and 7, which require consent when a member of the IEP team is excused from a meeting and when an IEP is amended without a meeting, and asked for clarification on excusing an IEP team member from a portion of a meeting if his or her area is not being discussed pursuant to N.J.A.C. 6A:14-2.3(k)9 and 10, and whether a sign-in sheet could be utilized to excuse members from a portion of an IEP meeting.  Another commenter expressed agreement with the addition of provisions allowing amendment of IEPs without a meeting and excusals of members of the IEP team from IEP meetings in N.J.A.C. 6A:14-2.3(a), 6A:14-2.3(k)9 and 10, and 6A:14-3.7(d).    (1, 2)

RESPONSE:  The Department acknowledges commenters’ support for the proposed regulations.  In addition, the Department agrees that these additions are appropriate and will add flexibilities to the regulations while assuring that students’ rights are protected.  As to the request that members be excused if their area is no longer being discussed, N.J.A.C. 6A:14-2.3(k)9 and 10 require parental consent for excusals from all OR PART of a meeting.  Therefore, parental consent is required for such excusals and the consent must be sought prior to the meeting.  

25. COMMENT:  The commenters disagree with the proposed requirements in N.J.A.C. 6A:14-2.3(a), 6A:14-2.3(k)9 and 10, 6A:14-3.7(d) and 6A14-3.8(a)1 that parental consent must be obtained in order to excuse team members from IEP meetings, to amend an IEP without a meeting or to waive a reevaluation.  The commenters believe the requirement for consent is administratively burdensome and may result in delay of services, and do not assist in improving educational results for students with disabilities.  (36, 39)
RESPONSE:  The Department disagrees.  These provisions implement some of the flexibility that was a primary intent of IDEA 2004, and include the requirement in IDEA 2004 for parental approval, or consent, in writing.  In addition, the requirement in each regulation for parental consent affords appropriate protection to parents, but should not create an administrative burden on school districts.  The request for consent is to be sent with the notice of a meeting.  This requirement is merely an additional provision to be included in a notice that already must be sent and for which there are form notices that most school districts utilize.  Likewise, the request for consent to waive a reevaluation is something that can be made in a simple document that should require very little staff time and, if consent is granted, will result in a significant amount of time IEP team members will not have to expend on reevaluations.  Eliminating the requirement for consent could diminish or eliminate the parent’s role in the process and would be contrary to IDEA 2004.
26. COMMENT:  The commenter stated that the Department must stress in proposed N.J.A.C. 6A:14-2.3(a)5 that access to private insurance should only occur if there is no cost to the student, including no deductibles or other costs. (6)
RESPONSE:  The Department does not agree.  The requirement for consent meets the requirements of proposed regulations under IDEA 2004.  If parents do not wish to utilize their insurance, they may refuse consent.  This provides all necessary protection. 

27. COMMENT:  One commenter expressed agreement with the addition of proposed N.J.A.C. 6A:14-2.3(b), which sets forth rules with respect to obtaining consent for an initial evaluation for a “ward of the state” in accordance with the requirements of IDEA 2004. Another commenter suggested the addition of a requirement in N.J.A.C. 6A:14-2.3(b) that districts document efforts to obtain parental consent for an initial evaluation of a “ward of the state,” and suggested that such efforts include, at a minimum, investigation of the parent’s whereabouts and attempts to communicate with the parent by more than one form of communication. (8, 45)
RESPONSE:  The Department acknowledges commenters’ support for the proposed regulations.  However, the Department does not agree that a documentation requirement need be added to the proposed regulation, or that a delineation of what constitutes reasonable efforts is appropriate for the regulation.  The requirement to document compliance with all of Chapter 6A:14 already exists in N.J.A.C. 6A:14-1.1(h), and this requirement need not be added to each individual regulation.  Likewise, the reasonableness of efforts in accordance with this regulation will likely vary in individual cases, and it is not appropriate to provide a set requirement for investigating the whereabouts of parents in every such situation.  

28. COMMENT:  The commenter expressed agreement with the proposed amendment at N.J.A.C. 6A:14-2.3(c) providing that school districts may request a due process hearing if parental consent is not provided for an initial evaluation, reevaluation or release of student records, but that they are not required to do so.  (45)

RESPONSE:  The Department acknowledges commenter’s support for the proposed regulations.  

29. COMMENT:  One commenter expressed disagreement with the proposed amendments at N.J.A.C. 6A:14-2.3(c) providing that school districts may not request a due process hearing if parental consent is not provided for implementation of the initial IEP, as requesting a due process hearing helps ensure that students receive a free, appropriate public education.  One commenter sought clarification of the amendment at N.J.A.C. 6A:14-2.3(c), as the commenter states the regulation prohibits school districts from seeking a due process hearing when a parent refuses implementation of the initial IEP in the beginning, and then says a school district may seek a due process hearing if a parent refuses implementation of the initial IEP at the end of the paragraph.   (3, 11) 

RESPONSE:  The Department does not agree with the initial comment, as IDEA 2004 specifically prohibits school districts from filing for a due process hearing if a parent refuses to consent to implementation of the initial IEP for a student.  In fact, this requirement has been in place for several years based on a directive from the United States Department of Education, and this proposed regulatory amendment merely clarifies this existing requirement.  In addition, the Department does not agree that the rule is unclear.  In the first sentence of the regulation, it clearly prohibits school districts from seeking a due process hearing when a parent refuses implementation of the initial IEP.  The allowance for seeking a due process hearing in the third sentence of the regulation clearly states that it is for areas in N.J.A.C. 6A:14-2.3(a)1, 3 and 4, which do not address implementation of the initial IEP.  

30. COMMENT:  The commenter suggested insertion of the following language at the end of N.J.A.C. 6A:14-2.3(c): “but the district’s failure to request a due process hearing is not a violation of the obligation to identify students.”   (38)

RESPONSE:  The Department agrees that language should be added to the regulation.  The Department will add language as an agency initiated amendment to this regulation to make clear that the school district is not in violation of child-find requirements when the parent refuses to provide consent for implementation of the initial IEP.    
31. COMMENT:  The commenter requested that proposed N.J.A.C. 6A:14-2.3(e), which addresses revocation of consent by parents, be deleted, as it is not required by IDEA 2004.  (3) 

RESPONSE:  The Department does not agree.  Current and proposed Federal regulations provide that revocation of consent is not retroactive and does not negate action already taken, and that a due process hearing may be sought if consent is revoked.  Therefore, this regulation appropriately codifies current Federal requirements and will not be deleted.

32. COMMENT:  The commenter supports the proposed reduction in the number of times the procedural safeguards statement must be distributed in accordance with N.J.A.C. 6A:14-2.3(g)7.   (42) 

RESPONSE:  The Department acknowledges commenter’s support for the proposed regulations.  

33. COMMENT:  The commenters object to the proposed reduction in the number of times the procedural safeguards statement published by the New Jersey Department of Education must be provided to parents in accordance with N.J.A.C. 6A:14-2.3(g)7.  The proposed amendment requires provision of a copy of the statement one time per year and upon referral for an initial evaluation, upon request by a parent and when a request for a due process hearing is submitted.  One commenter argues that parents should be able to obtain a copy of the procedural safeguards statement upon request.  In addition, some commenters suggest requiring that the procedural safeguards statement be distributed “at least one time per year” and that all current requirements for distribution of the statement be retained.  Finally, one commenter suggests identifying the procedural safeguards statement in N.J.A.C. 6A:14-2.3(g)7 as the Parental Rights in Special Education booklet (PRISE).  In addition, the commenter requests that the proposed rule be clarified to provide that the statement must be provided to parents each time a due process hearing request is filed by a parent, to ensure that if more than one request is filed by a parent, the statement is provided every time.     (4, 6, 8, 17, 18, 21, 22, 25, 26, 46-169, 192, 193) 
RESPONSE:  The Department does not agree.  The proposed regulation conforms to the provisions of IDEA 2004 and implements a significant paperwork reduction for school districts by requiring provision of a copy of the statement one time per year and upon referral for an initial evaluation, upon request by a parent and when a request for a due process hearing is submitted.  Providing the procedural safeguards statement one time per year and in the other delineated instances ensures that parents will have a copy of the statement.  In addition, the Department does not agree that it is necessary to identify the PRISE in the regulation as the procedural safeguards statement, which is the technical term for the document in IDEA 2004.  If the change were implemented, the name of the Department’s publication could not be changed in the future, if determined appropriate, without a regulatory amendment.  As to the requested clarification that a parent must be provided a copy of the procedural safeguards statement whenever a petition for a due process hearing is filed, the regulation as proposed so provides.  In addition, the Department’s practice is to provide the statement to every parent when a request for a due process is filed with the Department.  

34. COMMENT:  The commenters disagree with the proposed reduction of the time to provide written notice in N.J.A.C. 6A:14-2.3(h)1 and 6A:14(h)5 from 15 to 10 days, as this timeframe does not provide school districts adequate time to compile necessary information and provide the notice sooner.  (1-3, 11, 39, 40, 42,43, 45, 170-174, 179, 191, 241-242)
RESPONSE:  The Department agrees that the timeframe in both subsections of the regulation should remain at 15 days and will change the time period accordingly in the proposal level regulations.  The primary concern with respect to notices on the part of parents is receipt of notice of their child’s IEP.  This is addressed in proposed N.J.A.C. 6A:14-3.7(l) by requiring that the parent receive a draft IEP or notes at the conclusion of the IEP meeting.  Thus, keeping the timeframe at 15 days to provide written notice in order to afford school districts sufficient time to prepare documents is appropriate.

([f]h) Written notice according to ([e]g) above shall be provided to the parent as follows:


1. The district board of education shall provide written notice no later than [[]15[]] [10] calendar days after making a determination;

.   .   .   .

5. Upon receipt of any written parental request to initiate or change the referral, identification, classification, evaluation, educational placement or the provision of a free, appropriate public education, a response that meets the requirements of written notice in ([e]g) above shall be provided to the parent within 20 calendar days, excluding school holidays but not summer vacation.


i. When a meeting is required to make the determination and respond to the parental request, the meeting shall be conducted and a determination made within 20 calendar days, excluding school holidays but not summer vacation. Written notice of the determination shall be provided within [[]15[][ [10] calendar days of the meeting.

35. COMMENT:  The commenter agrees with the proposed reduction of the time to provide written notice in N.J.A.C. 6A:14-2.3(h)1 and 6A:14(h)5 from 15 to 10 days.  (25)

RESPONSE:  The Department acknowledges the comment.  However, as explained above, the Department has determined that the timeframe in both subsections of the regulation should remain at 15 days and will amend the time period accordingly in the proposal level regulations.  

36. COMMENT:  The commenters requested clarification of the meaning of the phrase “and the district board of education” in N.J.A.C. 6A:14-2.3(h)4, and inquired if school district staff are considered to fall within the term.  If so, the commenters requested addition of the phrase “or designee” to the phrase to clarify to whom the regulation is referring. (1, 2, 11, 43, 45, 242)
RESPONSE:  The Department agrees that the phrase could be misleading and will amend it as set forth below.  The Department will also review the Chapter and provide more specificity throughout the Chapter when the term “district board of education” is utilized in order to ensure that, if school district staff is intended by that term, the language is amended to so provide.  Any such changes will be delineated in the Department initiated changes. 

4. The district of residence may provide written notice less than 15 calendar days prior to the implementation of a disciplinary action according to N.J.A.C. 6A:14-2.8(b) when the IEP team and other appropriate personnel of the school district [district board of education] determine[s] that disciplinary action requires immediate implementation. Such written notice shall be provided according to the following:

37. COMMENT:  The commenter states that the proposed change of terminology in N.J.A.C. 6A:14-2.3(k) from “may” to “shall, if feasible,” with respect to combining eligibility and IEP meetings negates the new provision.  Other commenters oppose the provision in N.J.A.C. 6A:14-2.3(k) requiring that evaluation and IEP meetings be combined if feasible.  (4, 6, 45)
RESPONSE:  The Department does not agree.  The new terminology reflects a requirement in IDEA that meetings be combined if possible, but recognizes, as required by IDEA 2004, that combining the meetings may not always be feasible.  In addition, “shall” means that the required action will occur, “may” means that the regulated party has the option of following the regulatory provision.  

38. COMMENT:  One commenter recommends insertion of a requirement at the end of N.J.A.C. 6A:14-2.3(k)2ii(1), which addresses the general education teacher as a member of the IEP team,  that reads: “and about the general education program and curriculum that would be offered in the general education classroom that would be age appropriate for the student.”  Other commenters recommend insertion of a requirement in N.J.A.C. 6A:14-2.3(k)2ii(1) to require that a teacher be knowledgeable about the student’s educational performance or, if there is no such person, one who is knowledgeable about the student’s strengths and weaknesses.  Those commenters also seek the addition of language requiring a teacher knowledgeable about general education programs and curricula assessed by statewide testing that would be offered in the general education classroom.  Finally, one commenter suggested deletion of the phrase “to the extent appropriate” from N.J.A.C. 6A:14-2.3(k)2ii(2).     (3, 4, 6, 23, 31)
RESPONSE:  The Department does not agree.  As to the first request, the regulation already requires that a general education teacher be familiar with the general education program, as that is the area represented by that team member.  The addition of the requested language would be redundant.  With respect to suggestions regarding knowledge of the student’s performance, strengths and weaknesses, the regulation already requires that a general education teacher knowledgeable about the student attend the meeting.  If there is no such teacher, a general education teacher knowledgeable about the school district’s program may attend the meeting.  In addition, the special education teacher or provider familiar with the student must also attend the meeting.  As to the curriculum knowledge, general education teachers in the school district possess such knowledge and are required to attend the meeting.  As such, the addition of the requested language offers nothing new to the regulation.  Finally, the phrase “to the extent appropriate” must remain in the regulation, as it clarifies that the general education teacher is participating in development of those portions of the IEP for which they have appropriate knowledge and expertise, and that there are components of the IEP for which the teacher may not participate.

39. COMMENT:  The commenter noted that guidance counselors should be considered general education teachers for purposes of meeting the requirements of N.J.A.C. 6A:14-2.3(k)2ii. (42)
RESPONSE:  The Department does not agree.  General education teachers have been and continue to be specified in Federal law and regulation because of their knowledge of the general education curriculum and related instructional strategies and techniques.  Adding guidance counselors in the role of the general education teacher would not provide a benefit to students and would serve only to remove general education teachers from most or all meetings without requiring the consent of parents.

40. COMMENT:  The commenter recommends the addition of a regulation at N.J.A.C. 6A:14-2.3(k)2vi(5) that requires the agency representative at an IEP meeting to be knowledgeable about assistive technology. (44)
RESPONSE:  The Department does not agree, as the requirements of the regulation meet the requirements of Federal law and delineate a team of professionals capable of making necessary recommendations with respect to assistive technology needs of students.  In addition, staff with relevant knowledge of assistive technology or any other relevant area, such as related services providers, can always be invited to IEP meetings as necessary to discuss items such as assistive technology.  

41. COMMENT:  The commenters object to the provisions of N.J.A.C. 6A:14-2.3(k)4 and 6A:14(k)6, which allow participation of parents in IEP meetings through alternative means, such as audio conferencing and videoconferencing.  One commenter states the provisions are confusing in requiring that meetings be scheduled at a mutually agreeable time, and then permitting alternate means of meeting participation.  That commenter then suggests alternate language for the regulation to read as follows: “If a mutually agreed upon time and place for a meeting cannot be achieved then alternate means for parental participation shall be provided by the district.”  Some commenters also object to parents being allowed to participate in IEP meetings through written documents.  Commenters believe face-to-face communication is integral to high quality open teamwork.  Finally, some commenters believe the wording of the regulation will encourage school districts to utilize alternate means of meeting participation. Those commenters suggest amending the regulation to read as follows: If the parents are unable to attend at the times suggested by the school district and are unable to suggest a mutually agreeable alternative time and place that they can attend in person, the parent(s) shall be provided the opportunity to participate in the meeting through alternate means, such as videoconferencing and conference calls. In no event shall the availability of such alternative means be a substitute for a school district’s good faith efforts to find a time and place for an IEP meeting that the student’s parents can attend in person.”   (4-6, 25, 46-169, 193)  
RESPONSE:  The Department disagrees.  This regulation helps to ensure parental participation in meetings when they are unable to attend the meeting in person.  Permitting such participation conforms to the provisions of IDEA 2004 and assists in allowing the participation of critical team members in the process of developing  an appropriate educational program for their child.  As to the first suggested revision, the regulation as written sets forth the same terms as the suggested language, and amending the rule would serve no purpose.  As to the other suggested revisions, the requested additions would only serve to encourage disputes between parents and school districts over whether the alternative means utilized were properly resorted to.  With respect to commenters’ disagreement with parents participating in IEP meetings through written documents, no such provision exists in the proposed regulations.  

42. COMMENT:  One commenter objects to the proposed provisions of N.J.A.C. 6A:14-2.3(k)4, which allows participation of parents in IEP meetings through videoconferencing, as many school districts do not have such equipment.  Another commenter questions why the provision of N.J.A.C. 6A:14-2.3(k)4, which allows participation of parents in IEP meetings through videoconferencing, was added to the regulation.  (2, 11)  
RESPONSE:  The Department added the requirement to conform the regulations to IDEA 2004, at 20 U.S.C. §1414(f).  This regulation does not require school districts to utilize videoconferencing, it requires that alternative means “such as” videoconferencing or teleconferencing be utilized to allow for parental participation in meetings.  Therefore, school districts could use means such as audioconferencing to allow for such participation and are not required to utilize videoconferencing.

43. COMMENT:  The commenter states the proposed provisions in N.J.A.C. 6A:14-2.3(k)4 and 6, which allow participation of parents in IEP meetings through audio-conferencing and videoconferencing are excellent additions to the regulations.  (40)  
RESPONSE:  The Department acknowledges commenter’s support for the proposed regulations.  

44. COMMENT:  Some commenters asked whether the phrase “for each participant” as proposed to be added to N.J.A.C. 6A:14-2.3(k)5 requires that all participant’s names and titles be provided in the notice, or whether it has a different meaning.  Those commenters argue that participants should be defined solely by their position and function on the team, not by name, as requiring names could negatively impact school district’s ability to conduct meetings.  Other commenters opposed the requirement to set forth each team member’s role or function in N.J.A.C. 6A:14-2.3(k)5, as circumstances can occur where the role of staff at meetings could change, and flexibility to determine roles at the time of the meeting should be included in the rule.    (2, 10, 40, 42, 43, 45)
RESPONSE:  The Department is not requiring that the name of the participants be specified.  Rather, the titles of participants are required.  To clarify this, the Department will amend the regulation at proposal to read as follows: 
5. Notice of meetings shall indicate the purpose, time, location[, [ ]and []] participants [and, for each participant, their role or function as part of the IEP team].
45. COMMENT:  The commenter objects to the proposed amendment to N.J.A.C. 6A:14-2.3(k)8 requiring a participant at an IEP meeting who intends to record the meeting to inform the other participants prior to the start of the meeting.  The commenter states this will cause school districts to attempt to stop parents from recording the meeting and that it hampers the right to record the meeting.  (180)
RESPONSE:  The Department does not agree that this amendment will hamper participants’ right to record the meeting.  Rather, the addition of this requirement should reduce the number of disputes that occur when participants learn at the meeting that another participant is recording the meeting.  This often results in meetings being rescheduled to allow the other participants to obtain recording equipment to bring to the meeting.  By informing participants in advance, all participants may bring recording equipment if they choose.

46. COMMENT:  The commenter recommends amending N.J.A.C. 6A:14-2.3(k)9 to require the following:  “A parent may also provide written consent during an IEP meeting for an IEP team member to be excused after concluding his or her part of the meeting.”  (44)
RESPONSE:  The Department does not agree that this language is necessary.  The regulation addresses team members whose area is not being discussed.  Therefore, adding a provision allowing a parent to consent to excusing the member after the member’s area is discussed is unnecessary.  

47. COMMENT:  The commenters oppose the proposed provisions in N.J.A.C. 6A:14-2.3(k)9 and 10, which permit excusal of team members from IEP meetings with the consent of the parent.  The commenters believe participation of all team members is necessary to develop a student’s IEP.  Some commenters argue that parents will be pressured to agree to the excusals, and that input from all members of the IEP team is essential to developing an appropriate IEP.  In addition, other commenters argue that general education teachers are most likely to be excused and that their presence is paramount for a productive meeting, and some argue that the proposed regulations exceed the provisions of IDEA 2004 by permitting excusal of more than one member of the IEP team.  One commenter suggests that, if N.J.A.C. 6A:14-2.3(k)10 is retained, that it be amended to allow excusal of such IEP team members only from the portion of the meeting that does not involve their area of the curriculum or related services.  Finally, some commenters suggest that, if the provision is retained, that it be amended to require that the written input of the excused team member include items such as present levels of academic achievement and functional performance in the person’s area of instruction, an explanation of the extent to which the child has progressed, listing all testing or other means of measurement that were considered, and identification of learning strategies utilized for the student and what worked and what did not.   (3-6, 8, 12, 13, 15, 18, 19, 21, 22, 25, 26, 30, 32, 33, 46-169, 181-189, 192, 193, 239, 242, 463)

RESPONSE:  The Department does not agree.  These provisions implement some of the flexibility that was a primary intent of IDEA 2004.  In addition, the provisions of N.J.A.C. 6A:14-2.3(k)9 are required by IDEA 2004 and are already in effect in New Jersey.  While the provisions of N.J.A.C. 6A:14-2.3(k)10, as set forth in IDEA 2004 are not mandatory, both regulations afford necessary flexibility and have been implemented with appropriate protections for students and parents.  Team members may only be excused if a parent consents to the excusal.  Likewise, there is no basis to conclude that the general education teacher will be excused from most meetings, as the requirement for parental consent allows parents to determine if, or when, the general education teacher may be excused from the IEP meeting.  In addition, excusing team members only from the portion of the meeting that does not involve their curricular area unnecessarily narrows the scope of the regulation. As to the suggestion that the components of the required written input be delineated in the regulation, the Department does not agree that it is appropriate to do so.  The regulation utilizes the language of IDEA 2004, and mandating the exact components of the written input is unnecessary and overly prescriptive.  By its nature, the written input with respect to a team member’s area of the curriculum or related services is going to encompass a student’s performance and future needs and the requirement needs no further amendment.  Finally, IDEA 2004 is unclear as to whether it limits excusals to one IEP team member.  In order to ensure that the regulations conform to the intent of IDEA 2004, the language in N.J.A.C. 6A:14-2.3(k)9 and 10 will be amended to incorporate specific language in IDEA 2004 as follows:   

9.  For [any] a member of the IEP team [member] whose area of the curriculum or related services is not being discussed, such IEP team member[(s)] may be excused from participation in the meeting, in whole or in part, provided the parent and district board of education agree that the IEP team member need not attend the meeting and the parent consents to such excusal[(s)] in writing.  

i.  All requests for consent for excusal of an IEP team member[(s)] shall be included with the notice of the meeting date and participants to ensure sufficient time for the parent to review and consider the request.

10.  For [any] a member of the IEP team [member] whose area of the curriculum or related services is being discussed, such IEP team member[(s)] may be excused from participation in the meeting, in whole or in part, provided the parent and district board of education agree that the IEP team [members] member need not attend the meeting and the parent consents to such excusal[(s)] in writing.  

i.  If there is a request to excuse a team member from the meeting, such member shall provide written input with respect to their area of the curriculum or related services.  The written input shall be provided to the parent with the notice of the IEP meeting date and participants to ensure sufficient time for the parent to review and consider the request.  

ii.  All requests for consent for excusal of IEP team member[(s)] shall be included with the notice of the meeting date and participants to ensure sufficient time for the parent to review and consider the request.

48. COMMENT:  The commenters oppose the proposed requirement to obtain parental consent to excuse a team member from a portion of an IEP meeting in N.J.A.C. 6A:14-2.3(k)9 and 10.  One commenter states this could impede the delivery of services.  Others believe this could result in increased costs for school districts.  The commenters request that the current regulatory language be retained. (1, 11, 45, 175-179, 191, 194)
RESPONSE:  The Department does not agree.  These provisions implement some of the flexibility that was a primary intent of IDEA 2004.  In addition, the requirement to obtain written consent incorporates the requirement in IDEA 2004 that parents approve or consent to excusal of team members in writing.   

49. COMMENT:  The commenters expressed support for the proposed provisions in N.J.A.C. 6A:14-2.3(k)9 and 10, which allow excusal of required team members from an IEP meeting. (10, 42, 190) 

RESPONSE:  The Department acknowledges commenters’ support for the proposed regulations.  

50. COMMENT:  The commenter seeks clarification of the proposed provisions in N.J.A.C. 6A:14-2.3(k)9 and 10, which allow excusal of required team members from an IEP meeting, and asks if a sign-in sheet is required at meetings, whether the rules require written notice and if so, when, and asked what happens if a required team member is ill and cannot attend a meeting.  (11) 

RESPONSE:  There is no requirement in these proposed regulations for a sign-in sheet at meetings.  However, the regulations at N.J.A.C. 6A:14-3.7(l) require that participants in the meeting sign the IEP, so there is no need for such a requirement.  Advance written notice of IEP meetings is already required by N.J.A.C. 6A:14-2.3(k)3 early to ensure that the parent will have an opportunity to attend the meeting.  If a required team member is ill and has not been excused from participating in the meeting after a proper request by the school district, a meeting cannot be held without the required IEP team member.  

51. COMMENT:  The commenter asked several questions with respect to excusal of IEP team members.  The Commenter requested quantification of what constitutes “sufficient time” in proposed N.J.A.C. 6A:14-2.3(k)10 for a parent to review a request to excuse an IEP team member, and suggested that the request must be made at least ten days prior to the meeting.  The commenter also asked whether requests for excusal from a portion, but not all of, an IEP meeting may be made during the meeting in accordance with proposed N.J.A.C. 6A:14-2.3(k)9 and 10. In addition, the commenter asked whether, if consent is denied by the parent in response to a request pursuant to N.J.A.C. 6A:14-2.3(k)9 or 10, the team member must be present or if the meeting will be rescheduled.  (169)

RESPONSE:  The regulations as proposed require that all requests to excuse IEP team member from a meeting in whole or in part, must be included with the notice of the meeting.  Therefore, such requests would have to be made prior to the IEP meeting.  Also, if a parent does not consent to a request to excuse an IEP team member, that team member must attend the meeting.  However, if the full team cannot attend on the scheduled meeting date then the meeting would have to be rescheduled to a date when all members of the team are available.  The Department does not agree that an additional provision should be added to the regulations with respect to when a request to excuse team member(s) should be provided to parents, as N.J.A.C. 6A:14-2.3(k)9 and 10 already require that the request be made with the notice of the meeting.

52. COMMENT:  Some commenters argue that requests for excusal from an IEP meeting should be allowed to be made during the meeting in accordance with N.J.A.C. 6A:14-2.3(k)9 and 10, rather than with the notice sent 15 days prior to the IEP meeting.  One commenter states the requirement to obtain parental consent to excuse a team member from a portion of a meeting is overly burdensome and will compromise school district’s ability to provide related services because of meeting obligations.  (37, 43, 45)
RESPONSE:  The Department does not agree.  Requiring that the request be made with the notice of the meeting affords parents necessary time to consider the request.  Making the request in advance does not create a burden on districts and ensures that all parties are aware of the participants prior to the meeting date.  In addition, the commenter is mistaken in its belief that the meeting notice must be provided 15 days prior to the meeting.  The regulations require that the notice be provided early enough to ensure that parents have the opportunity to attend, not 15 days prior to the meeting.  Therefore, the requirement does not create an undue burden on school districts.  Finally, only required members of an IEP team need attend a meeting unless excused.  Thus, only the special education teacher OR one provider for a student is required to attend a meeting.  Other special education teachers (if more than one) or providers for a student are not mandatory members of the IEP team and thus, are not subject to the requirements of the proposed rule.  Therefore, there should be no reduction in the ability of school districts to provide classroom coverage or related services because of this regulation and, in fact, the proposed rule should assist school districts by providing greater flexibility.  

53. COMMENT:  The commenter questioned why N.J.A.C. 6A:14-2.3(l), which requires distribution of the procedural safeguards statement to certain agencies, is eliminated from the proposed regulations.  (6)
RESPONSE:  The Department agrees that this provision should not be deleted and will reinsert it into the proposal level regulations as follows:

[[(l)] (n) The New Jersey Department of Education shall disseminate the procedural safeguards statement to parent training and information centers, protection and advocacy centers, independent living centers, and other appropriate agencies.[ ]]
54. COMMENT:  The commenter stated that the proposed wording in N.J.A.C. 6A:14-2.4(a), which addresses “native language” of parents and students, is confusing and could be worded more clearly.  (38)
RESPONSE:  The Department agrees.  The wording of the proposed regulation included language with respect to evaluations that is not included in the definition of “native language” in IDEA 2004, which alters that definition.  The Department will amend the regulation at proposal level to conform it to the definition of native language in IDEA 2004 as follows:

(a) Written notice to the parent shall be provided and parent conferences required by this chapter shall be conducted in the language [most likely to be understood and] used for communication by the parent and[, when being provided notice or attending meetings, the language or form used for communication by the] student unless it is clearly not feasible to do so.  

55. COMMENT:  The commenters request that N.J.A.C. 6A:14-2.4 be expanded to require that all special education documents, in addition to written notice, including IEPs, evaluation reports and related documentation, and correspondence be provided to parents in their native language.  Commenters argue that translation of all documents makes it easier for parents to participate in the process of evaluating students and developing appropriate programs for them.  In addition, some commenters assert that Federal Executive Order, the Federal Civil Rights Act, and the New Jersey Law Against Discrimination require that all documentation be translated into the parent’s native language in order to ensure parental participation.   (6, 8, 17, 18, 21, 22, 24-26, 185, 187, 195, 196)   

RESPONSE:  The Department does not agree that this regulation requires amendment.  The suggested amendments would impose additional, and potentially costly, obligations on school districts and are not required by IDEA 2004.  As such, the Department will not amend the regulation further.  The regulation conforms to the requirements of IDEA 2004, and specifically, 20 U.S.C. §1415(b)4 and 20 U.S.C. §1401(20), which require that prior written notice be provided to parents in their native language, and define native language as the language normally used for communication by the individual.  

56. COMMENT:  The commenter states the heading of N.J.A.C. 6A:14-2.5 should be amended to eliminate and IEP development, as the section does not address IEPs.  (45)
RESPONSE:  The Department agrees and will delete the reference to IEP development at proposal level as follows:

6A:14-2.5 Protection in evaluation [and IEP development] procedures
57. COMMENT:  The commenter suggests adding a provision to N.J.A.C. 6A:14-2.5 providing that, if a parent seeks an assessment different from those determined to be undertaken in an evaluation planning meeting, at the time the parent is presented the list of assessments to be conducted, such a request for additional assessment(s) should be treated as a request for an independent evaluation under this regulation.  As such, all time periods in the regulation, including the time for a school district to determine to conduct its own evaluation and to complete such an evaluation, would be triggered at that time.  (223)
RESPONSE:  The Department does not agree.  In order for a parent to seek an independent evaluation, a school district must first complete its evaluation.  At that time, a parent could then seek an independent evaluation.  In order to disagree with an evaluation or reevaluation, that evaluation must first be completed.  Therefore, requests for an independent evaluation cannot be made until the school district’s evaluation is complete. 

58. COMMENT:  The commenters object to allowing school districts time to conduct an evaluation that is part of a parental request for an independent evaluation pursuant to proposed N.J.A.C. 6A:14-2.5  prior to obtaining the requested independent evaluation.  Commenters believe this will cause unnecessary delays in obtaining independent evaluations on behalf of students, and argue that school districts should not be provided an opportunity to conduct a necessary evaluation that the school district failed to conduct during its evaluation of the student.  Commenters also argue that the added time could render the independent evaluation of limited value if it is completed too late in the school year.  (6, 17, 21, 22, 25, 26)
RESPONSE:  The Department does not agree.  IDEA 2004 and Federal regulations require that a parent disagree with the school district’s assessments in order to request an independent evaluation.  If a requested evaluation was not part of an evaluation plan and the parent consented to the evaluation plan (and the assessments that are part of the plan), the school district should be afforded an opportunity to conduct the evaluation prior to the parent obtaining an independent evaluation at public expense.  In addition, allowing school districts to complete an evaluation within 45 days of a parental request for an independent evaluation in an area not previously assessed by the school district is a measure that could reduce costs and disputes.  In many cases, the evaluation conducted by the school district may satisfy the parent’s request, as the assessment the parent believes should have been conducted, but was not part of the original evaluation, will have been completed.  In addition, some commenters’ assertion that requested independent evaluations were necessary and should have been a part of the school district’s evaluation presumes that all evaluations sought by parents are a necessary component of an evaluation.  A presumption that all requested evaluations were necessary and erroneously omitted from a school districts evaluation is inaccurate and not an appropriate basis for eliminating the procedures in the proposed regulation. 

Also, the process must be completed within 45 days of the parent’s request for an independent evaluation, which is not an undue delay, and the parent may still seek an independent evaluation after the school district completes its evaluation if they so desire.  This process protects the rights of parents to seek an independent evaluation, while affording school districts a means to avoid the often costly process of obtaining an independent evaluation by first conducting the evaluation with school district personnel.  In addition, the procedure helps to avoid the equally costly process of filing for a due process hearing in order to deny a request for a due process hearing, which causes delay and imposes costs on both school districts and parents.  

59. COMMENT:  The commenter supports inclusion of the proposed provision allowing school districts time to conduct an evaluation that is part of a parental request for an independent evaluation pursuant to N.J.A.C. 6A:14-2.5 prior to obtaining the requested independent evaluation.  (242)
RESPONSE:  The Department acknowledges commenter’s support for the proposed regulations.

60. COMMENT:  One commenter suggests that the time period for a school district to conduct an evaluation requested as part of a parental request for an independent evaluation in accordance with the proposed changes to N.J.A.C. 6A:14-2.5(c) should be reduced to 30 days in order to ensure that the school district’s evaluation is completed without undue delay. Another commenter suggested adding language at the end of N.J.A.C. 6A:14-2.5(c)1 providing as follows:  “except where such evaluations were previously requested and denied by the District.”  Commenter states this will ensure the integrity of the process and not subject parents and students to undue delay in obtaining independent evaluations.   (8, 197)
RESPONSE:  The Department does not agree.  The 45 day time period provides a reasonable time to conduct the evaluation by district personnel or, if an outside provider is necessary, to obtain the evaluation from that provider.  In addition, as explained above, the new procedures have the potential to reduce disputes and the need for evaluators from outside the school district to conduct evaluations, which will reduce costs and needless time expended on disputes over independent evaluations.   Finally, the fact that an independent evaluation was sought in the past does not alter the basis for allowing school districts to conduct an evaluation prior to a parent seeking an independent evaluation.   

61. COMMENT:  The commenters, while agreeing with the provisions of the regulation allowing school districts to conduct an evaluation prior to a parent obtaining an independent evaluation, suggest increasing the time period in proposed N.J.A.C. 6A:14-2.5(c)1i for a school district to determine whether or not to conduct its own evaluation in response to a parental request for an independent evaluation from 10 days to 20 days, which one commenter states “would preserve the 15-day notice that is more than adequate.” Other commenters suggest increasing the time period from 10 days to 15 days.   (1, 3, 37, 43, 45, 171-173, 179, 242)

RESPONSE:  The Department does not agree.  Ten days is sufficient to determine whether a school district will conduct its own evaluation prior to responding to a parental request for an independent evaluation, and the 15 day period with respect to written notice has no bearing on such determinations.  In addition, the current regulation does not allow school districts to initially conduct the requested evaluation, and the 20 day timeframe to which the commenter refers pertains to the time to file for a due process hearing to seek to deny a parental request for an independent evaluation.

62. COMMENT:  The commenters request that the time period in proposed N.J.A.C. 6A:14-2.5(c)1i be amended to 45 school days, rather than calendar days, as it often takes additional time to schedule an appointment with professionals, and the time period will account for holidays and other calendar recesses.  Another commenter proposed amending the timeframe by adding the following language to the regulation: “unless the parent is notified, in writing, that the independent evaluator is unable to comply with this timeframe.”  Other commenters suggested a 60 day timeframe, or a requirement to complete the evaluation “without undue delay,” as was required by the regulation for completion of independent evaluations prior to being proposed for amendment.  Another commenter suggests relaxing the 45 day requirement when the evaluation cannot be completed by school district staff and outside evaluators must be utilized.  Another commenter suggests changing district “board of education” in N.J.A.C. 6A:14-2.5(c)1i to “board of education or school district personnel” to reflect that the board of education does not make these determinations.    (1-3, 11, 42, 43, 45, 170-174, 179, 242)
RESPONSE:  The Department does not agree.  As set forth above, the 45 calendar day timeframe protects the interests of parents seeking an independent evaluation, and affords school districts an opportunity to conduct an evaluation prior to the parent being able to obtain an independent evaluation.  In addition, as noted earlier, the Department will review the proposed regulations and clarify whether it is the district board of education or school district personnel that are assigned certain responsibilities under the proposed regulations.  This regulation will be amended to reflect that appropriate district personnel will perform this function.

(c) A parent may request an independent evaluation if there is disagreement with [the] any assessment conducted as part of an initial evaluation or a reevaluation provided by a district board of education.

1.  If a parent seeks an independent evaluation in an area not assessed as part of an initial evaluation or a reevaluation, the school district [board of education] shall first have the opportunity to conduct the requested evaluation.  

i.  The school district [board of education] shall determine within ten days of receipt of the request for an independent evaluation whether or not to conduct an evaluation pursuant to subsections iii and iv below, and notify the parent of its determination.

ii.  If the school district [board of education] determines to conduct the evaluation, it shall notify the parent in writing and complete the evaluation within 45 calendar days of the date of the parent’s request.

iii.  If the  school district determines not to conduct the evaluation first, it shall proceed in accordance with subsection (c)2 below.

iv.  After receipt of the school district’s [board of education’s] evaluation, or the expiration of the 45 calendar day period in which to complete the evaluation, the parent may then request an independent evaluation if the parent disagrees with the evaluation conducted by the school district.  

63. COMMENT:  The commenter requested clarification that the time periods in proposed N.J.A.C. 6A:14-2.5(c)1ii do not apply to initial evaluations or reevaluations.  (43)
RESPONSE:  N.J.A.C. 6A:14-2.5(c) clearly indicates that it pertains to independent evaluations only, and does not require further clarification.  

64. COMMENT:  The commenter requests that a provision be added to N.J.A.C. 6A:14-2.5(c)2 requiring that school districts provide parents information about where an independent evaluation may be obtained within five days of a parent’s request for an independent evaluation. (8)
RESPONSE:  The Department does not agree that a specific timeframe is necessary.  The regulation already requires that the information be provided “upon receipt of the parental request,” which means the information will be provided early enough to ensure that the independent evaluation is provided “without undue delay” as required by the regulation.  

65. COMMENT:  The commenter  requests that parents be required to explain in writing why they are rejecting a school district’s evaluation in accordance with N.J.A.C. 6A:14-2.5(c)6.  The commenter also requests that the time period to seek an independent evaluation in accordance with N.J.A.C. 6A:14-2.5(c)6 be limited to one year from the date of the initial evaluation or reevaluation, and that all requests after that time be limited to requests for a reevaluation.  (2)
RESPONSE:  The Department does not agree.  A parents’ request for an independent evaluation denotes disagreement with a school district’s evaluation.  School districts are already permitted to ask the parent to explain why he or she objects to the school district’s evaluation in N.J.A.C. 6A:14-2.5(c)6, which incorporates Federal regulations in this area.  However, Federal law is clear that school districts may not require such an explanation and shall not delay the independent evaluation.  In addition, mandating more than an expression of disagreement would only serve to discourage requests for independent evaluations and to possibly delay the provision of independent evaluations.  The Department does not want to delay or discourage such requests and will not implement the suggested amendment.  Finally, requests for an independent evaluation should not be limited to a specific time period, other then after the evaluation (initial or reevaluation) with which the parent disagrees is completed.  

66. COMMENT:  The commenters expressed support for the proposed requirement in N.J.A.C. 6A:14-2.5(c)7 that school districts permit all evaluators conducting an independent evaluation to observe the student in the classroom or other educational setting.  (5, 6)
RESPONSE:  The Department acknowledges commenters’ support for the proposed regulations.

67. COMMENT:  The commenters seek clarification in proposed N.J.A.C. 6A:14-2.5(c)8 that, if an administrative law judge orders that an independent evaluation be conducted, the parent retains the right to select the evaluator or, in the alternative, that the regulation be amended to require that the evaluator be selected by agreement of the parent and school district or selected by the judge.  (5, 8)  

RESPONSE:  The Department agrees that clarifying language should be added to the proposed regulation.  The Department will amend the regulation to provide that: 

8.  If an administrative law judge orders that an independent evaluation be conducted, the independent evaluation shall be obtained by the district board of education in accordance with the decision or order of the administrative law judge, and the district board of education shall pay the cost of the independent evaluation.

This language provides clarification that the independent evaluation must be obtained in accordance with the directive of the administrative law judge.  

68. COMMENT:  The commenters assert that the Department adopted an inappropriate procedure after the enactment of IDEA 2004 with respect to a request for “mediation only.”  If the mediation was unsuccessful and the party sought a due process hearing, the mediation case was closed and a new request would have to be filed.  The procedure could result in a loss of the “stay put” for the person who filed the request.  Some commenters believe that this procedure implementing provisions of IDEA 2004 should not have been adopted outside the regulatory process.  One commenter asserts that this procedure, which has since been changed in the Department’s procedures for provision of mediation and due process hearings, must be rescinded retroactive to July 1, 2005.  In addition, the same commenter asks that the Department ensure that all affected by the procedure regain their right to “stay put,” and that the Department otherwise compensate all students affected by the original procedure. (5, 6, 198, 463)

RESPONSE:  The Department notes that this comment is moot, in that the procedure the commenters object to has since been amended by the Department.  In addition, the Department’s initial procedures complied with IDEA 2004 and implemented all of the procedures in IDEA 2004.   

In order to implement all of the new procedures for due process hearings in IDEA 2004, including a requirement for a 30 day resolution period, allowance for filing of sufficiency challenges by the responding party, and requirements for filing responses to all requests for a due process hearing, none of which are part of a request for “mediation only” requests, the Department implemented a procedure requiring that all requests for “mediation only” be closed after the mediation process was completed.  The party could then file for a due process hearing if he or she chose and all of the requirements in IDEA 2004 would then be invoked.  While “stay put” was not an issue in virtually any of these cases, the Department subsequently determined to alter its procedures as of December 1, 2005 in order to permit petitioners that invoke a “stay put” when filing for mediation only to retain the stay put if they seek a due process hearing after the mediation is concluded. 

The Department now allows a party that filed for “mediation only” to convert the request to one for a due process hearing at any time after the request is filed.  If this occurs, all of the timeframes and requirements on IDEA 2004 are then invoked, including the 30 day resolution period and requirements for responses and, if appropriate, sufficiency challenges.  The Department does not agree that it can or should open closed “mediation only” cases that were subject to the original procedure and provide parties a “stay put” and declines commenters’ suggestion that it do so, as well as the suggestion that the Department provide unspecified compensation to unspecified persons based on its original procedure, which conformed to the provisions of IDEA 2004.

69. COMMENT:  The commenters request that the Department clarify in the regulations that a student maintains “stay put” after an unsuccessful mediation if the parents file for a due process hearing after the mediation is concluded. (25, 31)

RESPONSE:  The Department notes that its procedures for processing requests for mediation and due process hearings allow for conversion of requests for “mediation only” to requests for a due process hearing without closing the original case, which preserves a properly invoked “stay put.”  As such, the regulations do not require amendment as suggested by commenter.

70. COMMENT:  The commenter suggests adding a regulation to N.J.A.C. 6A:14-2.6 that provides that: “The State shall bear the cost of the mediation process, including the cost of the meeting in (b).” (38)
RESPONSE:  The Department does not agree that the suggested provision is necessary.  The Department, in accordance with IDEA 2004, provides mediation at no cost to the parties, including provision of trained mediators and facilities to conduct mediation conferences.

71. COMMENT:  The commenters disagree with the proposed requirement in N.J.A.C. 6A:14-2.6(a)4 providing that, when disputes involving placement in accredited nonpublic schools that are not approved for the education of students with disabilities are mediated, agreements placing students in such schools must be approved by the Commissioner of Education in accordance with N.J.A.C. 6A:14-6.5.  (4, 6, 31)

RESPONSE:  The Department agrees, but had determined to eliminate proposed N.J.A.C. 6A:14-2.6(a)4 in its entirety in the proposal level regulations.  Because there is no appropriate means to obtain review by the Commissioner or an administrative law judge of school district assurances that a placement is appropriate and that the other requirements of N.J.A.C. 6A:14-6.5 are adhered to, these disputes should not be mediated and should instead be addressed in due process hearings.  The regulation will be amended at proposal level as follows:   

[4.  Disputes concerning placement in accredited nonpublic schools that are not specifically approved for the education of students with disabilities pursuant to N.J.A.C. 6A:14-6.5 may be mediated.  However, any agreement developed during mediation shall be made subject to the district board of education obtaining approval of the Commissioner of education pursuant to N.J.A.C. 6A:14-2.10.]   

72. COMMENT:  The commenter agrees with the proposed requirement in N.J.A.C. 6A:14-2.6(a)4 providing that, when disputes involving placement in accredited nonpublic schools that are not approved for the education of students with disabilities are mediated, agreements placing students in such schools must be approved by the Commissioner of Education in accordance with N.J.A.C. 6A:14-6.5.  (45)

RESPONSE:   The Department acknowledges commenter’s support for the proposed regulations.  However, as set forth in comment #71 above, the Department has determined that this requirement should be deleted from the proposed regulation, as it inhibits the mediation process and is unnecessary in the context of mediation.  The second sentence of proposed N.J.A.C. 6A:14-2.6(a)4 will be deleted in the proposal level regulations.  
73. COMMENT:  One commenter agrees with the proposed provision in N.J.A.C. 6A:14-2.6(c) allowing participants in mediation to be accompanied by persons with special knowledge about the student, and with the proposed clarification in N.J.A.C. 6A:14-2.6(d)11 that enforcement of mediation agreements may be sought through the Department or in the courts.    Another commenter  expressed support for the propsoed clarification in N.J.A.C. 6A:14-2.6(d)8 that the mediator may require the parties to a mediation conference sign a confidentiality pledge to ensure that all discussions that occur during mediation remain confidential.  (6, 45)
RESPONSE:  The Department acknowledges commenters’ support for the proposed regulations.     

74. COMMENT:  The commenters request that the regulations at N.J.A.C. 6A:14-2.7 be supplemented to provide that, if a parent utilizes the Department’s sample forms for requesting a due process hearing, there should be a presumption of sufficiency of the parent’s request.  This would aid parents if a school district files a challenge to the sufficiency of a request for a due process hearing set forth on the Department’s sample form.  Commenters also request that the sample forms developed by the Department be amended to ask specific guided questions to ensure that parents provide appropriate information to sustain a challenge of sufficiency.  (4, 6, 8, 15, 17, 31, 18, 21, 22, 25, 26, 30, 199) 

RESPONSE:  The Department does not agree that utilizing its model forms creates a presumption of sufficiency of the request for a due process hearing.  Use of the form does not ensure that the person completing the form will provide sufficient information to withstand a challenge to the sufficiency of the request for a due process hearing pursuant to the provisions of IDEA 2004 and these proposed regulations.  In addition, commenter’s request that the Department develop a new model form for requesting a due process hearing in the manner that commenter would do so is not appropriate for the regulatory process, as such forms are guidance and are not included in the regulations.  

75. COMMENT:  The commenters request that the Department include a provision in N.J.A.C. 6A:14-2.7 providing that the burden of proof in due process hearings is on the school district in all cases, regardless of whether the parent or the school district files the request for a due process hearing.  The commenters note the recent decision of the United States Supreme Court in Schaffer v. Weast, 126 S. Ct. 528 (2005) held that the burden of proof in due process hearings is on the party that files the request for the hearing, but argue that, because the Court declined to answer the question of whether States could adopt laws or regulations assigning the burden of proof in due process hearings as they see fit, the State could adopt such a regulation.  Several commenters believe that the decision in Lascari v. Board of Education of Ramapo Indian Hills Regional School District, 116 N.J. 30 (1989) and unspecified “common law” in New Jersey constitutes such a law in New Jersey, and that the Department must codify this “law” in these regulations.  (4-6, 13, 17, 18, 21, 25, 30, 34, 201-203, 230) 

RESPONSE:  The Department does not agree that it should address the burden of proof in due process hearings in these regulations.  The United States Supreme Court has decided the issue by determining that the party that files for a due process hearing has the burden of proof in the due process hearing.  In addition, contrary to the assertion of some commenters, the Lascari decision does not constitute a “law” in New Jersey with respect to the burden of proof in due process hearings.  That argument was recently rejected by the Third Circuit Court of appeals in a published decision in L.E. v. Ramsey Board of Education, ____ F.3d. ____ (2006) (No. 05-1157).  Although the U.S. Supreme Court declined to answer the question of whether states may adopt laws or regulations allocating the burden of proof in due process hearings in Schaffer, the Department does not agree that it should attempt to do so in its regulations and will not add the requested provision. 

76. COMMENT:  The commenter requests that all due process hearings begin by the 45th day after the request is filed.  (196) 

RESPONSE:  The Department notes that, in accordance with its transmittal procedures agreed upon by it and the Office of Administrative Law, after completion of the 30 day resolution period, cases are assigned a hearing date on or about the tenth day after the transmittal call is made.  This results in hearings beginning on or about day 40 in most cases.

77. COMMENT:  The commenter requests that the Department enter into an interagency agreement with the Department of Human Services to allow the Office of the Child Advocate to represent parents in due process hearings. (197) 

RESPONSE:  The Department does not agree that such an agreement is necessary or appropriate.  The Office of the Child Advocate acts in accordance with applicable laws and Department of Human Services policies and, if it is permitted to represent parents in legal maters, it need not obtain the approval of the Department of Education to serve as an advocate in due process proceedings.

78. COMMENT:  The commenter requests that penalties be included in the regulations if a party fails to comply with the procedural requirements for filing a request for a due process hearing, including filing responses, and scheduling and conducting a resolution meeting.  (202)
RESPONSE:  Requests for imposition of sanctions for failure to comply with procedural requirements of the proposed regulations are appropriately raised in the due process hearing of the matter, and the administrative law judge may determine the appropriate sanction to be imposed, if any.  In addition, the Department has included a provision in the proposed regulations at N.J.A.C. 6A:14-2.7(h)7 requiring that issues such as those raised by the commenter may be addressed in a due process hearing, and an administrative law judge may determine the appropriate sanction for failure of a party to comply with the requirements of N.J.A.C. 6A:14-2.7.
79. COMMENT:  The commenters oppose the inclusion of a proposed two year limitations period for filing a request for a due process hearing in N.J.A.C. 6A:14-2.7(a).  Commenters believe imposition of a limitations period could encourage school districts to disregard the best interest of children. (29, 46-169, 192, 193)

RESPONSE:  The Department does not agree.  IDEA 2004 imposes a two year limitations period unless states have different explicit limitations period in place.  New Jersey has no such limitations period and thus, the limitations period applies in accordance with the provisions of 20 U.S.C. §1415.  In addition it is appropriate to have a limitations period in effect, as disputes in a due process proceeding should properly address current educational and programmatic needs, not allegations of past inappropriate actions on the part of school districts.  Two years is an appropriate amount of time in which to challenge an action of a school district, and the Department will retain the two year period in the proposed regulations.

80. COMMENT:  The commenters oppose “the imposition of a state run resolution meeting in N.J.A.C. 6A:14-2.7(a) once parents resort to due process proceedings.”  Commenters argue that such meetings could deter parents from filing for a due process hearing.  Finally, commenters argue that, if resolution meetings are to be mandated, they must be facilitated by trained, independent and impartial facilitators.  (46-169, 193)
RESPONSE:  The Department does not agree.  IDEA 2004 assigned the responsibility to school districts to conduct resolution sessions and to determine the manner of doing so.   See 20 U.S.C. §1415(f)(1)(B).  As to the suggestion that facilitators be included in resolution meetings, the parties may agree to utilize such persons.  However, the Department will not mandate the use of facilitators.  

81. COMMENT:  The commenter requested that the term “local education agency” in proposed N.J.A.C. 6A:14-2.7(a)1ii be changed to “district board of education” for consistency purposes.  (8)
RESPONSE:  The Department agrees and will make the change in the proposal level regulations to provide that:

ii.  The [local education agency] district board of education withheld information that was required by law to be provided to the parent.

82. COMMENT:  The commenter requested that proposed N.J.A.C. 6A:14-2.7(c) be amended to include a requirement, if appropriate, that petitions for a due process hearing set forth contact information for children that are homeless, which would implement a requirement in IDEA 2004 that requests for a due process hearing include this information for homeless children.  (8)
RESPONSE:  The Department agrees and will make the change in the proposal level regulations to provide that:  

(c) A request for a due process hearing shall be made in writing to the State Director of the Office of Special Education Programs. The party initiating the due process hearing shall send a copy of the request to the other party. The written request shall note that a copy has been sent to the other party. The written request shall include the student's name, student's address, the student’s date of birth, the name of the school the student is attending and shall state the specific issues in dispute, relevant facts and the relief sought and, in the case of a homeless child, available contact information for the child and the name of the school the child is attending.
83. COMMENT:  The commenter requested that proposed N.J.A.C. 6A:14-2.7(d) be amended to explicitly require that school districts must provide answers to due process petitions and that, if the school district has previously filed prior written notice, it need not proceed in accordance with N.J.A.C. 6A:14-2.7(e), but must still comply with N.J.A.C. 6A:14-2.7(d).  (8)
RESPONSE:  The Department does not agree that further clarification is necessary.  N.J.A.C. 6A:14-2.7(d) clearly provides that an answer shall be filed, except when the school district is filing notice in accordance with N.J.A.C. 6A:14-2.7(e).  This provision requires no further clarification. 

84. COMMENT:  The commenter requested that proposed N.J.A.C. 6A:14-2.7(d) be amended to provide that answers to due process petitions must be filed within 20 days, which commenter states complies with the 15 day notice requirements and the 15 day timeframe in which to file sufficiency challenges.  Commenter also seeks insertion of a requirement in the rule that parents file a brief with their petitions for a due process hearing in order to clarify the issues.  (37)
RESPONSE:  The Department does not agree.  The ten day time period to file an answer is required by 20 U.S.C. §1415(c)(2)(B)(ii) and cannot be altered.   As to the request to require that parents include a brief with due process petitions in order to clarify the issues, that is the purpose of the complaint. If a respondent believes the notice is insufficient, a challenge to the sufficiency may be filed in accordance with IDEA 2004 and N.J.A.C. 6A:14-2.7(f).

85. COMMENT:  The commenter asserts that proposed N.J.A.C. 6A:14-2.7(f)2 is deficient, in that it fails to provide that an insufficient request for due process may be amended if the respondent agrees in writing and is given the opportunity to hold a resolution session.  (8)
RESPONSE:  The Department does not agree.  The regulation clearly provides that an administrative law judge may either dismiss a petition that is determined deficient or permit the party to amend the petition.  When a matter is before a judge on a sufficiency challenge, the Department does not agree that a potential determination is for the other party to agree to permit the party to amend the petition.  That scenario is covered in N.J.A.C. 6A:14-2.7(i), which permits amendment of petitions with the consent of the other party and need not be included in this subsection. 

86. COMMENT:  The commenters request that a provision allowing challenges to the sufficiency of a due process petition be added to the proposed regulations. (171-174)
RESPONSE:  The requested provision already is included in the proposed regulations at N.J.A.C. 6A:14-2.7(f).

87. COMMENT:  The commenter states that a provision should be added to N.J.A.C. 6A:14-2.7(h) specifying that all discussions in a resolution meeting are confidential.  The commenter also requests inclusion of a provision in N.J.A.C. 6A:14-2.7(h) providing that resolution sessions will be held if mutually agreed to by the parties.   (40)

RESPONSE:  The Department does not agree.  Nothing in IDEA 2004 provides that discussions in a resolution meeting are confidential.  If parties seek a confidential meeting, they may opt for mediation with a State mediator in accordance with N.J.A.C. 6A:14-2.7(h)8.  In addition, parents and school districts could agree to keep discussions at a resolution meeting confidential through an agreement prepared at the meeting, but the Department cannot mandate confidentiality for all such meetings. Finally, IDEA 2004 mandates that a resolution meeting be held unless both parties agree in writing to waive the 30 day resolution period.

88. COMMENT:  The commenters requests insertion of language into propsoed N.J.A.C. 6A:14-2.7(h)1 providing that, if a parent brings an advocate to a resolution meeting, the school district may also bring an advocate.  One commenter suggested that the student’s teacher could serve as the school district’s advocate. (2, 40)

RESPONSE:  The Department need not amend the regulation to allow school districts to bring an advocate to a resolution meeting if a parent is accompanied by an advocate.  IDEA 2004 and the proposed regulations only preclude school districts from bringing an attorney to a resolution meeting unless the parent brings an attorney.  Both are silent with respect to advocates, other than the State regulation providing that, when a parent brings an advocate to a resolution meeting, the school district still may not bring an attorney.  Therefore, school districts, if otherwise permitted to be “represented” by an advocate, may bring such a person to a resolution meeting.  As to the suggestion with respect to the student’s teacher, school districts may bring any staff member they choose to a resolution meeting, including the student’s teacher.  

89. COMMENT:  The commenter expressed support for the proposed provision specifying that a school district may not bring an attorney to a resolution meeting unless the parent brings their attorney to the resolution meeting.  N.J.A.C. 6A:14-2.7(h)1. (6)

RESPONSE:  The Department acknowledges commenter’s support for the proposed regulations.     

90. COMMENT:  The commenters believe that proposed N.J.A.C. 6A:14-2.7(h)2 should be amended to reflect that the applicable time periods for scheduling and conducting a resolution meeting start upon receipt of a due process petition by the school district.  (1, 242)

RESPONSE:  The Department does not agree.  The regulation as proposed appropriately implements the requirement of IDEA 2004 that the resolution period begin after a petition for a due process hearing is filed.  Because parties filing a petition must copy the other party when the file the petition, the date of receipt by the Department should coincide with the date the school district receives the petition.  If there is a dispute as to whether the requirement to provide a copy of the petition was followed, the responding party can file a sufficiency challenge and contest the petition through that means.  

91. COMMENT:  The commenter states that proposed N.J.A.C. 6A:14-2.7(h)3 should be amended to provide that no recording of a resolution meeting may occur unless both parties agree.  Commenter also asks that the regulation be amended to provide that neither audio nor video recording may occur unless both parties agree.  (37)

RESPONSE:  The Department does not agree that a provision requiring that both parties agree need be inserted in the regulation, as it already provides that both the school district and the parent must agree to record the meeting.  As to the suggestion that video-recording be added to the regulation, the Department agrees and will amend the regulation as follows and to amend the word “session” to “meting” at the end of the sentence:  

3.  The resolution meeting shall not be audio or video recorded by either party unless both the district board of education and the parent agree to record the resolution [session] meeting.  

92. COMMENT:  The commenter states that proposed N.J.A.C. 6A:14-2.7(h)4 should be amended to provide that the matter must be resolved to the satisfaction of the parent or the school district, as school districts may also file for a due process hearing.  (37)

RESPONSE:  The Department does not agree.  IDEA 2004 and the proposed regulations only provide for a 30 day resolution period for due process petitions filed by parents, not school districts.  Therefore, the suggested provision is unnecessary, as resolution meetings may only occur with respect to petitions filed by parents. 

93. COMMENT:  The commenter requests insertion of language into proposed N.J.A.C. 6A:14-2.7(h)7 providing: “Except where the parties consent to waive a resolution meeting, the failure of a party to participate in a resolution meeting will delay due process until the meeting is held.”  (38)

RESPONSE:  The Department does not agree.  While insertion of this sentence could assist in ensuring that all parties attend a resolution meeting, it could also have the unintended result of a student remaining in a placement pursuant to the stay put requirements without the possibility of obtaining a resolution of the dispute over whether the placement is appropriate for the student.  The current language in N.J.A.C. 6A:14-2.7(h)7 is the appropriate means to address situations when a party fails to attend a resolution meeting.  

94. COMMENT:  Some commenters request insertion of language into proposed N.J.A.C. 6A:14-2.7(h)7 providing that, if a school district fails to schedule a resolution meeting by day 15, the school district must be considered to have waived the resolution meeting and the matter will then be transmitted for a due process hearing at that time.  One commenter notes that pursuant to N.J.A.C. 6A:14-2.7(h)9, parties may waive a resolution meeting and proceed directly to hearing, but that under N.J.A.C. 6A:14-2.7(h)10, parties must wait until day 30 for transmittal of a hearing request after they notify the Office of Special Education Programs that the resolution efforts were unsuccessful, and ask that the rule be amended to allow transmittal upon such notification.  (6, 8, 17, 21, 22, 25, 26, 199, 202)

RESPONSE:  The Department disagrees.  IDEA 2004 does not allow due process hearings to begin prior to day 30 unless the parties waive the resolution process pursuant to N.J.A.C. 6A:14-2.7(h)9.  Additionally, IDEA 2004 does not allow for transmittal prior to the expiration of 30 days in other instances, such as when parties hold a resolution meeting prior to day 30 and fail to resolve the matter.  Therefore, unless the parties waive the resolution process, due process cases will not be transmitted until after the 30 day resolution period.

95. COMMENT:  The commenter asks whether proposed N.J.A.C. 6A:14-2.7(h)7 requires that a separate due process hearing be requested to address issues concerning scheduling and conducting a resolution meeting.  (8)

RESPONSE:  The proposed regulation requires that issues concerning scheduling and conducting a resolution meeting be raised in the hearing with respect to the due process request that resulted in the resolution meeting, not in a separate hearing request for a due process hearing.  

96. COMMENT:  The commenter states the language of proposed  N.J.A.C. 6A:14-2.7(k) adopts a “no harm, no foul” rule as a standard for decisions in due process hearings and provides no incentive for school districts to comply with special education laws.  The commenter wants inclusion in the rule of a presumption that a student was denied FAPE if procedural violations occurred.  (180)
RESPONSE:  The Department does not agree.  The language in this proposed regulation is the language of IDEA 2004 and must be retained as written to accord the regulations with this requirement of IDEA 2004.

97. COMMENT:  One commenter questioned why the proposed time period in N.J.A.C. 6A:14-2.7(o)2ii was amended to 20 school days from 10 calendar days to conduct an expedited due process hearing.  Two other commenters request that the proposed time period in N.J.A.C. 6A:14-2.7(o)2iii be amended to 7 school days to schedule the resolution session, and 15 school days to complete the resolution activities.    (2, 11, 200)

RESPONSE:  The provisions of this regulation are required by IDEA 2004, and may provide for a more expeditious hearing, as the former regulations called for completion of an expedited due process hearing within 45 calendar days.  The proposed regulations implement the requirements of IDEA 2004 and require that the hearing be held within 20 school days and a decision be issued within 10 school days of the completion of the hearing.  This should result in completion of these cases within approximately 40 calendar days on average, which is a shorter time period than the former requirement.  

98. COMMENT:  The commenters disagree with the proposed provisions of N.J.A.C. 6A:14-2.7(r), which limit the instances when a request for emergent relief may be sought to four delineated situations.  One commenter states that the requirement in the regulations that irreparable harm be demonstrated to receive an award of emergent relief provides needed assurance that such awards are appropriate.  All commenters assert that other instances could arise when requests for emergent relief are appropriate, such as when a student desires to attend a school field trip but the school district declines to send a nurse to provide the student necessary medication.  One commenter also argues that IDEA 2004 does not limit the circumstances for which emergent relief may be sought.  (5, 6, 8)    

RESPONSE:  The Department does not agree.  Emergent relief is a request for a temporary order pending the outcome of a due process hearing and the issuance of a final decision.  Over time, requests for emergent relief have been filed for non-emergent reasons in an attempt by parties to get before a judge more expeditiously.  Applicable New Jersey case law, and the Department’s regulations, require that a party seeking emergent relief demonstrate a likelihood of success on the merits of the claim, that irreparable harm will ensue if the quested relief is not granted, that the legal right’s underlying the party’s claim are settled, and that when the equities and interests of the parties are balanced, the party requesting relief will suffer greater harm if relief is not granted than the other party will suffer if relief is granted.  In addition, because emergent relief is not required by IDEA 2004 and is exclusively a State provision, the Department may fashion the regulation as it deems appropriate.  In this instance, the Department has determined that the four delineated areas are the only bases for which emergency relief may be sought.  

99. COMMENT:  The commenter requests that N.J.A.C. 6A:14-2.7(t) be amended to clarify that enforcement of a decision in a due process hearing may be sought either in court or through the Department.  (8)
RESPONSE:  The Department agrees and will amend the regulation to insert a new first sentence as follows:  

([n]t) If either party fails to comply with any provision of a final decision in a due process hearing, either party may seek enforcement of the decision in a court of appropriate jurisdiction.  If the public agency responsible for implementing the IEP fails to implement a hearing decision of the Office of Administrative Law with respect to the student’s program or services, a request for enforcement may be made by the parent or the parent’s attorney on behalf of the student. The request shall be made in writing to the State Director of the Office of Special Education Programs, Department of Education no later than the 90th calendar day from the date that the action directed in the hearing decision that is the subject of the enforcement request was required to have occurred.  The request shall include a copy of the decision issued by the Office of Administrative Law.  If there are multiple requirements or directives in the hearing decision, the 90 day time frame to seek enforcement shall be measured separately for each requirement or directive, based on the date by which each is required in the hearing decision to occur. Upon receipt of this request, the [Office of Special Education Programs shall] district board of education shall have an opportunity to respond to the request for enforcement and, if appropriate, seek to resolve the request with the parent.  The Office of Special Education Programs shall determine the implementation of the decision. If it is determined that the district has failed to implement the decision or part of the decision, the Office of Special Education Programs shall order the district to implement the decision or part of the decision, as appropriate.  If any part of the decision is modified by subsequent agreement of the parties, enforcement may not be sought with respect to that part of the decision.
100. COMMENT:  The commenter states that the provisions of proposed N.J.A.C. 6A:14-2.7(w) are unnecessary, as all issues concerning section 504 of the Rehabilitation Act of 1973 should be kept out of the special education regulations.  (45)
RESPONSE:  The Department does not agree.  The Department provides mediation and due process with respect to disputes concerning Section 504 pursuant to a Memorandum of Understanding with the United States Department of Education.  As such, the regulations must reflect that certain procedures derived from IDEA 2004 for special education disputes are not applicable to disputes arising under Section 504.   

101. COMMENT:  The commenter states removals should constitute a change in placement only when they are for more than 10 school days.  The commenter suggests amending N.J.A.C. 6A:14-2.8(a) as follows:  “…for [up to 10] 10 or fewer consecutive, or cumulative school days constituting a pattern, in a school year.”  Commenter states this will clarify that removals constitute a change in placement only if they are for greater than ten days and that cumulative days only constitute a change in placement if there is a pattern.  (38)
RESPONSE:  The Department does not agree that the regulation requires clarification. Proposed N.J.A.C. 6A:14-2.8(c) already provides the clarification sought by commenter and there is no need to implement the suggested amendments.

102. COMMENT:  Some commenters support the proposed addition of N.J.A.C. 6A:14-2.8(a)1, which prohibits the suspension or expulsion of preschool age children.  Another commenter supports the proposed addition of N.J.A.C. 6A:14-2.8(a)1, which prohibits the suspension or expulsion of preschool age children, but requests that the preclusion be extended to elementary school children.    (5, 23, 230)
RESPONSE:  The Department acknowledges commenters’ support for the proposed regulations.  However, the Department does not agree that this provision should be extended beyond preschool age children.  The regulations set forth in N.J.A.C. 6A:16-7, Programs To Support Student Development, address student conduct for all students, including students with disabilities at the elementary level.  These requirements promote positive student development and establish and support behavioral, academic and attendance expectations.  Additionally, IDEA 2004 provides many protections to students with disabilities and their families regarding disciplinary actions, including the use of functional behavioral assessments and the development of behavior intervention plans that are intended to prevent behaviors that could lead to disciplinary action. 
103. COMMENT:  The commenter suggests that the Department cross reference N.J.A.C. 6A:16-7 in N.J.A.C. 6A:14-2.8(a)2 because that regulation requires that services be provided within five days of a suspension.  (5)
RESPONSE:  The Department does not agree that a cross reference is necessary.  The current wording incorporates all regulatory provisions that address provision of services to students who have been disciplined, and it should not be limited only to a reference to N.J.A.C. 6A:16-7. 

104. COMMENT:  The commenter suggests amending proposed N.J.A.C. 6A:14-2.8(a)2i as follows: “If services are provided to general education students for removal of [less than 10] 10 or fewer days duration, students with disabilities shall be provided services in the same manner as students without disabilities during such periods for removal of [less than 10] 10 or fewer days.”  (38)
RESPONSE:  The Department agrees and will amend the regulation at proposal level as follows:

i.  If services are provided to general education students for removals of [less than] 10 or fewer days duration, students with disabilities shall be provided services in the same manner as students without disabilities during such time periods for removals of [less than] 10 or fewer days.

105. COMMENT:  One commenter suggests amending proposed N.J.A.C. 6A:14-2.8(b) to change “board of education” to “board of education school district personnel.”  Another commenter supports the addition of a requirement at N.J.A.C. 6A:14-2.8(b) that permits school districts, on a case-by-case basis, to consider any unique circumstances when determining whether or not to impose a disciplinary sanction or to order a change of placement for a student with a disability who violates a school code of conduct. Some commenters request adding the word “mitigating” before the word “circumstances” in the proposed regulation.   The commenters believe the addition of this term will support students’ education and receipt of services.  One commenter requests adding clarification that the rule may not be utilized to impose more harsh discipline on a student with a disability than a general education student would receive.  Another commenter requests adding language providing that a school district “may consider unique circumstances to decline to discipline students whether or not the student’s conduct is a result of the student’s disabling conditions.”  Commenter states this language is necessary because in some circumstances a student may be moved to an interim alternative educational setting (IAES) without the need to conduct a manifestation determination and thus, the school district would not know whether the behavior was or was not a result of the student’s behavior.    (4, 6, 8, 25, 31, 43)
RESPONSE:  The Department acknowledges commenter’s support for the proposed regulations. The Department does not agree that the term “mitigating” should be added to the regulation, or that the proposed regulation requires clarification, as the current wording of the regulation conforms to the wording of IDEA 2004 at 20 U.S.C. §1415(k)(1)(A).  In addition, the regulation is not limited to consideration of disabling conditions as one commenter presumes.  The regulation as written affords students additional protection by allowing school districts to consider circumstances, such as the student’s disabling condition(s), behavioral issues and other relevant information about the student when determining whether to discipline students with disabilities, including when considering whether to discipline a student for offenses involving drugs, weapons and serious bodily injury.    Finally, the Department agrees that the regulation should be clarified to add school district personnel in place of the district board of education and will amend it as follows:

(b)  [A district board of education] School district personnel may, on a case-by-case basis, consider any unique circumstances when determining whether or not to impose a disciplinary sanction or order a change of placement for a student with a disability who violates a school code of conduct. (See Appendix A.)

106. COMMENT:  The commenters oppose the adoption by reference in N.J.A.C. 6A:14-2.8 of the provisions in IDEA 2004 providing for removals to an IAES for special circumstances (drugs, weapons and serious bodily injury) and dangerousness for 45 school days, rather than the 45 calendar days in the previous codification of IDEA.  Commenters request that the Department revise its proposed regulations to call for such removals for 45 calendar days rather than school days, as the commenters believe the time period in IDEA 2004 is not mandatory and may be altered in New Jersey’s regulations.  (4, 8, 9, 15, 17-19, 21, 22, 25, 26, 29, 31, 46-169, 182, 183, 192, 193, 200)
RESPONSE:  The Department agrees and will amend N.J.A.C. 6A:14-2.8 and proposed N.J.A.C. 6A:14-2.7(n), which also references the 45 day time period, as follows:


N.J.A.C. 6A:14-2.7(n)

([h]n) To remove a student with a disability when school personnel maintain that it is dangerous for the student to be in the current placement and the parent and district cannot agree to an appropriate placement, the district board of education shall request an expedited hearing. The administrative law judge may order a change in the placement of the student with a disability to an appropriate interim alternative placement for not more than 45 [school] calendar days according to [34 C.F.R. § 300.521(a) through (e)] 20 U.S.C. §1415(k) and its implementing regulations;


N.J.A.C. 6A:14-2.8(d) and (f)

[(c)] (d)  Disciplinary action initiated by a district board of education which involves removal to an interim alternative educational setting, suspension for more than 10 school days in a school year or expulsion of a student with a disability shall be in accordance with 20 U.S.C. § 1415(k), as amended and supplemented. (See chapter [Appendixes] Appendix A [and D].)  However, the period of removal to an interim alternative educational setting of a student with a disability in accordance with 20 U.S.C. § 1415(k) shall be for a period of no more than 45 calendar days.
([e]f) In the case of a removal for drug or weapons offenses, or because the student caused a serious bodily injury under [34 C.F.R. § 300.520(a)(2)] 20 U.S.C. §1415(k) and its implementing regulations, or a removal by an administrative law judge for dangerousness consistent with [34 C.F.R. § 300.521] 20 U.S.C. §1415(k) and its implementing regulations, the district board of education shall provide services to the student with a disability consistent with [34 C.F.R. § 300.522] 20 U.S.C. §1415(k) and its implementing regulations, incorporated herein by reference.  However, the period of removal to an interim alternative educational setting of a student with a disability in accordance with 20 U.S.C. § 1415(k) shall be for a period of no more than 45 calendar days.
107. COMMENT:  The commenters urge, in addition to retaining 45 calendar days in N.J.A.C. 6A:14-2.8 and N.J.A.C. 6A:14-2.7(n) for removals to an IAES for special circumstances (drugs, weapons and serious bodily injury) and dangerousness, that the Department mandate that an IAES not include home instruction and be limited to full day programs that fulfill all requirements of students’ IEPs.  Some commenters also request that the regulations be amended to mandate that districts implement positive behavioral supports, whole school reform and teacher training and support to minimize challenging or dangerous behavior, consistent with current research and best practices. (6, 15, 17, 19, 21, 25, 26, 31, 183)

RESPONSE:  The Department agrees with the commenters that the 45 calendar days should be retained.  However, the Department does not agree with the remaining comments.  Home instruction may be an appropriate placement option in N.J.A.C. 6A:14-4.8 and thus, may be utilized as an IAES in accordance with the requirements of that regulation.  The requests that the Department implement whole school reform and teacher training are not appropriate for inclusion in this Chapter of the regulations, as they pertain to operation of school districts and teacher licensing and training requirements.  Finally, as to the request to implement positive behavioral supports, requirements for functional behavioral assessments and behavior intervention plans are already included in the regulations by incorporating the requirements of 20 U.S.C. §1415(k) in N.J.A.C. 6A:14-2.8.  

108. COMMENT:  The commenters oppose the change in 20 U.S.C. § 1415(k)(4), incorporated by reference into N.J.A.C. 6A:14-2.8, to the “stay put” provisions for students with disabilities who appeal placement or manifestation determinations.  IDEA 2004 provides that the student shall remain in the IAES pending the decision in the due process hearing or until the expiration of the time period of the student’s removal, whichever occurs first.  Commenters seek amendment of N.J.A.C. 6A:14-2.8 to provide that students shall return to their prior placement after expiration of the time for placement in the IAES, rather than remaining in the IAES while the due process hearing contesting the disciplinary action is still pending. (9, 13, 16 -18, 21, 22, 25-26, 29, 46-169, 182, 192, 193, 227, 239)

RESPONSE:  The Department does not agree.  The provisions of IDEA 2004 with respect to the “stay put” provide an appropriate setting while a due process hearing is pending.  In addition, a parent may seek emergent relief to challenge the IAES if they believe that setting is not appropriate and may cause the student irreparable harm.  Also, the short time period to complete an expedited due process hearing challenging disciplinary action should result in most decisions being rendered prior to the expiration of the 45 days the student is in the IAES.   

109. COMMENT:  The commenters oppose the new definition of “manifestation” in IDEA 2004, which provides that a student’s conduct is a manifestation of his or her disability if the conduct was caused by, or had a direct and substantial relationship to, the child’s disability or, if the conduct in question was the direct result of the local educational agency’s failure to implement the IEP.   Commenters request that the Department adopt the former definition of a “manifestation” in the previous version of IDEA.  (6, 16, 29, 33, 46-169, 192, 193)

RESPONSE:  The Department does not agree.  The definition of “manifestation” in IDEA 2004 requires that a student’s disability be a direct cause of conduct in order for such conduct to constitute a manifestation of the student’s disability, and will be followed in New Jersey.  Also, with the addition of the broad “unique circumstances” provision in N.J.A.C. 6A:14-2.8(b), students with disabilities are afforded necessary protection when their disability is a factor in conduct that violates a school district code of conduct.   

110. COMMENT:  The commenter contends that the Department should not have adopted the new provision in 20 U.S.C. § 1415(k)(1)(G)(iii) that allows school districts to remove students with disabilities for 45 days if they inflict serious bodily injury upon another person while at school, on school premises, or at a school function under the jurisdiction of a State or local education agency in N.J.A.C. 6A:14-2.8(f).  (6)

RESPONSE:  The Department does not agree.  This provision was included in IDEA 2004 to protect students and school district personnel in circumstances where students commit a violent act, as well as drug and weapons offenses.  Because the Department is retaining the 45 calendar day period for these removals, such removals will be for a reasonable period of time to allow school district personnel to determine an appropriate placement for students committing these offenses and to implement appropriate behavioral interventions.  

111. COMMENT:  The commenters suggest requiring that school districts conduct a functional behavioral assessment of students prior to disciplining students. (71, 96, 239)
RESPONSE:  The Department does not agree.  The current and proposed special education regulations provide for students with disabilities to have a functional behavioral assessment as a component of the initial evaluation or as a part of a reevaluation that is initiated by either the parent or the school district.  Consequently, if a student with disabilities demonstrates behavior problems a functional behavioral assessment can be conducted proactively in order to address the behavioral issues and potentially prevent behavior that may result in disciplinary action.

112. COMMENT:  The commenter states that the insertion of a proposed requirement in N.J.A.C. 6A:14-2.10 providing that the requirements of N.J.A.C. 6A:14-6.5(b)1 through 6.5(b)8 must be met in order for a parent to seek reimbursement for a unilateral placement is contrary to Federal law and defeats the purpose for which the regulation was adopted.  Commenter argues that the regulation was intended to allow parents who were compelled to place their child because they were not receiving a free, appropriate public education, cannot be required to select a placement meeting the conditions of N.J.A.C. 6A:14-6.5(b)1 through 6.5(b)8.  Commenter states that, in accordance with Federal and state law, the appropriateness of the placement must be assessed by an administrative law judge in a due process hearing, and this determination of appropriateness affords all the protection required by Federal and state law.  Imposing the strict criteria of N.J.A.C. 6A:14-6.5(b)1 through 6.5(b)8 is a difficult or impossible standard and would violate applicable law and defeat the purpose of the regulation.  Another commenter states that, in order to implement the provision in N.J.A.C. 6A:14-2.10 providing that the requirements on N.J.A.C. 6A:14-6.5(b)1 through 6.5(b)8 must be met in order for a parent to seek reimbursement for a unilateral placement, N.J.A.C. 6A:14-6.5(b)2 must be amended to provide that “a suitable special education program . . . cannot be or was not provided.”    (6, 223)
RESPONSE:  The Department agrees that the proposed requirement to meet the conditions in N.J.A.C. 6A:14-6.5(b)1 through 6.5(b)8 should be removed from the regulation, as imposition of these standards is unnecessary and could limit parent’s right to seek reimbursement for unilateral placements.  Because parents still must demonstrate the appropriateness of the placement they made and inappropriateness of the school district’s program/placement, the necessary assurance that an appropriate education was provided to the student is in place, and a judge could properly order reimbursement for such placements.  The regulation will be amended as follows:

. . . A parental placement may be found to be appropriate by a court of competent jurisdiction or an administrative law judge according to [the requirements of] N.J.A.C. 6A:14-6.5 for placements in unapproved schools, even if it does not meet the standards that apply to the education provided by the district board of education. 

[1. Every requirement of N.J.A.C. 6A:14-6.5(b)1 through (b)8 shall be satisfied in order for a parent to seek reimbursement for the cost of a placement made pursuant to this subsection.]
113. COMMENT:  The commenter suggests amending N.J.A.C. 6A:14-2.10(d) to provide that the conditions in N.J.A.C. 6A:14-2.10(d)1 and 2, which allow a parent to seek reimbursement for a unilateral placement even if notice was not provided to the school district if the parent is illiterate or to do so would harm the student, are discretionary on the part of the judge.  The commenter states that the suggested amendment would conform the proposed regulation to Federal law.  (38)
RESPONSE:  The Department agrees that the regulation should be clarified and will amend it as follows:

(d) The cost of the reimbursement for enrollment in a nonpublic school [may] shall not be reduced or denied if the parents failed to provide the required notice described in (c)1 and 2 above if the conditions in subparts three and four below are met, and, at the discretion of a court or an administrative law judge, may not be reduced if the conditions in subparts one and two below are found to exist:


1. The parent is illiterate and cannot write in English;


2. Compliance with the notice requirement in (c)1 and 2 above would likely result in physical or serious emotional harm to the student;


3. The school prevented the parent from providing such notice; or


4. The parent had not received written notice according to N.J.A.C. 6A:14-2.3(e) and (f) of the notice requirement that is specified in (c)1 and 2 above.

Subchapter 3

114. COMMENT:  Commenter suggests adding a provision to N.J.A.C. 6A:14-3.1(b) providing that contracted staff are included among those considered to be school district staff to align the regulation with N.J.A.C. 6A:14-5.1(a) and N.J.S.A. 18A:46-19.7.  (44)
RESPONSE:  The Department does not agree that a change should be made at this time.  

115. COMMENT:  The commenter asks whether proposed N.J.A.C. 6A:14-3.1(b)1 precludes school psychologists from performing psychological and academic testing, and notes that if psychologists cannot perform academic testing, this provision and the shortage of learning disabilities teaching consultants (LDTC) could cause school districts problems.  Another commenter asks whether N.J.A.C. 6A:14-3.1(b)1 precludes an LDTC from assessing ability as currently is permitted, and whether school psychologists may continue to assess achievement levels.  (2, 42)
RESPONSE:  N.J.A.C. 6A:14-3.1(b)1 requires that child study team members perform only those functions that are within the scope of their professional license and certification issued by the Department.  There are additional provisions under N.J.A.C. 6A:14-2.5, Protection in Evaluation Procedures,that limit the scope and further define which child study team member can administer a standardized test.  Under this requirement standardized tests must be administered by certified personnel trained in conformance with the instructions provided by their producer. Both of these requirements need to be considered when the team is planning the type of assessments needed and the team member that will conduct the assessment.

116. COMMENT:  The commenters consider the proposed amendments in N.J.A.C. 6A:14-3.1(d)3 and 6, which permit child study team members to consult with school district staff and parents, provide training to school district staff, to design and implement techniques addressing academic and behavioral difficulties, and to participate on Intervention and Referral Services teams, to be positive changes to the regulations.  (205, 206)
RESPONSE:  The Department acknowledges commenters’ support for the proposed regulations.

117. COMMENT:
The commenters state that the Department should encourage the use of early intervening services (EIS) and that speech-language specialists should play a key role in EIS.  The collaboration of speech-language specialists with teachers in the general education classroom would decrease unnecessary special education referrals.    (238, 320-462)
RESPONSE:
The Department agrees with the comment.  The proposed regulations at N.J.A.C. 6A:14-3.1(d)5 and 6 permit speech-language specialists to provide preventive and support services to nondisabled students and to participate on Intervention and Referral Services teams.    
118. COMMENT:  The commenters believe the proposed addition of teachers of a special class program as a case manager in N.J.A.C. 6A:14-3.2(a) should be eliminated from the proposed regulations.  Many commenters believe this provision will effectively eliminate school social workers, or severely curtail the need for school social workers if this responsibility is taken away from the school social worker, whom the commenters believe most often serve as the case manager for students.  Some commenters believe the provision could cause teachers a conflict of interest, in that parents may be reluctant to discuss issues with the teacher/case manager involving provision of instruction or other classroom centered issues for fear of alienating their child’s teacher.  Some commenters do not believe teachers are suited for the case management role because of the amount of time required to perform the duties, and that these duties will take teachers away from their primary responsibility, providing specialized instruction to students with disabilities.  Others do not believe teachers have the necessary knowledge of available programs to serve as the case manager.  Other commenters believe assigning teachers case management duties could cause contractual issues for school districts should they assign these duties to teachers. (1, 3, 4, 9, 10, 13, 15, 17, 18, 21, 22, 25-27, 36, 39-41, 43, 44, 170-173, 179, 194, 196, 206, 214, 220, 225, 231, 232, 238, 242, 243-462)
RESPONSE:  The Department agrees that this provision should be eliminated from the proposed regulations.  The Department will amend the regulation as follows:  

(a) A case manager shall be assigned to a student when it is determined that an initial evaluation shall be conducted. Child study team members[, teachers of a special class program] or speech-language specialists when they act as members of the child study team shall be designated and serve as the case manager for each student with a disability.

119. COMMENT:  The Commenters support the proposed amendment to N.J.A.C. 6A:14-3.2(a) permitting teachers of a special class program to serve as a case manager. (216, 240)
RESPONSE:   The Department acknowledges commenters’ support for the proposed regulations.  However, as set forth in the response to comment #118, this provision is being eliminated from the regulations at proposal level.

120. COMMENT:  The Commenter proposes inserting a case load limit for case managers in to N.J.A.C. 6A:14-3.2(a). (218)
RESPONSE:  The Department does not agree. The Department believes it is best to allow school districts to determine the appropriate case load for their case managers. 

121. COMMENT:
The commenters state that the term “case management time” in N.J.A.C. 6A:14-3.2(c) should be revised to include all other CST workload responsibilities in which the speech-language specialist is required to take part, including evaluation, observation, interviewing, consultation and conferencing.  (238, 320-462)
RESPONSE:
The Department disagrees.  The role of the case manager is clearly delineated to include IEP development, monitoring and evaluation of the effectiveness of the IEP, facilitation of communication between home and school and the coordination of the annual review and reevaluation process.  

122. COMMENT: The commenters oppose the proposed provision in N.J.A.C. 6A:14-3.2(c)3 requiring that case managers have an apportioned amount of time specified by the district board of education in which to perform case management duties.  Commenters believe the time to perform case management duties varies throughout the day, week, month and school year, and that it is not possible or practical to specify an amount of time to be allocated to case management throughout the school year.  Commenters believe leaving the current requirement that case managers have an apportioned amount of time for case management accomplished the goal of the regulation, and the additional language should be removed form the proposed regulation.  Other commenters asked what “specified by the district board of education” means in N.J.A.C. 6A:14-3.2(c)3, and one commenter asks whether it means daily, weekly or monthly case management, and which duties of a child study team member are considered case management only.  Finally, one commenter supports the addition of a requirement in N.J.A.C. 6A:14-3.2(c)3 that school district boards of education specify the amount of time case managers  apportion to case management.    (1, 2, 11, 36, 42, 171-173, 179, 191, 242)
RESPONSE:  The Department agrees that specifying the amount of time for case management could prove to be impractical and ineffective considering that the amount of time for case management duties can vary throughout the year based on the type of functions that must be performed and the needs of the individual students for which the person is serving as case manager.  The Department will amend the regulation at proposal level as follows: 
(c) The case manager shall:


1. Be knowledgeable about the student's educational needs and program;


2. Be knowledgeable about special education procedures and procedural safeguards;


3. Have an apportioned amount of time for case management responsibilities [specified by the district board of education]; and


4. Be responsible for transition planning.

123. COMMENT:  The commenter states the proposed provisions of N.J.A.C. 6A:14-3.3 calling for interventions, as appropriate, prior to referral for evaluation for eligibility for special education and related services should be deleted and “placed in code governing general education.”  (39)
RESPONSE:  The Department does not agree.  Although interventions prior to referral are activities that occur in general education, they are undertaken when a student is experiencing educational difficulties to the extent that a disability is suspected.  Therefore, these activities are properly governed by special education rules. 

124. COMMENT:  The commenter states the proposed child-find detail in N.J.A.C. 6A:14-3.3(a)2 is excellent.  (40)

RESPONSE:  The Department acknowledges commenter’s support for the proposed regulations.

125. COMMENT:  One commenter supports the proposed addition in N.J.A.C. 6A:14-3.3(a)3i of a provision calling for utilization of strategies identified through the intervention and referral services (I&RS) process as a referral procedure.  Another commenter supports the addition in N.J.A.C. 6A:14-3.3(a)3i of a provision calling for utilization of strategies identified through the I&RS process as a referral procedure, but is concerned I&RS will be viewed as no longer a general education initiative.  The commenter recommends utilizing the child study team as ad hoc consultants on I&RS teams.    (206, 216)
RESPONSE:  The proposed code stipulates that child study team members may participate on Intervention and Referral Services teams.  The regulation is sufficiently flexible to allow each school district, dependent on the structure and composition of their I&RS teams, to determine the conditions under which it will allow for the participation of child study team members.  The intent of the regulation is for child study team members to utilize their expertise with general education personnel and families in order to prevent student learning and behavioral difficulties and/or reduce the need for referral for special education services.
126. COMMENT:  The commenter suggests that the Department clarify in N.J.A.C. 6A:14-3.3(a)3ii that “referral” means “referral for evaluation of eligibility for special education and related services.”  (6)
RESPONSE:  The Department does not agree.  “Referral” is defined in N.J.A.C. 6A:14-1.3 as the written request for an initial evaluation to determine whether a student is eligible for services under this chapter, and does not require further clarification in N.J.A.C. 6A:14-3.3(a)3ii.

127. COMMENT:  The commenter opposes the proposed elimination in N.J.A.C. 6A:14-3.3(b), (c), and (d) of the provisions permitting direct referral of students for an evaluation without the need for interventions “where a student’s educational problem(s) is such that direct referral to the child study team is required, …” and when a parent requests a special education evaluation.  Commenter states these provisions are safeguards against delays in serving children with disabilities who urgently require special education services.  The commenter asserts that it has seen “massive delays” in evaluating students even with those provisions in place. (6)

RESPONSE:  The provisions sought by commenter are located in N.J.A.C. 6A:14-3.3(a)3ii and 6A:14-3.3(d), which permit direct referrals by school district personnel and parents.  Therefore, further amendment of the regulation is unnecessary. 

128. COMMENT:  One commenter supports the provisions of proposed N.J.A.C. 6A:14-3.3(b), which call for interventions in the general education setting and utilization of the procedures in N.J.A.C. 6A:10A-3.1 in Abbott school districts for students who have reading as their primary area of difficulty.  The commenter also supports inclusion of a provision requiring data collection in N.J.A.C. 6A:14-3.3(c) as it will better assure the effectiveness of the interventions utilized while minimizing costly and unnecessary referrals for evaluation for eligibility for special education and related services.  Finally, another commenter supports the new language in N.J.A.C. 6A:14-3.3(c) clarifying that the team may determine at the planning meeting that an evaluation is not warranted and, if so, determine other appropriate action.   (2, 206)
RESPONSE:  The Department acknowledges commenters’ support for the proposed regulations.

129. COMMENT:  The commenter requests inclusion of a time limit in N.J.A.C. 6A:14-3.3(c) in which a school district must determine whether a child’s response to intervention efforts indicates a suspected disability, as efforts to utilize interventions can presently go on for an indefinite period of time. (223)
RESPONSE:  The Department does not agree that a time period for attempting interventions should be included in the regulations.  Student’s needs and response to interventions differ, and it would not be appropriate to place a limit on the use of interventions that are making progress.  Because the regulations permit direct referral for evaluation by school district staff and parents, parents can initiate the evaluation process if they no longer wish to continue interventions. 

130. COMMENT:  The commenter states that the regulations at N.J.A.C. 6A:14-3.3 fail to “address IDEA’s mandates for interventions because of disproportionality data on race and classifications.”  (206)
RESPONSE:  The Department does not agree.  The regulations properly implement the requirements of IDEA 2004.  Procedures to identify and, if identified, to address and reduce disporportionality are not appropriately included in regulations.  Such procedures are more appropriate as Department initiatives and guidance, and are not required to be delineated in regulations. 
131. COMMENT:  The commenter suggests that N.J.A.C. 6A:14-3.3(e) be amended to provide that a written notice with respect to a request for evaluation must be sent to the parent within 10 days of making the determination as set forth in N.J.A.C. 6A:14-2.3(h)1. (8)
RESPONSE:  The Department does not agree.  The timeframes for provision of written notice are set forth in N.J.A.C. 6A:14-2.3 and need not be repeated in these regulations.  

132. COMMENT:  The commenter supports the proposed addition of a provision in N.J.A.C. 6A:14-3.3(e)1iii requiring provision of information at the transition planning conference to the parents of children in early intervention programs on available programs in the school district. (205)   

RESPONSE:  The Department acknowledges commenter’s support for the proposed regulations.

133. COMMENT:  Some commenters state that the documentation required in N.J.A.C. 6A:14-3.3(e)1iv is redundant and constitutes unnecessary paperwork, as a parent may invite whomever he or she chooses to a meeting.  Another commenter states that N.J.A.C. 6A:14-3.3(e)1iv must be amended to provide that the Part C service coordinator shall be invited to the initial IEP meeting, and to require that the school district representative at the transition planning meeting provide a form for the parent to decline the mandated attendance of the Part C service coordinator at the initial IEP meeting.     (8, 40, 45)
RESPONSE:  The Department does not agree.  IDEA 2004 requires that the Part C Service Coordinator be invited to the initial IEP meeting if the parent requests that the person be invited.  This regulation appropriately implements this requirement without placing an undue burden on school districts and will assist in ensuring that parents are aware that they may invite this person to the initial IEP meeting.

134. COMMENT:  The commenters support the proposed language in N.J.A.C. 6A:14-3.3(e)3i providing that, if a speech assessment is conducted, it may be utilized as one of the two required assessments in N.J.A.C. 6A:14-3.4(d).  (2, 42)
RESPONSE:  The Department acknowledges commenters’ support for the proposed regulations.

135. COMMENT:  One commenter expressed a general agreement with the proposed provisions of N.J.A.C. 6A:14-3.4, as they will address the very real issues school districts face in the evaluation process.  Another commenter expressed a general agreement with inclusion of provisions in N.J.A.C. 6A:14-3.4 emphasizing the importance of assessing a student’s functional needs and developing functional skills goals throughout the regulations.  (9), (42)
RESPONSE:  The Department acknowledges commenters’ support for the proposed regulations.

136. COMMENT:  The commenter requests that a code clarification issued by the Department on May 17, 2003 be integrated into N.J.A.C. 6A:14-3.4 and that the procedures therein concerning additional information that is uncovered during an evaluation suggesting that certain assessments that will be performed are no longer necessary be included in the proposed regulations.  (206)
RESPONSE:  The Department does not agree that components of the code clarification need be included in the proposed regulations, as the code clarification is the appropriate means to set forth an explanation of the existing regulations and the necessary steps to follow when additional assessments are determined necessary after an evaluation or reevaluation has begun. 

137. COMMENT:  Some commenters note that N.J.A.C. 6A:14-3.4(a)2ii and iii fail to include review of a child’s functional abilities and needs, which is required by IDEA 2004.  Another commenter states N.J.A.C. 6A:14-3.4(a)2ii and iii should be amended to include the requirements for academic, developmental and behavioral needs in (a)2ii, and elimination of the requirements for academic, developmental and behavioral needs in (a)2iii.     (8, 205, 223)
RESPONSE:  The Department agrees that the regulation should be amended as suggested.  The regulation will be amended as follows:

2. On the basis of the review in (a)1 above identify what additional data, if any are needed to determine:


i. Whether the student has a disability under this chapter;


ii. The present levels of [performance] academic and functional achievement and related developmental needs, and educational needs of the student;


iii. Whether the student needs special education and related services[, and the academic, developmental and behavioral needs of the student]; and

138. COMMENT:  The commenter states N.J.A.C. 6A:14-3.4(a)2ii and iii should be amended to require collection of information about a student that will enable the child to be involved in and progress in the general education curriculum, which the commenter states is required by IDEA 2004.  (205)
RESPONSE:  The Department does not agree that such a provision with respect to progressing in the general education curriculum need be added to the regulation.  The information commenter is addressing is encompassed in the broad categories of academic, functional and developmental needs for which N.J.A.C. 6A:14-3.4(a)2ii requires collection of data.  The detail as to the use of the data is provided in N.J.A.C. 6A:14-3.7, which governs development of students’ IEPs.  

139. COMMENT:  The commenter appreciates the proposed language in N.J.A.C. 6A:14-3.4(c) providing that a school district may file for a due process hearing if a parent refuses consent for an initial evaluation, but that it is not required to do so and shall not be determined to have denied the student a free, appropriate public education or failed in its child-find obligation if the parent refuses consent to evaluate the student.   (40)
RESPONSE:  The Department acknowledges commenter’s support for the proposed regulations.  However, the Department’s review of IDEA 2004 necessitates amendment of this regulation.  While Federal law clearly sets forth that a school district may not seek a due process hearing if the parent refuses to consent for implementation of the initial IEP, and that the school district may not be considered to have denied the student a free, appropriate public education (FAPE) or failed in its child-find obligation if the parent refuses consent to implement the initial IEP, it is silent with respect to evaluation.  Therefore, although IDEA 2004 does not require that a school district file for a due process hearing if a parent refuses to consent to an evaluation, it does not address the affect on the school district’s FAPE and child-find obligations if this occurs.  Therefore, the regulation will be amended at proposal level as follows:

(c)  If the parent refuses to provide consent to conduct the initial evaluation, the district may file for a due process hearing pursuant to section 2.7 to compel consent to evaluate.  [However, a district board of education shall not be considered to have denied a student whose parent refuses to provide consent for an initial evaluation a free, appropriate public education, nor shall the district board of education be determined in violation of its child-find obligation solely because it did not evaluate or provide special education and related services to a student whose parents refused to provide consent for an initial evaluation.]
140. COMMENT:  One commenter likes the proposed language in N.J.A.C. 6A:14-3.4(d).  Another commenter seeks insertion of specific examples of the types of activities that constitute screening to determine appropriate instructional strategies, as compared to what constitutes an evaluation in N.J.A.C. 6A:14-3.4(d).  Finally, one commenter asks who “other specialists” are in N.J.A.C. 6A:14-3.4(d).  (2, 8, 40)

RESPONSE:  The Department acknowledges commenters’ support for the proposed regulations.  The Department does not agree that examples are required in this regulation.  The language of the regulation is the exact language of IDEA 2004, and it appropriately connotes that teachers and specialists, in order to perform their duties may, as they do with all students, screen the student to assess how best to instruct him or her.  Evaluation occurs when a team of professionals and the parent determine a set of assessments to administer to evaluate a student’s academic, developmental, functional and behavioral needs to determine whether the student is initially eligible or continues to be eligible for special education and related services.  If the Federal IDEA 2004 regulations provide further detail, it can be incorporated at such time.  Finally, other specialists are professionals other than child study team members, such as neurologists, psychiatrists, behaviorists and others who are qualified to conduct assessments of a student in the area of suspected disability.

141. COMMENT:  One commenter requests that N.J.A.C. 6A:14-3.4(e) be amended to include the former 90 day timeframe to complete an evaluation and implement an IEP for a student, rather than the new 60 day time period to complete an evaluation.  Another commenter requests that N.J.A.C. 6A:14-3.4(e)2 be amended to add language providing that, when a student transfers to a new school district while an evaluation for eligibility for special education is ongoing, and the parent agrees to extend the time period to complete the evaluation, the 90 day time period shall not apply and the agreed-upon time period shall apply.  Finally, a commenter requests that N.J.A.C. 6A:14-3.4(e)2 be amended to add language providing that, for all students, not only transfer students, the time to complete an evaluation and implement an initial IEP may be extended to an agreed upon time if the school district and the parent agree.   (10, 38, 208)
RESPONSE:  The Department notes that the time period to complete an evaluation and implement an IEP was not changed in the proposed regulations.  It remains 90 days, which conforms to the requirements of IDEA 2004.  Therefore, no change is needed.  In addition, the regulation already addresses transfer students as requested by one commenter.  As to the final commenter’s suggestion, the Department does not agree.  The only exceptions to the required timeframe permitted by IDEA 2004 are for transfer students and when parents repeatedly fail top produce a child for an evaluation, as set forth in the proposed regulation.

142. COMMENT:  The commenter requests that N.J.A.C. 6A:14-3.4(e)1 be amended to require that timely and appropriate notice be provided to a parent, and that an evaluation include assessments that will be conducted outside of the school and/or outside of school hours, before a school district may determine that the parent repeatedly failed to produce the child for an evaluation, thus extending the 90 day timeframe to complete the evaluation and implement an IEP for a student with a disability.  Commenter also seeks insertion of language in the regulation defining what constitutes a “repeated failure” to produce the child for the evaluation.  Commenter states that without such provisions, school districts will utilize the repeated failure exception as a means to circumvent the requirement to implement an IEP in 90 days.  (8)
RESPONSE:  The Department does not agree.  Written notice is already required by proposed N.J.A.C. 6A:14-2.3(f) prior to conducting an evaluation of a student, and written consent must be provided by the parent before the assessments may be conducted.  As to the suggestion that assessments must be outside of the school or outside of school hours, the Department does not agree that the rule should be limited in that manner.  Such a provision could effectively nullify the regulation and the intent of IDEA 2004, from which this regulatory provision derives, since no such limitation exists in IDEA 2004.  Finally, the determination of “repeated failure” is fact sensitive and could differ among various situations, such as when a student’s physical disability causes the failure to produce the student, as opposed to the parent choosing not to produce the student for assessments.

143. COMMENT:
The commenters state that speech-language specialists should be considered child study team (CST) members for any child they evaluate and/or provide services.  N.J.A.C. 6A:14-3.3(e)4 and 3.5 (communication impaired) (238, 320-462)
RESPONSE:
The Department disagrees, but acknowledges the multiple roles of the speech-language specialist.  The Department has identified two instances where speech-language specialists are considered child study team members for students who are being evaluated for special education.  The instances include all preschool age students and school-age students where communication impairment is the suspected disability.  These are the appropriate instances when the speech-language specialist should be considered child study team members.  Participation as a child study team member in all cases would be burdensome and place increased demands on their schedules.  
144. COMMENT:  The commenter notes that proposed N.J.A.C. 6A:14-3.4(f)1 does not define when evaluation in the language or form most likely to yield accurate information would “not [be] feasible.”  Commenter suggests amending the regulation to provide that:

“[Evaluations shall] be conducted in the child’s native language or other mode of communication known to the child in the form most likely to yield accurate information on what the child knows and can do academically, developmentally and functionally, unless it is not clearly feasible to do so.  All evaluations shall clearly indicate what language or other mode of communication was used in the child’s assessments and other evaluation materials and whether this language and/or mode of communication was the form most likely to yield accurate information.”

Commenter then suggests insertion of two additional subparagraphs providing that the clearly not feasible standard shall not be utilized to limit a student’s right to be evaluated in his or her native language, and requiring that school districts utilizing the clearly not feasible standard shall be required to establish a basis for such claim.  (8)

RESPONSE:  The Department does not agree that the regulation requires amendment, as the language utilized in the proposed regulation conforms to the standard in 20 U.S.C. §1414(b)(3)(A)(ii).  Addition of the additional requirements requested by the commenter would go beyond the requirements of IDEA 2004, and impose a burden of proving a school district’s determination was correct that is not required by IDEA 2004.

145. COMMENT:  The commenter supports the proposed language in N.J.A.C. 6A:14-3.4(f)1 requiring that evaluations be conducted in the language or form most likely to yield accurate information. (216) 

RESPONSE:  The Department acknowledges commenter’s support for the proposed regulations.

146. COMMENT:  The commenter agrees with the emphasis on functional behavioral assessments in N.J.A.C. 6A:14-3.4(f)4.  (206)
RESPONSE:  The Department acknowledges commenter’s support for the proposed regulations.

147. COMMENT:  The commenter suggests that the requirement of a parent interview in N.J.A.C. 6A:14-3.4(f)4ii should be amended to allow for the interview to be eliminated as a requirement if a school district can document its attempts to interview the parent, but that the parent would not attend the interview.  (43)
RESPONSE:  The Department does not agree. The requirement that an interview with the student’s parent be conducted as part of the functional assessment is not new and should be maintained in the proposed regulations.  All information collected through the assessment process provides the basis for eligibility, program and placement decisions and parental input is a valuable component of the assessment process.  Parents provide important information including the student’s work habits, strengths and interests and home circumstances as well as their perceptions regarding the effectiveness of the school program.  School districts should make multiple attempts to secure parental input and, when needed, use multiple methods to attain input. 

148. COMMENT:  The commenters believe the requirement in N.J.A.C. 6A:14-3.4(f)4vii with respect to review of the preschool day should be included in N.J.A.C. 6A:14-3.5, as to include it here presumes eligibility.  One commenter states clarification should be provided in proposed N.J.A.C. 6A:14-3.4(f)4vii, which requires review of the preschool day and activities to determine appropriate accommodations and modifications for a preschool child, that the classroom referenced in the regulation is the preschool general education classroom. Another commenter states that proposed N.J.A.C. 6A:14-3.4(f)4vii should be removed, as it is unclear and difficult to implement.     (1-2, 11, 171-173, 179, 230, 242)
RESPONSE: The Department agrees that the regulation should be eliminated, and will be included as a Department initiated amendment to N.J.A.C. 6A:14-3.7(c) at proposal level.  In addition, the classroom referenced in the proposed regulation is the preschool general education classroom.  This regulation will be amended at proposal level as follows:

[vii.  An assessment of a preschool child shall include a review of the preschool day and what accommodations and modifications may be required to participate in the classroom and activities.]  
149. COMMENT:  The commenter states a requirement to determine modifications and accommodations to participate in the general education classroom should be added to N.J.A.C. 6A:14-3.4(f)4v, as this will provide the same assessments as required for preschool age children in N.J.A.C. 6A:14-3.4(f)4vii.  (206)
RESPONSE:  The Department has determined that the proposed regulation was improperly included in the evaluation subsection of the special education code and will propose a new rule to ensure that modifications and accommodations for preschoolers are considered after eligibility has been determined and an IEP is being developed at N.J.A.C. 6A:14-3.7(c).  Therefore, it is not necessary to amend the regulations regarding evaluation procedures for school age students.
150. COMMENT:  The commenter states that there is a contradiction between N.J.A.C. 6A:14-3.4(f) and N.J.A.C. 6A:14-3.4(h)6ii, in that the former rule requires a minimum of two assessments for an initial evaluation, and the latter provides that, when an response to scientific, research-based interventions (RTI) methodology is utilized to conduct an evaluation for a specific learning disability, that assessment is the only one that is required.  (234) 

RESPONSE:  The Department does not agree.  N.J.A.C. 6A:14-3.4(h)6ii creates an exception to the general rule that evaluations include at least two assessments.  By definition, RTI methodologies constitute a complete evaluation, as such methodologies assess students’ response to scientific, research-based interventions in accordance with the specific methodology developed and implemented by a school district.  

151. COMMENT:  The commenter agrees with retaining age 14 to begin assessments to determine post-secondary outcomes in N.J.A.C. 6A:14-3.4(f)5.  (206)
RESPONSE:  The Department acknowledges commenter’s support for the proposed regulations.  

152. COMMENT:  The commenter states that N.J.A.C. 6A:14-3.4(g) must be clarified to provide that, when a student is being evaluated for a suspected disorder of articulation, voice or fluency and a language disorder is suspected, the speech therapist should complete his or her report and refer the student to the child study team.  The commenter then suggests that the time to complete the evaluation should be measured based on when consent for the speech evaluation was provided, not based on when consent to conduct the additional assessments is provided.  (206)
RESPONSE:  The Department does not agree.  In accordance with N.J.A.C. 6A:14-3.6(e) and N.J.A.C. 6A:14-3.4(e), the 90 day time period to complete the evaluation and, if appropriate, develop and implement an IEP runs from the time consent is obtained.  Providing school districts only that time that remains when a referral to the child study team is made during or after completion of an evaluation for eligibility for speech language services could provide school districts little or no time to complete the process, which is contrary to the intent of the regulations.  In addition, the intent of the regulation is for the speech evaluation to cease at the point where it is determined a full child study team evaluation may be necessary, and that a referral for such an evaluation will occur at that time.  Because all requirements to conduct such an evaluation must be adhered to, including determining the scope of the evaluation and obtaining parental consent for the assessments that are part of the evaluation, the 90 day time period must run from the time consent to conduct assessments as part of that evaluation is obtained. 

153. COMMENT:  One commenter asks that specific guidelines be included in N.J.A.C. 6A:14-3.4(h)4, which addresses evaluation of students suspected of having a specific learning disability, setting forth how long interventions must be utilized and the extent of the interventions.  Another commenter objects to the increased data collection in N.J.A.C. 6A:14-3.4(h)4 for specific learning disabilities.  Some commenters request that the Department eliminate the “severe discrepancy” methodology in N.J.A.C. 6A:14-3.4(h)4 and 6A:14-3.5(c)12 for determining whether a student has a specific learning disability and urge promotion of a response to scientifically based interventions (RTI) methodology by school districts.  One commenter also requests that the Department adopt statewide criteria for RTI methodologies to ensure that eligibility for special education does not depend on where the student happens to live.   (6, 23, 40, 45, 205, 208, 238, 320-462)
RESPONSE:  The Department will not eliminate the “severe discrepancy” methodology in New Jersey at this time.  IDEA 2004 stipulates that when determining whether a child has a specific learning disability, a local educational agency shall not be required to take into consideration whether a child has a severe discrepancy between achievement and intellectual ability.  Instead a school district may use a process that determines if the child responds to scientific, research-based interventions as a part of the evaluation procedures commonly referred to as Response to Intervention.  The use of RTI, as stipulated in IDEA 2004, is permissive in nature.  The law does not require that RTI be used.  Rather, it prevents a state from precluding RTI if a school district chooses to adopt this methodology.

RTI has several potential benefits, including increased coordination between general education and special education service delivery; emphasis on high-quality instruction and interventions matched to student need; and frequent progress monitoring to make decisions about changes in instruction.  However, in order to implement RTI several issues need to be resolved such as the applicability of RTI to different grades levels and subjects, expected level of change in student performance, and duration of interventions. 

Once the IDEA 2004 regulations are adopted, the Department will determine if implementation issues are resolved through Federal mandate.   The State Special Education Advisory Committee and other stakeholder groups will then be convened  to identify remaining  state and local level implementation issues, the extent to which RTI should be regulated, and the type of guidance, training and technical assistance needed for implementation.

In addition, the Department does not agree that the required data are excessive or inappropriate.  In order to make a determination of a specific learning disability, regardless of the methodology utilized, a school district must collect necessary data to support the determination.  Finally, the requirements conform to those in IDEA 2004 and Federal regulations.

154. COMMENT:  One commenter objects to the provision in proposed N.J.A.C. 6A:14-3.4(h)4 viii that requires a statement of whether the student achieves commensurate with his or her age when making a determination of whether a student has a specific learning disability.  The commenter states this will increase the number of students classified as having a specific learning disability.  Other commenters seek clarification of what commensurate with his or her age means in proposed N.J.A.C. 6A:14-3.4(h)4viii.   (2, 11, 214)

RESPONSE:  The Department does not agree.  Assessing whether a student achieves commensurate with his or her age is a requirement from IDEA 2004 and is not new. In addition, it is only one component of the assessment, and does not, as one commenter implies, compel a determination that a student has a specific learning disability if he or she is not achieving commensurate with his or her age.   In addition, the proposed regulation is clear.  School districts must delineate whether a student is achieving commensurate with his or her age; meaning whether the student is meeting the academic and functional expectations for a student of his or her age.  School districts have a variety of standardized and functional means to assess students and adhere to this requirement.

155. COMMENT:  Some commenters seek clarification of proposed N.J.A.C. 6A:14-3.4(h)4x, as the list of areas in this subsection differs from that in N.J.A.C. 6A:14-3.5(c)12i.  Other commenters seek clarification of the regulation, as they believe that it may result in more students being classified as having a specific learning disability.  In addition, one commenter states that listening comprehension and fluency skills are subtests that are not appropriately included here.   (1, 2, 11, 42,  43, 242)
RESPONSE:  The Department disagrees that the requirements of N.J.A.C. 6A: 14-3.4(h)4x will result in an increased number of students being determined eligible for special education based on the category of specific learning disability.   Several factors need to be considered when making the determination of eligibility for special education and related services as specified in N.J.A.C. 6A:14-3.5.  These factors include: whether the student meets the criteria for one or more of the disabilities defined in the regulations; whether the disability adversely affects the student’s educational performance and whether the student is in need of special education and related services.

 

With regard to the commenter’s concern about the inclusion of listening comprehension and reading fluency skills being considered in the determination of specific learning disability, listening comprehension is not a new consideration and reading fluency should have been considered previously  under the area of basic reading skills.  Although no change to the proposed rule is needed, the Department does agree that the lists in the two regulations should be consistent and will amend N.J.A.C. 6A:14-3.5(c)12i at proposal level as follows: 

i. [It is] A specific learning disability can be determined when [characterized by] a severe discrepancy is found between the student's current achievement and intellectual ability in one or more of the following areas:


(1) Basic reading skills;


(2) Reading comprehension;


(3) Oral expression;


(4) Listening comprehension;


(5) Mathematical [computation] calculation;


(6) Mathematical [reasoning] problem solving; [and]

(7) Written expression[.] and

(8) Reading fluency. 
156. COMMENT:  One commenter asks what level of non-response to scientific research-based interventions would constitute a specific learning disability in accordance with proposed N.J.A.C. 6A:14-3.4(h) and N.J.A.C. 6A:14-3.5(c)12, and whether interventions must be different from methods utilized in general education or can an instructional methodology that is in general use with all or some students be utilized as an intervention.  Another commenter asks what is meant by highly qualified instructors in N.J.A.C. 6A:14-3.4(h)6.  (2, 234)

RESPONSE:  20 U.S.C. §1414(b)6 provides school districts the authority to develop and implement RTI methodologies, but does not specify the components thereof.  As such the Department cannot impose a “level of non-response” to scientific, research-based instruction that constitutes a specific learning disability pursuant to all RTI methodologies.  As to the question of utilizing interventions in the general education setting, that would be an allowed component of an RTI methodology, as such methodologies assess a general education student’s responses to interventions.  The term “highly qualified instructors” connotes teachers that meet the state standards in accordance with NCLB and IDEA 2004.

157. COMMENT:  One commenter asks who generates the report when an RTI evaluation methodology is utilized pursuant to N.J.A.C. 6A:14-3.4(h)4 and 6. In addition, the commenter asks whether the report developed when an RTI evaluation methodology is utilized pursuant to N.J.A.C. 6A:14-3.4(h)4 and 6 must address the criteria delineated in N.J.A.C. 6A:14-3.4(h)1 through 6.  The commenter also asks who will ensure that an RTI methodology includes scientifically based instruction by highly qualified instructors, and that multiple assessments of student progress are included in the evaluation of the student in accordance with N.J.A.C. 6A:14-3.4(h)6i.  In addition, the commenter states that a child study team must document that the criteria in N.J.A.C. 6A:14-3.4(h)1 through 6 are met in a written report.      (206)
RESPONSE:  Each of these comments addresses implementation issues that have not been addressed by the United States Department of Education.  Once the IDEA 2004 regulations are adopted, the Department will determine if implementation issues are resolved through Federal mandate.  The State Special Education Advisory Committee and other stakeholder groups will then be convened to identify remaining State and local level implementation issues, the extent to which RTI may be regulated, and the type of guidance, training and technical assistance needed for implementation. 

158. COMMENT:  One commenter states that N.J.A.C. 6A:14-3.4(h)4vi should be amended to reduce the discrepancy measure when using a severe discrepancy methodology.  The commenter also requests that the Department promote the use of RTI as a means of addressing learning disabilities.  Another commenter states that N.J.A.C. 6A:14-3.4(h)4 should be reorganized to describe RTI methodologies prior to the severe discrepancy methodology, in order to encourage use of RTI methodologies.   (4, 205)
RESPONSE:  The Department does not agree that the discrepancy formula should be altered, as it is a recommended one rather than mandated and the Department considers the current formula appropriate.  As to promotion of the use of RTI methodologies, the proposed regulations set forth the methodologies that may be utilized in accordance with IDEA 2004 and require no amendment.  Finally, the Department does not agree that the order of the listings has no bearing on which methodology should be utilized, as both are permissible.
159. COMMENT:  One commenter states that proposed N.J.A.C. 6A:14-3.4(h)4ix should be amended to place the word “or” at the end in place of “and.”  The commenter also states that proposed N.J.A.C. 6A:14-3.4(h)4ix should be amended to eliminate the phrase “relative intellectual development.”  Another commenter asked that N.J.A.C. 6A:14-3.4(h)4ix be clarified.   (45, 205)
RESPONSE:  The Department does not agree with the suggested amendments, as all areas in the subsection are required to be documented regardless of the assessment methodology utilized.  In addition, the proposed regulation implements a provision of IDEA 2004 by requiring that instructional strategies be delineated in the documentation of eligibility as well as data with respect to the student, such as test results and other measures of academic performance.  This information sets forth the basis for a determination that scientifically based interventions were not effective in addressing the student’s academic difficulties and that the student therefore has a specific learning disability and is eligible for special education and related services.

160. COMMENT:  The commenter states that the documentation required by N.J.A.C. 6A:14-3.4(h)4 and 5 should be added to N.J.A.C. 6A:14-3.5.  (206)
RESPONSE:  The Department does not agree.  These provisions reflect the basis for determinations made during an evaluation and are appropriately included in section 3.4 of the regulations. 

161. COMMENT:  The commenter seeks a cross reference in N.J.A.C. 6A:14-3.4(i) to N.J.A.C. 6A:14-2.3 to ensure that notice requirements are properly followed when a school district determines to utilize a report submitted by a parent as one of the two required assessments for an evaluation of a student.  (8)

RESPONSE:  The Department does not agree that a cross reference to N.J.A.C. 6A:14-2.3 is necessary.  If a parent provides a school district an assessment to consider as part of the evaluation of a student, there is no need for a school district to then provide prior written notice that it is utilizing the assessment that was obtained and provided to the school district for consideration by the parent.  Such a requirement is unnecessary.

162. COMMENT:  One commenter supports the inclusion in N.J.A.C. 6A:14-3.4(i) of a provision allowing school districts to utilize assessments conducted within one year of the evaluation as part of the two assessments required for an initial evaluation. Another commenter supports the inclusion in N.J.A.C. 6A:14-3.4(i) of a provision requiring that outside assessments be considered by the child study team member or related service provider who has relevant knowledge or expertise.  The commenter also states that there is no appropriate staff member to review outside medical reports as required in N.J.A.C. 6A:14-3.4(i), as child study team members are not qualified to do so. Finally, some commenters believe the provision that is proposed to be deleted from N.J.A.C. 6A:14-3.4(i), that required school districts to explain why they are rejecting an evaluation submitted from a parent for consideration, should be reconsidered.   (180, 206, 216, 223)
RESPONSE:  The Department agrees that this provision will provide more flexibility and reduce the time and expense required to complete assessments of students that have already been performed by appropriate professionals within an appropriate period of time.  The requirement will also improve the procedures in the regulations by ensuring that the appropriate staff members review such assessments to determine whether the school district will utilize the assessment.  As to the comment regarding medical staff, the Department does not agree.  N.J.A.C. 6A:14-3.9(a)9 recognizes medical services as a related service for diagnostic and evaluation purposes.  Therefore, the school physician or school nurse, or other appropriate medical professional employed by the school district would qualify as a related services provider that could review such reports.  Finally, while school districts are required to consider such assessments, and may utilize them as one of the two required assessments, requiring a written explanation of why a report is not being utilized is not required by IDEA and creates unnecessary paperwork and expense for school districts, and the requirement is unnecessary.

163. COMMENT:  The commenter states the requirement to have the school nurse review and summarize available health information in N.J.A.C. 6A:14-3.4(j) should be moved to N.J.A.C. 6A:14-3.3 in order to reflect that consent is not required to conduct this review, as the information is needed at the identification meeting when determining whether to conduct an evaluation and what assessments to conduct as part of the evaluation.  (206)

RESPONSE:  The Department does not agree that this regulation need be moved to N.J.A.C. 6A:14-3.3, as the rule clearly provides that the review is to occur prior to the evaluation planning meeting and, because it is a review of records, parental consent is not required. 

164. COMMENT:  The commenter states N.J.A.C. 6A:14-3.5 should mandate “reporting out on race and classifications” and mandates in IDEA 2004 when disproportionality exists in school districts. (206)
RESPONSE:  The Department does not agree that any new reporting requirements are needed. Proposed N.J.A.C. 6A:14-1.2(e) already requires that school districts submit all reports as required by IDEA 2004, and no further delineation of these reporting requirements in the regulations is necessary. 

165. COMMENT:  The commenter asks how the 13 eligibility categories in N.J.A.C. 6A:14-3.5 correlate with the wording of Title 18A, which has “four tiers of disability described,” regarding educational services for students with disabilities.  (7)
RESPONSE:  Each of the 13 eligibility categories is contained in one of four funding tiers that are detailed in Title 18A of the New Jersey Statutes with respect to providing State aid to school districts for special education.  School districts are required to report the numbers of children within each tier for funding purposes.  However, eligibility and placement decisions are made individually based on the programmatic needs of the student.  The IEP team of which the parent is a member has the responsibility for making these decisions.     

166. COMMENT:  The commenter states the time period to provide a parent evaluation reports prior to an eligibility meeting in N.J.A.C. 6A:14-3.5(a) should be changed to five days instead of ten days.  (37)
RESPONSE:  The Department does not agree.  Ten days is a reasonable time prior to the meeting to provide evaluation reports, and provides school districts over 60 days to complete their assessments and complete the reports prior to provisions of the reports for the eligibility meeting. 

167. COMMENT:  The commenters ask for clarification of what the “essential components of reading instruction” are in N.J.A.C. 6A:14-3.5(b), and one suggests delineating the requirements in the regulation and adding the phrase “as defined in Section 1208(3) of the Elementary and Secondary Education Act of 1965” after “Including the essential components of reading instruction.”  (2, 11, 43)
RESPONSE:  This terminology is incorporated from IDEA 2004, and refers to those components of reading instruction necessary to provide reading instruction, including phonemic awareness, phonics, fluency, vocabulary, and comprehension.  
168. COMMENT:
The commenters state that the word “phonology” should be added to the definition of communication impaired at N.J.A.C. 6A:14-3.5(c)4.  The commenters assert current research has shown that reading disorders are language-based beginning at the level of phonology and often encompass other levels of language development. (238, 320-462)
RESPONSE:
The Department disagrees and believes the definition of communication impaired is appropriate.  Adding the term phonology to the definition would make the definition over broad as phonological problems alone do not typically rise to the level of a disability.  At present, there is nothing to preclude a speech-language specialist from addressing issues of phonological problems in the context of a learning disability or a language disorder that meets current criteria.    

169. COMMENT:
The commenters state the word “oral” in N.J.A.C. 6A:14-3.5(c)4 should be deleted from the requirement to assess speech-language disorders by using “two standardized oral language tests.”  The term “oral” is misleading in that administrators believe it prohibits the use of receptive language tests in determining eligibility for language disorders.  (238, 320-462)
RESPONSE:
 The Department agrees with the comment and will further clarify the regulation with the proposed amendment as follows:

4. "Communication impaired" corresponds to "communication handicapped" and means a language disorder in the areas of morphology, syntax, semantics and/or pragmatics/discourse which adversely affects a student's educational performance and is not due primarily to an auditory impairment. The problem shall be demonstrated through functional assessment of language in other than a testing situation and performance below 1.5 standard deviations, or the 10th percentile on at least two standardized [oral] language tests, one of which shall be a comprehensive test of both receptive and expressive language [where such tests are appropriate]. When the area of suspected disability is language, assessment by a certified speech-language specialist and assessment to establish the educational impact are required. The speech-language specialist shall be considered a child study team member.
170. COMMENT:  One commenter asks whether cognitively impaired is a required disabling condition to classify a student as multiply disabled in accordance with N.J.A.C. 6A:14-3.5(c)6, and notes that such a requirement could improve the delivery of services to multiply disabled students, as such programs would no longer be provided students presenting vastly different educational needs.  Other commenters question whether N.J.A.C. 6A:14-3.5(c)6 means that students classified “multiply disabled” must be placed in a multiple disabilities class.  Commenters believe that the classification decisions should not limit the type and range of educational placements available.  One commenter suggests deleting language from the regulation that can result in such an interpretation, and one commenter suggests amending the regulation to eliminate programming in the definition.  One commenter suggests addition of another eligibility category in addition to N.J.A.C. 6A:14-3.5(c)6 that could be utilized for students who have two or more disabling conditions, as placement in an MD class should not be the only placement option for these students.  Finally, one commenter agrees with the amended definition of multiply disabled in N.J.A.C. 6A:14-3.5(c)6.     (2, 10, 11, 40, 43, 206, 216)
RESPONSE: The proposed regulation is being amended to include the examples of disabling conditions contained in the Federal definition of multiply disabled.  This is not intended to be an exhaustive list or to prescribe certain disabling conditions that must be present to be classified multiply disabled as defined in N.J.A.C. 6A:14-3.5(c)6.  The wording of the proposed regulation conforms to that in Federal regulations and there is no need to amend the proposed regulation.  However, the Department acknowledges that the Federal definition may be misleading in that the definition does not distinguish between “program” and “placement..”  
The definition states that two or more disabling conditions must be present, “the combination of which causes such severe educational needs that they cannot be accommodated in a program designed solely to address one of the impairments.”  The Department notes that program and placement distinct components of the decision-making process.  The student’s program would be described in the IEP and must be designed to address all educational needs that arise from the concomitant disabilities.  Once the student’s program has been developed, the IEP team must determine the appropriate setting for implementation.  The IEP team must follow the same placement procedures for students who are multiply disabled as for any student with a disability by considering placement in the least restrictive environment.  In compliance with Federal regulations, there are no limitations as to placements for students with disabilities who are multiply disabled.    
171. COMMENT:  One commenter agrees with the proposed clarification in N.J.A.C. 6A:14-3.5(c)10 of developmental delay necessary for determining whether a preschool age child is a student with a disability when a standardized assessment or criterion-referenced measure to determine eligibility is utilized.  Another commenter likes the change from “preschool disabled” to “preschool child with a disability” in N.J.A.C. 6A:14-3.5(c)10.  Other commenters support the addition of standardized eligibility criteria for the determination of eligibility of a preschool child with a disability in N.J.A.C. 6A:14-3.5(c)10.    Some commenters applaud the addition of standardized eligibility criteria for the determination of eligibility of a preschool child with a disability in N.J.A.C. 6A:14-3.5(c)10.  (1, 216, 230, 242)
RESPONSE:  The Department acknowledges commenters’ support for the proposed regulations.  

172. COMMENT:  One commenter requests that N.J.A.C. 6A:14-3.5(c)10 be amended to delete the percentages for assessing whether a developmental delay exists, and insertion of a requirement to utilize “norm referenced data” instead.  Another commenter suggests adding “and requires special education and related services” to N.J.A.C. 6A:14-3.5(c)10 to clarify that the child must have a developmental delay and require special education and related services to be eligible for special education and related services.  (11, 45)
RESPONSE:  The Department does not agree that these changes should be made.  The use of standardized eligibility criteria for determining whether a developmental delay exists provides a clear and uniform standard for making such determinations.  In addition, the introductory language in N.J.A.C. 6A:14-3.5(c) already requires that a student have a disability, that the disability affect the student’s ability to receive an education, and that the student require special education and related services in order to be eligible for special education and related services.  Repeating the criteria in each paragraph of the subsection is unnecessary.

173. COMMENT:  The commenter suggests eliminating the classification of social maladjustment in N.J.A.C. 6A:14-3.5(c)11.  (40)
RESPONSE:  Title 18A of the New Jersey Statutes lists social maladjustment as a classification in New Jersey.  Therefore, it cannot be eliminated from this regulation. 
174. COMMENT:  The commenter asks who will implement an RTI methodology for bilingual students in accordance with N.J.A.C. 6A:14-3.5(c)12, and will the person have knowledge of the school system and culture of these students.  (232)  
RESPONSE:  As with the provision of educational services to students with language difficulties, the evaluators would be persons who can assess the student in the language or means of communication most likely to yield accurate information about what the student can do academically, developmentally and functionally in accordance with N.J.A.C. 6A:14-3.4(f)1.  If a school district elects to implement an RTI model, it would need to implement all of the components with appropriate trained staff that can work with all students, including students who are bilingual.  

Once the IDEA 2004 regulations are adopted, the Department will determine if implementation issues are resolved through Federal mandate.   The State Special Education Advisory Committee and other stakeholder groups will then be convened  to identify remaining  state and local level implementation issues, the extent to which RTI should be regulated, and the type of guidance, training and technical assistance needed for implementation.

175. COMMENT:  The commenters state N.J.A.C. 6A:14-3.5(c)12i should be amended to include a 1.5 standard deviation difference between eligibility and achievement, or to use “The Estimator.” (2, 11)
RESPONSE:  The Department does not agree that the criteria for determining a severe discrepancy requires further clarification or amendment. 

176. COMMENT:  One commenter requests that the use of the statement “corresponds to” in N.J.A.C. 6A:14-3.5(c) not be utilized in the regulation, as past designations for disabling conditions are no longer being utilized.  Another commenter suggests that the regulations include an explanation for use of the statement “corresponds to” in N.J.A.C. 6A:14-3.5(c), and that Title 18A of the New Jersey statutes should be revised to utilize the terminology in the regulations (or visa-versa), or whether Federal terminology should be adopted in code or statute.  (38, 206)
RESPONSE:  This terminology must be utilized because N.J.S.A. 18A:46 still utilizes former terminology and, in order to conform to State law, these terms must be included in the regulation.  As such, the Department cannot alter the State or Federal statutory terminology, and must instead conform its regulations to both.  

177. COMMENT:
The commenters state that in addition to the specific requirements, the definition of articulation/phonology at N.J.A.C. 6A:14-3.6(b)1 should include a statement that a student who presents with intelligibility and/or oral motor issues can be considered for classification.  (238, 320-462)
RESPONSE:
The Department disagrees.  The Department considers the current criteria to be correct because they require demonstration of educational impact.  The Department believes that oral motor issues in the absence of sound production errors would not affect the student’s ability to progress in the general education curriculum to the extent that related services are necessary.

178. COMMENT:
The commenters state that the requirement for “a speech sample on which 5% or more of the words spoken show disfluency” should be deleted from the definition of fluency at N.J.A.C. 6A:14-3.6(b)2.  (238, 320-462)
RESPONSE:
The Department will consider the suggestion of the commenters and will undertake a review of current rating scales to determine the appropriateness of eliminating the 5% disfluency requirement.  Upon completion of the review, the Department will issue guidance, if appropriate.      

179. COMMENT:  Some commenters believe that the proposed time period to provide speech-language evaluation reports in N.J.A.C. 6A:14-3.6(c) should be no longer than five days prior to the meeting, not 10 days as in the proposed regulation.  One commenter states that the proposed time period to provide evaluation reports in N.J.A.C. 6A:14-3.6(c) should be ten school days prior to the meeting, not 10 calendar days as in the proposed regulation.   (11, 37, 43)
RESPONSE:  The Department does not agree.  The ten day timeframe conforms the regulation to N.J.A.C. 6A:14-3.5(a), which also requires that reports be provided ten days prior to the meeting.  Because the school district has ample time to conduct the evaluation, provision of the report ten days prior to the meeting should not cause a hardship.

180. COMMENT:  Some commenters support the proposed requirement in N.J.A.C. 6A:14-3.7(a)3 that school districts maintain documentation that personnel have been informed of their responsibilities related to implementing the IEP.  In addition, one commenter suggests amending the regulation to provide that the teacher and provider are informed of their responsibilities, not the teacher or provider.  Commenter also urges that other staff members who have contact with the student be informed of their responsibilities to ensure seamless IEP implementation. Finally, some commenters ask what informed means in N.J.A.C. 6A:14-3.7(a)3, and what documentation would be required.   (2, 4, 6, 9, 23, 30-31, 39, 205, 206, 220)
RESPONSE:  The Department acknowledges commenters’ support for the proposed regulations.  As to the suggested amendment, the Department agrees that clarification should be provided and will amend N.J.A.C. 6A:14-3.7(a)3 at proposal level as set forth below.  Finally, “informed” means that the teachers and providers are made aware of the contents of the IEP that they are responsible to implement by being provided a copy of the IEP to read or by being told orally or in a separate written document of their responsibilities.  Documentation would include a signed statement from staff that they have read the IEP or were otherwise informed of their responsibilities for implementing the IEP. 

3. The district board of education shall inform each teacher and provider described in (a)2 above of his or her specific responsibilities related to implementing the student's IEP and the specific accommodations, modifications, and supports to be provided for the student in accordance with the IEP.  The district board of education shall maintain documentation that the teacher [or] and provider, as applicable, has been informed of his or her specific responsibilities related to implementing the student's IEP; and
181. COMMENT:  One commenter opposes the proposed requirement in N.J.A.C. 6A:14-3.7(a)3 to document that teachers and providers have been notified of their responsibilities for implementing a student’s IEP, as it creates an administrative burden and is unnecessary.  Another commenter seeks clarification of N.J.A.C. 6A:14-3.7(a)3, as the regulation could have a “great impact” on the delivery of applied behavior analysis (ABA) services.   (10, 11)
RESPONSE:  The Department does not agree.  This regulation requires that school districts document that they have made all teachers and providers aware of their responsibilities for implementing student’s IEPs.   The Department does not believe informing providers of their responsibilities for provision of services to students will impact ABA or other services.  Ensuring that providers are aware of their responsibilities should improve the delivery of needed services, not impede it. 

182. COMMENT:  Commenters oppose proposed N.J.A.C. 6A:14-3.7(d), which permits amendment of IEPs without a meeting if the parent makes a written request or if the school district makes a written request and obtains consent of the parent.  Commenters believe this provision will have an adverse impact on students and will deny parents the opportunity to discuss changes with appropriate school district staff, as all team members should discuss all changes to the IEP.  In addition, some commenters ask whether parents will have to ask for a copy of the amended IEP and believe amendment without a meeting will make it more difficult for parents to track what is happening with their child’s IEP.  Some commenters relate personal experience where IEPs were allegedly amended by school districts without their knowledge, and posit that this behavior will increase if this provision is adopted.  Some commenters additionally note that IEP teams develop and amend IEPs, and that the regulation should not allow for the school district board of education to propose amendments to the IEP. (3, 6, 12, 15, 17, 18, 21, 22, 25, 26, 30, 33, 169, 181)
RESPONSE:  The Department does not agree that permitting amendment of IEPs without a meeting will have an adverse impact on students.  The Department has included protections in the proposed regulation that require the school district to obtain the written consent of the parent before the change can be implemented.  Further, the proposed amendment does not eliminate the requirement to conduct an IEP meeting annually to review the student’s IEP.  Rather, the intent of the proposed regulation is to reduce the amount of time it takes to implement a program change that both the parents and school district agree is necessary for the student.  The proposed regulation will lessen the demands on parents and will reduce administrative time and costs for school districts by eliminating the need for attendance at a meeting to document an already agreed upon change.  Furthermore, IEPs may not be amended under current or proposed regulations without the knowledge of the parent.  If IEPs are amended without the parent’s knowledge, the parent may request a complaint investigation to address such violations of regulatory requirements and seek compensatory services for the student, if appropriate.  As to whether parents must ask for a copy of the amended IEP, the proposed regulation clearly provides that a copy must be provided to the parent.  Finally, the Department will amend the regulation as set forth below to provide that the school district may propose amendments, not the school district board of education, to reflect that school district personnel make such proposals, not the district board of education.
(d)  The IEP may be amended without a meeting of the IEP team as follows:

1.  The IEP may be amended if the parent makes a written request to the district board of education for a specific amendment to a provision or provisions of the IEP and the district agrees;

2.  The school district[board of education] provides the parent a written proposal to amend a provision or provisions of the IEP and, within 15 days from the date the written proposal is provided to the parent, the parent consents in writing to the proposed amendment;

183. COMMENT:  Commenters support the provision in proposed N.J.A.C. 6A:14-3.7(d), permitting amendment of IEPs without a meeting of the IEP team.  Commenters believe this will aide students and school districts by permitting speedy adjustments to IEPs when necessary, such as to make adjustments in students’ schedules, and will ease the administrative burden by not requiring provision of notice and scheduling and holding of a meeting of the IEP team to make changes to the IEP that parents and school districts already agree are appropriate.  (1, 4, 27, 40, 42, 170-173, 179, 190, 216)
RESPONSE:  The Department acknowledges commenters’ support for the proposed regulations.  

184. COMMENT:  Some commenters request that a requirement be added to proposed N.J.A.C. 6A:14-3.7(d) mandating that parents be informed that they may refuse consent to amend their child’s IEP without a meeting without any adverse impact on their child or any loss of educational services or other forms of retaliation.  Other commenters request that N.J.A.C. 6A:14-3.7(d) be amended to provide that amendment of an IEP may not occur for placement, classification or declassification of a student, and one commenter requested that amendment not be permitted for positive behavioral support plans, as changes in all of the areas are too important to be made without a meeting.     (8, 14, 25, 169, 230, 463)
RESPONSE:  The Department does not agree that the requested changes with respect to mandating that parents be informed that they may refuse consent or that amendments may not occur for placement, classification or declassification are necessary.  Inclusion of language with respect to adverse impact or retaliation is also unnecessary, as such actions are clearly contrary to IDEA 2004 and these regulations, as well as other laws.   In addition, students are not declassified through the IEP process.  Rather, that occurs after a reevaluation.  See, N.J.A.C. 6A:14-3.8(d).  

185. COMMENT:  One commenter requests that proposed N.J.A.C. 6A:14-3.7(d)2 be amended to require that the written request be in a letter.  The commenter also asks what happens if the parent does not respond to a written request to amend an IEP pursuant to N.J.A.C. 6A:14-3.7(d)2 or contest the change in writing.  Commenter asks if contesting the proposed change “constitutes relaxation or staying of the 15-day time limit.”    (169)
RESPONSE:  The Department does not agree that the regulation need specify the form of the written request.  In addition, if a parent does not provide written consent to a proposed amendment to an IEP without a meeting of the IEP team, there can be no amendment until a meeting of the IEP team is held and written notice of the proposed change is provided to the parent.  There is no “15 day time limit” with respect to a request by a school district to amend an IEP without a meeting, as such requests do not constitute provision of written notice of an intended action on the part of the school district.  Such notice in this context cannot occur without a meeting of the IEP team.  

186. COMMENT:  The commenter requests that proposed N.J.A.C. 6A:14-3.7(d)2 be amended to eliminate the requirement for parental consent, and instead allow the school district to provide the parent written notice and implement the change after 15 days unless the parent files a request for a due process hearing. (45)
RESPONSE:  The Department does not agree.  The requirement for parental consent ensures that the procedures for amendment of IEPs without a meeting occur when parents and school districts are in agreement that the amendment should occur.  If a school district seeks to implement an amendment for which the parent does not agree, it must hold an IEP meeting and provide notice as suggested by commenter. 

187. COMMENT:  One commenter suggests amending proposed N.J.A.C. 6A:14-3.7(d) to require that school districts provide a copy of the amended IEP to the parent within 15 days of the parent consenting to the amendment.  Another commenter suggests amending N.J.A.C. 6A:14-3.7(d) to require that school districts provide a copy of the amended IEP to the parent within 5 days of the parent consenting to the amendment.  A third  commenter suggests amending N.J.A.C. 6A:14-3.7(d) to require that school districts provide a copy of the amended IEP to the parent within 3 days of the parent consenting to the amendment.   (8, 27, 230)
RESPONSE:  The Department agrees with the suggestion to require provision of the amended IEP within 15 days of the parent consenting to the amendment and will amend N.J.A.C. 6A:14-3.7(d)3 as follows:

(d)  The IEP may be amended without a meeting of the IEP team as follows:

1.  The IEP may be amended if the parent makes a written request to the district board of education for a specific amendment to a provision or provisions of the IEP and the district agrees;

2.  The district board of education provides the parent a written proposal to amend a provision or provisions of the IEP and, within 15 days from the date the written proposal is provided to the parent, the parent consents in writing to the proposed amendment;

3.  All amendments pursuant to subsections (d)1 and (d)2 above shall be incorporated in an amended IEP or an addendum to the IEP, and a copy of the amended IEP or addendum shall be provided to the parent within 15 days of receipt of parental consent by the school district;

188. COMMENT:  The commenters cite IDEA 2004 and suggest including language in N.J.A.C. 6A:14-3.7(e) that an IEP not only describe how a child’s disability impacts his or her learning, but also use this information to develop individually designed instruction that supports the child’s maximum access possible to the general education curriculum in regular education classrooms.  (4, 23)
RESPONSE:  The Department has implemented all requirements of IDEA 2004 in the regulations, and a general statement as proposed is unnecessary, as that is introductory language as to the purposes of IDEA 2004, and is not appropriately included in the Department’s implementing regulations.  The regulations already require an IEP in the least restrictive environment.  Finally, many requirements address the provision of access to the general education curriculum and programs, and additional detail is not necessary. 

189. COMMENT:  Commenters request that the proposed amendments to N.J.A.C. 6A:14-3.7(e)2 be altered to delete the phrase “where appropriate,” at it is confusing and implies that students do not always require annual goals. (3, 4, 6, 9, 14, 23, 27, 200, 205, 228)

RESPONSE:  The Department does not agree that this language is confusing.  The intent of the phrase “where appropriate” is to recognize that in some instances students will not have both academic and functional goals.  Thus, the regulation is proposed for amendment to reflect that IEP teams need not include goals in both areas if there are none in an area, such as if a student is participating in the general education curriculum without modification or accommodations in areas, or when there are no functional goals, such as in social or behavioral areas.  

190. COMMENT: Some commenters support the proposed language in N.J.A.C. 6A:14-3.7(e)2 with respect to detailed, measurable academic and functional goals.  One commenter requested that N.J.A.C. 6A:14-3.7(e)2 be amended to delete the language with respect to the expected level of achievement and instead incorporate the requirements of IDEA 2004 in 20 U.S.C. §1414(d)(1)(i)(IV).  Another commenter request that N.J.A.C. 6A:14-3.7(e)2 be amended to incorporate the language of proposed 34 C.F.R. §300.320(a), which commenter says focuses on the child’s educational needs and enabling the student to be included and make progress in the general education curriculum.  One commenter requests that N.J.A.C. 6A:14-3.7(e)2 be amended to require that child study team members be trained to write measurable goals and objectives.   (6, 20, 180, 205, 206)

RESPONSE:  The Department acknowledges commenters’ support for the proposed regulations. The Department does not agree that the regulations should be amended further.  The proposed regulations already contain all required provisions from IDEA 2004 and applicable regulations and do not require further amendment.

191. COMMENT:  The commenters believe the requirement for benchmarks or short-term objectives should not be removed from the regulations as proposed, as they provide a valuable means for assessing and guiding instruction as a student progresses toward his or her goals.  Commenters also believe benchmarks and short-term objectives provide a mechanism for parents and others to assess student progress on an ongoing basis, which enables them to discern a lack of progress in a timely manner and make changes to a student’s IEP as needed.  Commenters request that N.J.A.C. 6A:14-3.7(e)3 and 6A:14-1.2 (definition of IEP) be amended to include benchmarks or short-term objectives for all students.  Some commenters suggest that benchmarks or short-term objectives be retained at a minimum, for functional goals, which have no curriculum or other outside assessment mechanism.  Another commenter appears to believe that the proposal to eliminate benchmarks or short-term objectives in N.J.A.C. 6A:14-3.7(e)3 will result in increased paperwork.  Finally, one commenter supports the language in N.J.A.C. 6A:14-3.7(e)3 eliminating benchmarks and short-term objectives.    (4-6, 8, 12, 13, 15-18, 20-22, 25-27, 30, 33, 34, 42, 46-168, 180-183, 186, 188, 192-194, 200, 202, 204, 206, 222, 225, 226, 228, 230, 235, 239)
RESPONSE:  The Department agrees that benchmarks or short-term objectives can provide a valuable means for families to measure student progress on an ongoing basis.  Although annual academic and functional goals, in accordance with IDEA 2004, now must contain an enhanced level of detail, the Department will amend the regulations at proposal level as follows: 

N.J.A.C. 6A:14-1.3

"Individualized education program" (IEP) means a written plan [developed at a meeting according to N.J.A.C. 6A:14-2.3(i)2] which sets forth present levels of academic achievement and functional performance, measurable annual goals and[, where applicable,] short-term objectives or benchmarks and describes an integrated, sequential program of individually designed instructional activities and related services necessary to achieve the stated goals and objectives. This plan shall establish the rationale for the student's educational placement, serve as the basis for program implementation and comply with the mandates set forth in this chapter.
N.J.A.C. 6A:14-3.7(e)

3.  [For students participating in an alternate proficiency assessment pursuant to N.J.A.C. 6A:14-4.10, [S] ] [s] Such measurable annual goals shall include benchmarks or short-term objectives related to:

192. COMMENT:  The commenters support the requirement in N.J.A.C. 6A:14-3.7(e)4 that special education and related services be based, to the extent appropriate, on peer-reviewed research.  (42, 206)
RESPONSE:  The Department acknowledges commenter’s support for the proposed regulations.  

193. COMMENT:  Some commenters request a menu of peer-previewed programs or clarification of the term in proposed N.J.A.C. 6A:14-3.7(e)4.  Another commenter states N.J.A.C. 6A:14-3.7(e)4i does not make sense (2, 40, 206)
RESPONSE:  The Department does not agree that a listing of programs is appropriate for inclusion in regulation.  Rather, such listings are more appropriate for guidance from the Department.  In addition, the regulation requires that a student’s IEP set forth the program of special education and related services, modifications and supports that shall be provided to enable a student to advance appropriately toward attaining the students academic and functional goals.  The requirement has been in place for many years, the only modification is that the special education and related services be based, to the extent appropriate, on peer-reviewed research, and that there be measurable academic and functional goals.  These amendments reflect requirements of IDEA 2004. 

194. COMMENT:  The commenter supports the requirement in N.J.A.C. 6A:14-3.7(e)5 which promotes the use of integrated therapies. (42)
RESPONSE:  The Department acknowledges commenter’s support for the proposed regulations.  

195. COMMENT:  The commenter suggests adding functional development as a factor considered for elementary to secondary transition planning in N.J.A.C. 6A:14-3.7(e)10.  (8)
RESPONSE:  The Department does not believe the suggested language is necessary, as the factors listed include components of the student’s functional development.

196. COMMENT:  Commenters oppose what they understand is a change in the age to begin transition planning in N.J.A.C. 6A:14-3.7(e)11 from 14 to 16.  (29, 32, 46-168, 192, 193) 

RESPONSE:  The Department notes that the age to begin transition planning in IEPs, although raised to age 16 in IDEA 2004, was retained at age 14 in New Jersey.  N.J.A.C. 6A:14-3.7(e)11 and 12 were amended to better delineate transition requirements, but the requirement to begin transition planning at age 14 was retained.  

197. COMMENT:  Some commenters support the Department’s determination to retain transition planning at age 14 in N.J.A.C. 6A:14-3.7(e)11.  Another commenter supports the emphasis on transition outcomes in N.J.A.C. 6A:14-3.7(e)11 and 12.   (4-6, 9, 12, 14, 15, 25, 182, 207, 226)
RESPONSE:  The Department acknowledges commenters’ support for the proposed regulations.  

198. COMMENT:  Some commenters oppose retention of transition at age 14 in N.J.A.C. 6A:14-3.7(e)11, as this will result in additional paperwork for school districts.  One commenter supports the perceived change from age 14 to age 16 for transition services in N.J.A.C. 6A:14-3.7(e)11 and 12.   (3, 40, 194)
RESPONSE:  The provision to begin transition planning at age 14 was maintained in the proposed regulations since it historically has been an effective means of ensuring that students with disabilities and their families have sufficient time to engage in activities that contribute to positive postschool outcomes. The department has reduced the transition requirements for students with disabilities at age 14, limiting them to those most relevant to this age group.  These requirements include the identification of  a student’s strengths, interests and preferences; identification of a course of study and related strategies that are intended to assist the student in developing or attaining postsecondary goals related to training, education, employment, and independent living; and the development of linkages with agencies that may be needed to support the student when they leave school.

199. COMMENT:  One commenter opposes the requirement to identify a course of study in the transition requirements at N.J.A.C. 6A:14-3.7(e)12.  The commenter states this will lead to additional meetings and paperwork when a student’s schedule changes. The commenter recommends a general statement in IEPs describing the student’s future plans, supported by appropriate coursework that will prepare the student. (42, 46-168, 192, 193)
RESPONSE:  The suggestions of one commenter are a restatement of what is already required in the proposed regulation.  As proposed, the regulation does not require a list of all courses as the commenter presumes.  Rather, it requires detailed postsecondary goals and courses of study needed to assist the child in achieving those goals.  Therefore, the Department does not agree that the regulation requires further amendment.  

200. COMMENT:  Commenters support the addition of a requirement at proposed N.J.A.C. 6A:14-3.7(e)17 requiring that IEP teams set forth how a student will participate with non–disabled peers in extracurricular and non-academic activities and delineate a means to achieve such participation.  One commenter states proposed N.J.A.C. 6A:14-3.7(e)17 must be amended to reflect that all students in out-of-district placements will not necessarily participate with non-disabled peers in extracurricular and non-academic activities, as parents may decline the opportunity.  (4-6, 9, 13-15, 17, 19, 21, 23, 25, 26, 30, 31, 37, 226)
RESPONSE:  The Department acknowledges commenters’ support for the proposed regulations.  However, the Department does not agree that the regulations need to be clarified to allow for parents or students to refuse the opportunity to participate in nonacademic and extracurricular activities.  Participation in extracurricular activities is always voluntary, and there is no need to include such a provision in the proposed regulations.

201. COMMENT:  Some commenters oppose the addition of a requirement at proposed N.J.A.C. 6A:14-3.7(e)17 requiring that IEP teams set forth how a student will participate with non–disabled peers in extracurricular and non-academic activities and delineate a means to achieve such participation, as this should not be the sole responsibility of the school district for planning and funding.  One commenter seeks clarification of the requirement that IEP teams set forth how a student will participate with non–disabled peers in extracurricular and non-academic activities and delineation of a means to achieve such participation, as this could create extensive demands on school districts and impose great costs, such as for transportation.  Another commenter states the language in proposed N.J.A.C. 6A:14-3.7(e)17 is overly prescriptive and may lead to an increase in legal disputes. One commenter requests delineation of conditions for the child to return to the school district in proposed N.J.A.C. 6A:14-3.7(e)17, as it is unclear how this will be accomplished.  Finally, one commenter requests that the regulation be amended to provide that the opportunities will be provided where appropriate, and that they will be determined by agreement with the parent and delineated in the IEP.  Commenter notes that participation should be based on student interest, and that out-of-district programs and other options may be utilized.   (2, 11, 39, 43, 175-178)
RESPONSE:  The Department does not agree that the proposed regulation should be eliminated.  IDEA 2004 requires that IEPs address participation in extracurricular and nonacademic activities.  In addition, this requirement will benefit students with disabilities and increase their participation in non-academic and extracurricular activities, and the cost to permit students to participate in school district programs and activities that already exist should be minimal.  In addition, delineation of the means to allow participation in nonacademic or extracurricular activities is not necessary, as the regulation already provides that school districts should return students to the school district to participate or make other arrangements for them to do so.  There is no set way of accomplishing this.  School districts could arrange for such participation at the school the student attends or at another school or organization that provides nonacademic or extracurricular activities, including community programs. 

202. COMMENT:  Commenters support the addition of a requirement in proposed N.J.A.C. 6A:14-3.7(k) that, for students in a separate setting, the IEP team shall annually consider activities necessary to transition the student to a less restrictive placement.  One commenter questions whether a separate setting in N.J.A.C. 6A:14-3.7(k) and N.J.A.C. 6A:14-4.2(a)4 means an out-of-district placement or any setting where the child is removed from the general education setting for a part of the day.  Commenter suggests that clarification be provided in the regulation that it applies whenever the child is removed from the general education setting for a part of the day.  Commenter also suggests that activities be defined as “any services, accommodations and/or modifications that would enable the student to participate in the activity.”   (4, 5, 8, 9, 14, 17, 21, 23, 30, 31, 205, 206)
RESPONSE:  The Department acknowledges commenters’ support for the proposed regulations.  In addition, students are in a “separate setting,” when they are in an out-of-district placement and there is no opportunity to be educated with non-disabled peers. As to the suggestion with respect to activities necessary to transition a student, the Department does not agree that there is a need to delineate or define such activities, as they are individualized for each student.   

203. COMMENT:  Commenters support the proposed inclusion in N.J.A.C. 6A:14-3.7(l) of a requirement that a copy of the IEP developed at the IEP meeting be provided to the parents at the conclusion of the meeting.  One commenter suggests that the copy could be a handwritten copy or a summary statement or notes that include all of the key elements of the IEP, and that a copy of the IEP conforming to the copy provided at the IEP meeting be provided to the parent within 15 days of the IEP meeting.  Some commenters suggests that the copy provided be a “draft” copy.  (2, 5, 6, 13, 17, 18, 21, 22, 25-27, 40, 206)

RESPONSE:  The Department does not agree that providing a draft IEP or notes of an IEP team meeting will have a negative effect on the IEP process.  Rather, the proposed regulation will lessen the number of misunderstandings that arise after an IEP meeting when parents compare the written notice and final IEP provided by the school district with their memory of what was decided at the meeting.    The intent of the proposed regulation is to assure that everyone who attended the meeting has a clear understanding of what was decided at the meeting.  Discussions at the IEP meeting and the quality of the IEPs developed at the IEP meeting should not be adversely affected by this proposal as the final IEP and written notice must reflect the same decisions contained in the draft IEP or notes of the meeting.  The process of typing a clean copy does not permit school districts to amend what was determined by the IEP team at the meeting.  Further, districts may prepare a draft IEP prior to the meeting for discussion at the IEP meeting.  This proposal does not affect the school district’s ability to continue such practice.  Finally, many school districts already provide the IEP at the conclusion of the meeting and obtain parental consent to waive the 15 day notice period.  However, the Department will amend N.J.A.C. 6A:14-3.7(l) at proposal level as follows to clarify that a copy of the IEP or notes of agreed upon components of the IEP may be provided at the conclusion of the IEP meeting.

([j]l) Signatures of those persons who participated in the meeting to develop the IEP shall be maintained and either a copy of the IEP or written notes setting forth agreements with respect to the IEP as determined by the IEP team shall be provided to the parents at the conclusion of the meeting.

204. COMMENT:  The commenters are opposed to the requirement to provide a copy of the IEP at the conclusion of the IEP meeting in N.J.A.C. 6A:14-3.7(l), as this could result in codification of a document that is in draft form and might not be complete.  The commenters believe the haste in which such documents would be produced could put stress on the collaborative process between schools and parents.  One commenter states discussion at IEP meetings could be inhibited by this provision, and could affect the quality of IEPs.  Some commenters also believe that this could result in school districts needing to develop the IEP without parental input prior to the meeting.  (1, 37, 42–45, 171-174, 179, 242)
RESPONSE:  The Department does not agree that provision of a draft or notes will result in “codification” of an incomplete document.  School districts will still be required to provide written notice of the IEP prior to implementing it.  Also, because the IEP must be developed by the IEP team, the IEP is complete at the conclusion of the IEP meeting.  Thus, discussions at the IEP meeting should not be affected by this provision, nor should the quality of the IEPs developed be adversely affected. The clear intent of the proposed regulation is that the parents have something indicating what was agreed to when they leave the meeting. The process of typing a clean copy does not permit school districts to amend what was determined by the IEP team at the meeting.  Thus, the draft IEP or notes must reflect what will be contained in the final IEP for the student.  Additionally, school districts may develop a draft document to be used for discussion at the meeting, and the notes could be included on that document.  

205. COMMENT:  Some commenters oppose the possible election of New Jersey to participate in the pilot under 20 U.S.C. §1414(d)(5) for multi-year IEPs. Another commenter supports the determination of New Jersey not to apply to participate in the three-year IEP or paperwork reduction pilot programs in IDEA 2004.  (25, 46-168, 188, 192, 193, 224)
RESPONSE:  The Department has not applied to participate as one of the 15 states in the multi-year IEP pilot.  In addition, the Department acknowledges commenter’s support for the proposed regulations.  

206. COMMENT:  Some commenters support the proposed provision in N.J.A.C. 6A:14-3.8(a) which permits the parents to consent to waive a reevaluation and continue eligibility.  One commenter requests clarification of N.J.A.C. 6A:14-3.8(a), as it is not clear to the commenter whether a review of data and determination that no additional assessments are necessary constitutes a reevaluation or a waiver of the reevaluation.  (42, 43, 184,  190, 216)
RESPONSE:  The Department acknowledges the commenters’ support for the proposed regulations.  As to the question of whether a review of data and determination that no further assessments are necessary constitutes a reevaluation or waiver of a reevaluation, a data review is a required component of a reevaluation.  As set forth in N.J.A.C. 6A:14-3.8(b), a reevaluation consists of a review of available data to determine whether additional assessments are necessary.  If so, the needed assessments are conducted and then a determination of eligibility is made.  If the student remains eligible for special education and related services, the student’s IEP is reviewed and modified at that time. A waiver of a reevaluation, as permitted in IDEA 2004 and the proposed regulations at N.J.A.C. 6A:14-3.8(a), would be effectuated by the parents and school district agreeing not to conduct the reevaluation, including the review of data.

207. COMMENT:  The commenter states the requirement that a reevaluation not be sought until one year has passed from the date of the prior evaluation in N.J.A.C. 6A:14-3.8(a) should be extended to initial evaluations, so that parents cannot seek another evaluation for a year after their child has been found to be ineligible for special education and related services.  (37)
RESPONSE:  The department does not agree.  The requirement to wait one year comes from IDEA 2004, and applies only for students who are already receiving special education and related services.  It would not be appropriate to extend the regulation to students who are not receiving such services but may require them.  

208. COMMENT:  The commenter states that functional needs must be added to N.J.A.C. 6A:14-3.8(b)2 as and additional category of student need that should be assessed. (8)
RESPONSE:  The Department agrees and will amend the regulation at proposal level as follows: 

2. On the basis of that review, and input from the student's parents, the IEP team shall identify what additional data, if any are needed to determine:


i. Whether the student continues to have a disability according to N.J.A.C. 6A:14-3.5(c) or 3.6(a);


ii. The present levels of academic achievement and functional performance and educational and related developmental needs of the student;


iii. Whether the student needs special education and related services, and the academic, developmental, functional and behavioral needs of the student and how they should appropriately be addressed in the students IEP; and

209. COMMENT:  The commenters state that the time period for completion of a reevaluation in N.J.A.C. 6A:14-3.8(e) must be amended.  Commenters seek a variety of alternate times for completion of the reevaluation, including 60 days, 90 days, “without undue delay,” and any time during the year in which the reevaluation is due to be completed.  Commenters believe the 45 day time period is too short, especially if outside evaluators must be utilized.  (1, 2, 8, 10, 11, 27, 39, 40, 42-44, 170, 174, 179, 241-242)
RESPONSE:  The Department agrees that the time to complete a reevaluation should be altered to provide sufficient time to complete the reevaluation.  The Department will amend the regulation as set forth below to clarify that a 60 day time period is to be utilized, and that the time is to be measured from the date of consent is required to conduct the necessary assessments.  

(e)  Unless the parent and district board of education agree to waive a reevaluation, all requirements of this section for performing a reevaluation shall, as applicable, be completed within [45] 60 days of the date[of the request for the reevaluation] the parent provides consent for the assessments to be conducted as part of the reevaluation or by the expiration of the three year timeframe from completion of the prior evaluation or reevaluation, whichever occurs sooner.
210. COMMENT:   The commenter suggests that the revaluation planning meeting in N.J.A.C. 6A:14-3.8(e) be held during the school year prior to the school year that the reevaluation is due to be completed. (241)
RESPONSE:  The Department does not agree.  The reevaluation planning meeting must be conducted at the time immediately prior to the reevaluation in order to use current information to determine the nature of any assessments to be conducted. 

211. COMMENT:  The commenter states the time to provide evaluation reports to parents pursuant to N.J.A.C. 6A:14-3.8(f)1 should be reduced to five days prior to the meeting.  (37)
RESPONSE:  The Department does not agree.  The ten day time period conforms to the requirement for initial eligibility meetings and is a reasonable amount of time for parents to review the reports and prepare for the reevaluation meeting. 

212. COMMENT:  The commenters oppose the proposed inclusion of recreational and medical services as a related service in N.J.A.C. 6A:14-3.9(a), as such services should not be the sole responsibility of the school district and could increase school district costs. (37, 175-178, 191)
RESPONSE:  The Department does not agree.  IDEA 2004 provides that medical services may be provided as a related service for diagnostic and evaluation purposes only, which places a clear limit on these services.  As to recreational services, they are listed as a related service, but, as with all related services, need to be provided to the extent necessary to allow the student to benefit from the educational program.  Therefore, such services are limited in their scope and need not be provided unless necessary.  

213. COMMENT:  The commenter objects to placing a limit on nursing services in N.J.A.C. 6A:14-3.9(a)8 by requiring that they are to be provided “only to the extent such services are designed to enable a child with a disability to receive a free, appropriate public education as described in the individualized education program of the child.”  Commenter states this is the basis for all related services, and that placing this language here could result in such services being reduced by school districts. (6)
RESPONSE:  The Department does not agree.  The language in this regulation derives from 20 U.S.C. §1402(26) and is not limiting, but rather, ensures that the services are those required to receive a free, appropriate public education.

214. COMMENT:  The commenter requests that N.J.A.C. 6A:14-3.9(a)9, which addresses medical services as a related service, be limited to evaluating a student for eligibility for special education and related services.  (214)
RESPONSE:  The Department does not agree that this limit is necessary, as the regulation already provides that such services are for diagnostic and evaluation purposes only.  

215. COMMENT:  The commenter disagrees with the inclusion of recreational, social work services and medical services in N.J.A.C. 6A:14-3.9(a), as medical services are part of evaluation services and recreational services are programmatic.  (42)
RESPONSE:  The Department does not agree.  Recreational and social work services have always been included in the regulation, and medical services, as well as recreational and social services, are included within the definition of related services in IDEA 2004 and must be included as related services. 

216. COMMENT:  The commenter seeks “educationally relevant criteria for the provision of related services” in N.J.A.C. 6A:14-3.9(a).  (11)
RESPONSE:  As set forth in N.J.A.C. 6A:14-3.9(a), related services shall be provided to a student with a disability when required for the student to benefit from the educational program.
217. COMMENT:  One commenter asks whether proposed N.J.A.C. 6A:14-3.9(a)11 requires that school district personnel must supervise related service providers that are non-certified because no certification is required, or that home programs such as home ABA programs can no longer be provided.  The commenter states contract issues will make such supervision difficult. Other commenters ask whether the regulation requires that school district personnel must go to a student’s home to supervise provision of services, and ask exactly what this provision means.  One commenter notes possible contract issues and asks whether those with supervisory certificates must provide the supervision.     (2, 11, 43)
RESPONSE:  Home programs may still be provided.  The regulation requires that personnel providing services for which there is no certification must be supervised by appropriate school district staff.  Supervision does not require that the supervisory person be present at all time services are being provided except in the case of physical therapy assistants, who are required by N.J.S.A. 45:9-37.20 to work in the presence of a licensed physical therapist.  Rather, it requires that the person oversee the provision of the services in the same manner other school district employees are supervised.  Appropriate supervisory staff must provide the supervision. 

Subchapter 4
218. COMMENT:  The commenters, while appreciating that the Department has increased programming time for preschool students with autism in N.J.A.C. 6A:14-4.1(d)2, request that the requirement be extended to all preschool students.  Commenters assert that treating students differently based on their diagnosis of autism violates IDEA, as well as State and Federal anti-discrimination laws.  Some commenters support the requirement as written. One commenter states the requirement is unnecessary, as school districts already provide this amount of services for preschool students with autism. One commenter suggests that such programs include both home and school based services. Finally, one commenter seeks clarification that the requirement applies only to programs designed solely to serve students with autism.  (4-6, 8-10, 14, 15, 17, 20, 23, 25, 26, 31, 38, 42,  43, 45, 182, 191, 202, 208, 216, 219, 222)
RESPONSE: The Department acknowledges commenters’ support for the proposed regulations and is encouraged that most programs for young students with autism are meeting the 25 hour recommendation.  However, the Department agrees that it should not increase the minimum time for preschool students in only one category, and will study the issue to determine whether changes are necessary for all preschool disabled programs, and return to the State Board of Education with recommendations in the future.  The Department’s guideline for young children with autism will remain 25 hours, as determined by national and State task forces.  In addition, it is important to note that the guidelines for young children with autism include home and school based services in the 25 hour recommendation.  The regulation will be amended at proposal level as follows:  

(d) District board of education operated special class [P]programs for preschoolers with disabilities shall be in operation five days per week, one day of which may be used for parent training and at least four days of which shall provide a minimum total of 10 hours of student instruction, with the following exception:


1. Preschool disabled classes operated by a district board of education shall operate at least as long as any district program for nondisabled preschoolers, but not less than 10 hours per week.

[2.  Programs for preschool students with autism shall operate for a minimum of 25 hours per week, unless a student’s IEP provides otherwise.]
219. COMMENT:  Commenter suggests adding the following language to the end of N.J.A.C. 6A:14-4.1(d)2: “Preschool students with disabilities shall be provided with individual supports and services to facilitate attending a typical preschool program operated by the school district or by a private entity.”   (6)
RESPONSE:  As set forth above, the Department has determined it necessary to delete this proposed regulation while it studies the preschool disabilities programs.  In addition, all students are to receive individual supports and services to enable them to participate in the general education classroom, and there is no need to add such a provision here. 

220. COMMENT:  The commenters believe the requirement in N.J.A.C. 6A:14-4.1(g) to evaluate a transfer student within 30 days is impractical, especially for students who enroll in summer months and those who transfer from out-of-state school districts, which generally do not provide student records quickly, and request that former “without delay” standard be reinstated. (40, 42, 176, 191, 216)
RESPONSE:  The Department does not agree.  Because school districts may adopt or implement an IEP similar or identical to the IEP the student brings with him or her from the former school district, and is not required to conduct assessments unless determined necessary, the 30 day time period is appropriate to ensure that a student is not provided a program “comparable” to that in the student’s current IEP for an inordinate period of time.  In addition, IDEA 2004 specifically requires that school districts promptly transfer student records, which should shorten transfer times for out-of-state transfers, as there is now a legal requirement to effectuate the transfer.  Finally, school districts may always conduct a reevaluation after they have implemented an IEP for a student if they determine that it is necessary to do so. 

221. COMMENT:  One commenter supports the proposed amendments to N.J.A.C. 6A:14-4.1(g) with respect to provision of services and development of an IEP for students who transfer from another school district.  Another commenter suggests that N.J.A.C. 6A:14-4.1(g) be amended to provide that, when a student transfers from an out-of-state school district, the IEP developed by the new school district may be consistent with the IEP the student had in the former school district.  One commenter states the regulation should provide that the IEP for students that transfer from an out-of-state school district may be utilized if it meets the requirements of New Jersey’s regulations.  Other commenters suggest that N.J.A.C. 6A:14-4.1(g) be amended to provide that, when a student transfers from another school district, he or she shall receive an IEP if eligible to receive special education and related services. One commenter suggests amending N.J.A.C. 6A:14-4.1(g) to provide that the child study team and not the school district board of education will conduct all necessary assessments and develop the new IEP.   (1, 2, 6, 8, 12)
RESPONSE:  The Department acknowledges commenters’ support for the proposed regulations.  In addition, the Department agrees that such IEPs may be consistent in all respects with the IEP for the out-of-state school district, but does not agree that the regulation requires amendment, as the current rule permits school districts to develop an appropriate IEP with no limits or restrictions.  The Department does not agree that requirements with respect to eligibility should be added to the proposed regulation, as the current terminology conforms to the language in IDEA 2004.  In addition, while commenter is correct in stating that students must require special education and related services as a condition of eligibility, inclusion of such a statement is unnecessary.  If, after conducting assessments, the new school district determines that the student is not eligible for special education and related services, it may so conclude and provide notice to the parents, which notice the parents may contest while the student continues to receive “comparable” services if a “stay put” is properly invoked.  In addition, IDEA 2004 does not permit school districts to adopt and implement the IEP from an out-of-state school district, but specifically requires that a new IEP be developed.  However, school districts may develop a new IEP that is the same as the IEP from the former school district if the school district determines the components of the IEP are appropriate for the student.  Finally, the Department will amend the proposed regulation as follows to clarify that a comparable IEP is to be provided only until the student’s current IEP is adopted or a new IEP is developed, and that school district staff shall conduct the activities in the regulation, not the school district board of education. 

(g) When a student with a disability transfers from one New Jersey school district to another or from an out-of-State school district to a New Jersey school district, the child study team of the district into which the student has transferred shall conduct an immediate review of the evaluation information and the IEP and, without delay, in consultation with the student’s parents, provide a program comparable to that set forth in the student’s current IEP until a new IEP is implemented [and proceed] as follows:[.]


1. For a student who transfers from one New Jersey school district to another New Jersey school district, [I]if the parents and the district agree, the IEP shall be implemented as written. [;


2. The student shall immediately be provided a program through an interim IEP that is consistent with the current IEP when] If the appropriate school district staff [ board of education does] do not agree to implement the current IEP, the district shall conduct all necessary assessments and, within 30 days of the date the student enrolls in the district, develop and implement a new IEP for the student;

[i. The district disagrees with the current evaluation and/or the current individualized education program;


ii. The parent disagrees with the proposed revisions to the individualized education program; and/or


iii. Supplemental evaluations are required].


2.  If the student transfers from an out-of-state district, the appropriate school district [board of education] staff shall conduct any assessments determined necessary and, within 30 days of the date the student enrolls in the district, develop and implement a new IEP for the student.

3. The appropriate school district [board of education] staff shall take reasonable steps to promptly obtain the student’s records, including the current IEP and supporting documentation, from the previous school district in accordance with N.J.A.C. 6A:32.  The district in which the student was previously enrolled shall take reasonable steps to promptly respond to all requests for records of students transferring fro one district board of education to another district board of education.  
222. COMMENT:  The commenter suggests amending N.J.A.C. 6A:14-4.1(g) to include a new paragraph (g)4 that reads as follows: “For children placed in out-of-home placements such as a foster/resource family, group home or residential treatment care center, school district personnel shall collaborate with caseworkers and caregivers to ensure such children are registered for and attending school within 72 hours of placement.”  (44)
RESPONSE:  The Department does not agree that regulations pertaining to registering students are appropriate for Chapter 6A:14 of the administrative code.  In addition, the suggested regulation provides no directive, but rather, seeks collaboration, which is not appropriate as a regulatory provision.  Finally, guidance with respect to enrolling and providing educational services to these students has already been prepared by the Department of Human Services, with assistance from staff of the Department of Education, and distributed by the Department of Human Services.

223. COMMENT: One commenter supports the proposed provision in N.J.A.C. 6A:14-4.1(k) permitting parents to observe all proposed placements, including in-district and out-of-district placements. Another commenter seeks clarification in N.J.A.C. 6A:14-4.1(k) that the IEP team determines the placement, and the parent may only observe and receive the placement determined by the IEP team, but may contest the placement through available procedures, such as a due process hearing.   (45, 226)
RESPONSE:  The Department acknowledges commenters’ support for the proposed regulations.  However, the Department does not agree that the proposed regulation requires clarification, as it does not provide that the parent may select the proposed placement.  Rather, it requires that the parent be permitted to observe the placement that is proposed by the school district.  It is the IEP team, which includes the parent, that makes the decision as to placement.  

224. COMMENT:  Some commenters request an explanation and clarification of proposed N.J.A.C. 6A:14-4.1(l), as a requirement to provide the same amount of instruction to students receiving replacement instruction in a resource setting will increase costs to school districts based on the need for additional staffing.  Another commenter states the second sentence of N.J.A.C. 6A:14-4.1(l) is confusing, as the first sentence already imposes the requirement, and having to include this in the student’s IEP is unnecessary and increases the burdensome requirement of developing IEPs.  Another commenter states N.J.A.C. 6A:14-4.1(l) should be amended to provide “equivalent amount of instructional time” to “at least the same amount of instructional time,” as these students should not have less instructional time, but should be able to be provided more instructional time than students in general education for the subject area.  Finally, one commenter suggests amending N.J.A.C. 6A:14-4.1(l) to read as follows in order to condense and clarify the thought. “A student with a disability shall receive an equivalent amount of instructional time as that provided general education students for each subject area and specified in the IEP.”   (2, 11, 37, 43, 45, 176, 191)
RESPONSE:  The regulation requires, as it states, that students in special class programs or resource programs outside the general education classroom receive an equivalent amount of instructional time in each subject area as is provided general education students in each such subject area.  An equivalent amount of instruction means at least the same amount of time as general education students receive for the subject area.  Any associated costs would be to ensure that students with disabilities are receiving an appropriate education and one that is at least equal to what non-disabled students are receiving.  Since these are students who have not been able to succeed in general education classes, it is unlikely that less time in instruction would be appropriate.  

In addition, the second sentence of the regulation pertains to situations where a student is in both the general setting and a pull-out resource program, and requires that the proportion of time in each program for each must be specified in the student’s IEP in order to ensure that the student is receiving the necessary amount of time in each subject area.  Likewise, the Department agrees that the proposed amendment would provide necessary clarification that such programs may provide more instructional time, but must provide at least the amount of time provided in general education for the subject, and will amend the regulation at proposal level as set forth below.  Finally, in recognition of the fact that school districts will require time to address staffing and scheduling needs that may derive from the proposed amendment, the Department will amend the regulation at proposal level to provide that it must be implemented effective in the 2007-2008 school year, but may be implemented sooner, as set forth below.

(l)  When a student with a disability receives instruction for a particular subject area in either a single-subject resource program or a special class program, the student shall receive [an equivalent amount] at least the same amount of instructional time as that provided general education students for each subject area.  For students in a single-subject resource program outside the general education class, the student’s IEP shall specify the proportion of time in the general education classroom and the resource program for each subject area.
1.  The provisions of this subsection (l) shall become effective on July 1, 2007 for the 2007-2008 school year and beyond.  However, school districts may, at their discretion, adhere to the provisions of this subsection (l) prior to July 1, 2007.  
225. COMMENT: The commenter notes that the requirement in N.J.A.C. 6A:14-4.1(l) could cause difficulties for school districts at the elementary level because resource programs at that level may only operate for one-half of the instructional day.  When a school district provides language arts (or other) instruction for a lengthy period of time as is often done at the elementary level, students cannot be placed in a resource room for math, as the total time would exceed the half-day requirement.  Thus, these students must be placed in a separate class program instead.  Commenter suggests amending the requirement for a resource setting to provide that a student may be in resource programs for three subjects, rather than limiting students to one-half of the instructional day.  (217)
RESPONSE:  The Department agrees that the half-day limit could cause difficulties in placing students in single-subject pull out resource programs.  The Department will amend N.J.A.C. 6A:14-4.6(h) at proposal level as follows:

([d]h) An in-class resource program may be provided up to the student's entire instructional day. At the elementary level, a single-subject pull-out resource program may be provided for up to [one half of the instructional day] no more than three subject areas per day. At the secondary level, [a] single-subject pull-out resource [program] classes may be provided for up to the entire instructional day.
226. COMMENT:  The commenters seek amendment of the regulations to require that teachers “teach to multiple intelligences,” and receive professional development to enable them to do so.   (71, 96)
RESPONSE: The regulations provide for the development of Individualized Education Programs that are intended to guide instruction in relation to the specific learning needs of a student with disabilities, including their learning strengths and preferences.  Multiple intelligence is one of many perspectives that can inform the identification of an individual student’s learning needs, the development of an IEP and the instruction provided to implement the IEP.

227. COMMENT: The commenter states that IEP teams must be able to consider issues such as social and emotional issues concerning students when determining the least restrictive placement for a student pursuant to N.J.A.C. 6A:14-4.2, as these factors could lead to a determination that a more restrictive setting may be appropriate for a student even though the student may be able to participate in the general education classrooms with an aide and other accommodations.  (223)
RESPONSE:  The regulation at N.J.A.C. 6A:14-4.2(a)8iii addresses concerns about placing students with social and emotional issues in the least restrictive environment.  The regulation requires the IEP team to consider the potentially beneficial or harmful effects a placement may have on the student with disabilities or the other students in the class.  The IEP team, of which the parent is a member, must determine whether a student with emotional and social problems can be appropriately educated in the general education classroom with supplementary aids and services or whether the student is appropriately educated in a more restrictive setting.    
228. COMMENT: The commenter states parents must be informed at every initial IEP meeting that full inclusion in the general education preschool class is available as the first placement that should be considered whether or not the school district has its own program.  The commenter suggests that parents should have to provide a signed waiver to place a child in a more restrictive placement.  (230)
RESPONSE:  The Department agrees that, as set forth in proposed N.J.A.C. 6A:14-4.3(a), the general education setting must be considered for all students prior to selecting a more restrictive placement.  Only after considering modifications and accommodations such as the use of aides, related services, and integrated services, should a determination to place a student in a more restrictive setting be made.   A signed waiver is not required, as parental consent is required for implementation of the initial IEP. 

229. COMMENT: The commenter noted that “regular education” should be amended to general education in N.J.A.C. 6A:14-4.2(a).  (8)
RESPONSE:  The Department agrees and will make the following change at proposal level: 

2. Special classes, separate schooling or other removal of a student with a disability from the student's [regular] general education class occurs only when the nature or severity of the educational disability is such that education in the student's [regular] general education class with the use of appropriate supplementary aids and services cannot be achieved satisfactorily;

230. COMMENT:  The commenters support the requirement in N.J.A.C. 6A:14-4.2(a)4 that school districts annually consider activities necessary to transition students in separate settings to less restrictive placement.  (4, 5, 9, 14, 17, 21, 23, 30, 31, 205, 206)
RESPONSE:  The Department acknowledges commenters’ support for the proposed regulations.

231. COMMENT: The commenters support the inclusion of the proposed requirement in N.J.A.C. 6A:14-4.2(a)9 requiring that students not be removed from the general education setting solely based on the need for modifications to the general education curriculum.  (40, 205)
RESPONSE:  The Department acknowledges commenters’ support for the proposed regulations.

232. COMMENT: The commenter requests clarification of the requirement in proposed N.J.A.C. 6A:14-4.2(a)9 that a student not be removed from the general education setting solely based on needed modifications to the general education curriculum, and seeks parameters regarding the extent of curricular modifications. (11)
RESPONSE:  The regulation is clear as written, a student should not be removed from the general education setting solely because of needed curricular modifications.  Modifications include any alteration of the general education curriculum that will allow a student to access the curriculum.  However, determinations whether to remove a student from the general education setting are individualized and fact sensitive, and should be based on all relevant factors with respect to the student, not only whether the student requires modifications to the general education curriculum. 

233. COMMENT:  The commenters support the proposed provision in N.J.A.C. 6A:14-4.2(a)10 requiring that placement in a program option must be based on the individual needs of the student.  On commenter suggests that it be placed first in the list in the regulation.  (37, 132-151, 204)
RESPONSE:  The Department agrees that this regulation sets forth an important principle underpinning IDEA 2004 and the Department’s regulations.  As to the order of the provisions in the proposed regulation, there is no need to reorganize them, as they are not hierarchical and need not be listed in a particular order.

234. COMMENT:  The commenters believe the restrictiveness of a particular program in N.J.A.C. 6A:14-4.2(a)11 should also take into account other factors including the distance from the general education program, not just the time outside the general education setting. One commenter suggests amending the regulation to provide that time away from the general education setting is one factor in determining restrictiveness of a placement.  (2, 11, 37, 38, 42)
RESPONSE:  The Department does not agree.  In accordance with IDEA 2004, time spent outside the general education setting and the opportunity, or lack thereof, to be educated with non-disabled peers are the sole measures of restrictiveness, not distance from the general education setting.

235. COMMENT: One commenter supports the Department’s efforts to expand least restrictive environment requirements (LRE) and inclusion” in the proposed regulations.  Other commenters believe LRE and inclusion are essential to assist students and applaud the changes in the proposed regulations in this area.    (15, 16, 18)
RESPONSE:  The Department acknowledges commenters’ support for the proposed regulations.

236. COMMENT:  One commenter states N.J.A.C. 6A:14-4.3(a) should not be amended as proposed, as there should be no requirement to consider the options in the amended regulation before proceeding to the continuum of placement options in N.J.A.C. 6A:14-4.3(b).  Commenter states the regulation implies that teacher aides and other options must be tried before another programmatic option may be utilized, which would cause school districts additional expense in hiring teacher aides and other personnel to implement general education placement options.  Another commenter states that N.J.A.C. 6A:14-4.3(a) should be amended to eliminate subparts one through seven, as they are already included in other parts of the regulations. Finally, some commenters support the amendments to N.J.A.C. 6A:14-4.3(a).  One commenter asserts that the regulation should be amended to provide that a student must initially be considered for placement in the general education setting.  (8, 43, 45, 295)
RESPONSE:  The Department acknowledges commenters’ support for the proposed regulations.  The Department does not agree that the regulations require amendment.  The supplemental aides and services included in N.J.A.C. 6A:14-4.3(a) are consistent with Federal and state requirements to educate students with disabilities in the least restrictive environment with appropriate supports and services.  The regulations provide sufficient flexibility for school districts to allocate or reallocate staff and instructional resources to support the education of students with disabilities in general education programs.

237. COMMENT:  The commenter requests a definition of “integrated” therapies in N.J.A.C. 6A:14-4.3(a).  (206)
RESPONSE:  The Department does not agree that such a definition is required in the regulations.  Integrated therapies are properly described in the student’s IEP.

238. COMMENT: The commenters note that individualized instruction in proposed N.J.A.C. 6A:14-4.3(a)2 cannot be included as a supplementary aid or service in the general education class, as individualized instruction is provided in other settings.  Some commenters believe this suggests one-on-one teaching, which appears to go beyond supplementary instruction. Another commenter states that this requirement could turn classrooms into resource centers.  Finally, some commenters believe this will increase demand for this type of instruction, which could negatively impact school districts, because of staffing issues and cost. (37, 38, 42, 43, 212)
RESPONSE:  The Department agrees that this proposed provision is confusing and will eliminate it at proposal level, as it is redundant with the definition of supplementary aids and services in N.J.A.C. 6A:14-4.5(c).  The regulation will be amended at proposal level as follows:  

(a)  All students shall be considered for placement in the general education class with supplementary aids and services including, but not limited to, the following:

1.  Curricular or instructional modifications or specialized instructional strategies;

[2.  Individual instruction;]

[3] 2.  Assistive technology devices and services as defined in N.J.A.C. 6A:14-1.3;


[4] 3.  Teacher aides;


[5] 4.  Related services;

[6] 5.  Integrated therapies;

[7] 6.  Consultation services; and

[8] 7.  In-class resource programs.

239. COMMENT: The commenters state that supplementary instruction must be reinserted into the regulations, as this is a necessary form of supplemental service that supports the regular curriculum and should be retained in place of individual instruction.  (43, 176-178)
RESPONSE:  The Department does not agree.  Supplementary instruction was not eliminated.  It is included in N.J.A.C. 6A:14-4.6. 

240. COMMENT: The commenter states that the requirement in N.J.A.C. 6A:14-4.3(a)8 to consider in-class resource programs and discuss the option with parents will cause more parents to seek a collaborative teaching model, which is the most expensive model some school district offers.  Commenter states this will increase its costs and the requirement should be eliminated.  (191)
RESPONSE:  The Department does not agree that consideration of in-class resource programs should be discouraged in order to avoid costs, as both IDEA 2004 and these regulations require that students remain in the general education setting with non-disabled peers unless it is not an appropriate program or placement for the student. 

241. COMMENT: Commenter states single-subject resource programs must be listed in N.J.A.C. 6A:14-4.3(a), as it is a supplementary aid and service.  Commenter states that resource programs are provided in conjunction with regular class placement pursuant to the proposed Federal regulations to implement IDEA 2004 and thus, must be considered a component of a general education placement. (43)
RESPONSE:  While the Department agrees that utilization of a pull-out resource program, with a general education component to the student’s placement results in more time in the general education setting and thus, a less restrictive placement, single-subject pull-out resource programs are not a supplementary aid or service that maintain a student in the general education classroom.  Rather, such programs are in a separate setting and the time a student spends in these programs is not time in the general education setting.  Therefore, single-subject resource programs should not be listed as a supplementary aid or service. 

242. COMMENT:  One commenter suggests amending N.J.A.C. 6A:14-4.3(b) to change “alternative placements” to “other placements,” as commenter states alternative placements could be confused with the IAES in discipline situations.  The other commenter states that the wording of the first sentence should be amended to provide that, if the education of the student cannot be achieved satisfactorily, other options should be considered.   (8, 38)
RESPONSE:  The Department does not agree that the clarifying language and terminology suggested by commenters is necessary, as the regulation is clear as written.  The proposed regulation requires that the general education setting be considered for all students and, if the general education is determined inappropriate for a student, the delineated listing of alternate settings be considered to provide the student a free, appropriate public education in the least restrictive setting. 

243. COMMENT: The commenter states that the proposed amendments to N.J.A.C. 6A:14-4.3(b) eliminated the requirement to consider placement in a public school setting first.  (214)
RESPONSE:  To the extent the commenter is implying that the amendments to the regulations altered least restrictive environment (LRE) considerations, that is not the case.  Placement in a public school in which the student may interact with non-disabled peers for even a portion of the time remains less restrictive than placement in a separate setting.  The amendments to this regulation provided clarification as to considerations prior to utilizing an option on the continuum of placements, they did not alter placement or LRE requirements.

244. COMMENT: The commenters ask what data must be collected in accordance with N.J.A.C. 6A:14-4.3(c) to determine whether an extended school year (ESY) program is necessary for a student.  Some commenters note that restricting determinations to provide ESY to breaks in service could deny students ESY until they have gone through a summer break, which is not appropriate.  One commenter also notes that not denying ESY based on programmatic considerations does not make sense, as programmatic considerations are appropriate in making decisions regarding an ESY program.  Some commenters believe the data collection could increase costs to school districts, and one suggests clarification is needed in the regulation that data only need be collected for students who will receive ESY services.  In addition, one commenter states that use of the phrase “all relevant factors” may not clearly convey responsibilities to IEP teams and should be expanded.  Finally, some commenters note that the term “other” in N.J.A.C. 6A:14-4.3(c)1 could mean anything and does not belong in a regulation.  (2, 8, 11, 37-39, 40, 191, 206, 208, 230)
RESPONSE:  The Department agrees that the requirement to collect data to determine whether an ESY program is necessary is too restrictive and will eliminate the requirement from the proposed regulation. The Department recognizes that clarification is needed.  The current and proposed regulations require the school district to determine first whether the child meets the standard for regression/recoupment.  Once it is determined that the student meets that standard, the provision of an ESY program depends on consideration of all relevant factors including resources available in the home or community. The Department will amend the regulation at proposal level to eliminate this requirement, and to eliminate the proposed language in N.J.A.C. 6A:14-4.3(c)1, which is redundant, as set forth below:

([b]c) The IEP team shall make an individual determination regarding the need for an extended school year program. An extended school year program provides for the extension of special education and related services beyond the regular school year. An extended school year program is provided in accordance with the student's IEP when an interruption in educational programming causes the student's performance to revert to a lower level of functioning and recoupment cannot be expected in a reasonable length of time.  [This shall be documented with data collected subsequent to breaks in the provision of educational services in accordance with the district board of education calendar.] The IEP team shall consider all relevant factors in determining the need for an extended school year program.


1. The district board of education shall not limit extended school year services to particular categories of disability or limit the type, amount, or duration of those services [based on fiscal, programmatic or other considerations].

245. COMMENT: The commenters support the introduction of a consultative continuum of service in N.J.A.C. 6A:14-4.5. (13, 16, 17, 21, 25, 26, 206)
RESPONSE:  The Department acknowledges commenters’ support for the proposed regulations.  

246. COMMENT:  One commenter notes that teacher aides may provide supplementary support in accordance with N.J.A.C. 6A:14-4.5(b), and posits that this could cost school districts additional money. Another commenter states the list of supplementary support services that may be provided by teacher aides in N.J.A.C. 6A:14-4.5(b) is restrictive and provides no flexibility for school districts.    (10, 39)

RESPONSE:  N.J.A.C. 6A: 14-4.5(b) should not result in increased costs to school districts.  The regulation clarifies those services that can be provided by a teacher aide and those that can be provided by an in-class teacher.  The regulation provides increased flexibility in the program options school districts can use to support the education of students with disabilities in the general education programs and has the potential for decreasing program costs.  

247. COMMENT: The commenter states “functional goals” should be included in proposed N.J.A.C. 6A:14-4.5(b)2.  (8)
RESPONSE:  The Department does not agree, as functional goals are encompassed within the terms utilized in the proposed regulation. 

248. COMMENT: The commenters believe the requirement in N.J.A.C. 6A:14-4.5(d), that teacher aides and general or special education teachers have an apportioned amount of consultation time could have a negative cost impact on school districts, as well as creating contractual issues, and should be eliminated.  Some commenters also ask what “on a regular bases” means.  One commenter notes that the requirement is not contained in IDEA 2004.  One commenter states the requirement is not a direct service and the need for consultation varies from day to day and month to month. (1, 2, 39, 42, 43, 171-173, 191, 208, 242)
RESPONSE:  The Department does not agree that consultation will negatively impact school districts or that the proposed regulation is unnecessary. The intent of the proposed regulation is to address when consultation rather than a direct service is provided.  As such, consultation among educators and related services personnel on behalf of a student for the purpose of program development is a service that should be described in the IEP.  The Department disagrees that the requirement to state the frequency and duration of the services is inflexible.  It should be noted that frequency and duration may focus on the conditions that would trigger the need for the consultation rather than a set amount of time.   For example, the IEP may state that consultation with the behavior specialist will occur at the request of the teacher when the student’s behavioral intervention plan requires modification.   Or, consultation with the school psychologist will occur at the request of the teacher when a new skill is being introduced in the classroom.  Finally, the Department does not agree that a definition of positive behavioral supports should be included in the regulation, as there is no set listing of what constitutes positive behavioral supports.  This type of information is appropriate for dissemination through training, which is provided at the Department’s learning resource centers, and through guidance from the Department. 

249. COMMENT:  The commenters believe the requirement in N.J.A.C. 6A:14-4.5(e), that teachers, related services providers, or child study team members may provide consultation on behalf of students with disabilities with general education teachers, could create a negative cost impact on school districts.  Some commenters assert that a distinction need be made between the general consultation that occurs on a daily basis and regularly scheduled consultation.  Some commenters believe the consultation should be on a regular basis, rather than at specified times.  One commenter also states that N.J.A.C. 6A:14-4.5(e)2 and 3 must be deleted because they are not mandated by IDEA 2004.  One commenter recommends stating that consultation “may” be provided, not “shall.” One commenter states consultation is a matter between school districts and the consultants that they hire, and that the Department should not regulate this interaction.  Another commenter states the requirements in N.J.A.C. 6A:14-4.5(e)1 through 3 should be eliminated, as they are unnecessary. Finally, one commenter states the provision for consultation with a teacher aide in N.J.A.C. 6A:14-4.5(e) should be eliminated.   (2, 11, 37, 42, 43, 45, 220)
RESPONSE:  The Department does not agree that consultation will negatively impact school districts or that the proposed regulation is unnecessary. The intent of the proposed regulation is to address when consultation, rather than a direct service is provided.  As such, consultation among educators and related services personnel (not just consultants hired by the school district) on behalf of a student for the purpose of program development is a service that should be described in the IEP.  The Department disagrees that the requirement to state the frequency and duration of the services is inflexible.  It should be noted that frequency and duration may focus on the conditions that would trigger the need for the consultation rather than a set amount of time.   For example, the IEP may state that consultation with the behavior specialist will occur at the request of the teacher when the student’s behavioral intervention plan requires modification.   Or, consultation with the school psychologist will occur at the request of the teacher when a new skill is being introduced in the classroom.  Finally, the Department does not agree that a definition of positive behavioral supports should be included in the regulation, as there is no set listing of what constitutes positive behavioral supports.  This type of information is appropriate for dissemination through training, which is provided at the Department’s learning resource centers, and through guidance from the Department. 

250. COMMENT:  The commenter states N.J.A.C. 6A:14-4.5(e)(3) requires a definition of “positive behavioral supports” in order to allow parents and school district staff to be clear on what is required in this area.  (5)
RESPONSE:  The Department does not agree that a definition of positive behavioral supports should be included in the regulation as positive behavioral supports are student specific. 

251. COMMENT: The commenter supports the provisions of N.J.A.C. 6A:14-4.5(b), (d) and (e), as they will provide necessary guidance and flexibility for provision of programs.  (205)
RESPONSE:  The Department acknowledges commenter’s support for the proposed regulations.  

252. COMMENT: The commenters do not agree with the limit on resource programs to a single-subject in N.J.A.C. 6A:14-4.6, as this will be costly for some school districts because of a need for more staff.  (37, 42, 43, 190, 208)
RESPONSE:  The Department acknowledges the comments.  With respect to multiple subject supplementary instruction, the Department intends to reinstate the program as an option for students with disabilities.  Elimination of this option would be inappropriate as many school districts utilize this option to provide study skills to students with disabilities who need assistance in completing classroom and homework assignments in a variety of subject areas.  The Department will amend the regulations at proposal level to reinstate the program as noted in the response to Comment #256.   

With respect to multiple subject pull-out replacement resource programs, current regulations permit four students to be served at the elementary and secondary levels.  As these students were removed from the general education classroom because of their educational needs, the group size was purposefully limited to a small number to provide for the appropriate intensity of instruction.  Therefore, increasing the numbers would not be educationally sound and maintaining the current program is not cost effective.  The Department considers that including students with disabilities in a somewhat larger group that focuses on a single subject is both educationally sound and cost effective.  However, in order to provide school districts time to alter their program offerings, the Department will amend the regulations at proposal level to include a new paragraph allowing school districts to offer multi-subject pull-out resource programs until July 1, 2008, noted in the response to Comment #256.   
253. COMMENT:  The commenters seek amendment of N.J.A.C. 6A:14-4.6(a) to provide that supplementary instruction “may” be provided to students in addition to the primary instruction, and to provide that supplementary instruction shall not be a replacement subject. (42, 43, 45)
RESPONSE:  The Department agrees that the regulation should be clarified and will amend N.J.A.C. 6A:14-4.6(a) at proposal level to provide that supplementary instruction is provided in addition to the primary instruction, not that it shall be so provided.  The amendment is set forth in the response to comment # 256. 

254. COMMENT:  One commenter seeks clarification of the meaning of N.J.A.C. 6A:14-4.6(b), and another notes that it currently provides supplementary instruction at the secondary level for up-to nine students, but believes this limit was lowered to a number less than nine students.  Commenters’ believe this perceived change will have a financial impact on school districts.   (45, 191)
RESPONSE:  The regulation sets forth the permitted group sizes for provision of supplementary instruction, and provides that they shall equate to the group sizes for provision of single-subject pull-out resource programs.  The group sizes allow for up-to 9 students with an aide, which is the same as the past limits.  Therefore, there should be no cost impact on school districts. 

255. COMMENT: The commenter seeks clarification of the meaning of N.J.A.C. 6A:14-4.6(c).  (45) 
RESPONSE:  The regulation allows teachers providing supplementary instruction to either be certified as special education teachers, or for the subject level for which supplementary instruction is being provided.  

256. COMMENT:  The commenter argues that supplementary instruction and single-subject pull-out resource programs are not distinguishable, and the requirement in N.J.A.C. 6A:14-4.6(d) that they not be provided by the same teacher at the same time is inappropriate.  One commenter seeks clarification of the meaning of N.J.A.C. 6A:14-4.6(d).     (37)
RESPONSE:  The Department acknowledges the comment and will amend the proposed regulation to clarify and distinguish the differences.  The intent of the proposed regulation was to consolidate the provision of supplementary instruction and support resource programs as these programs have identical group sizes and differ only with respect to the certification of the teacher.  Under current regulations, a certified teacher of students with disabilities must provide the support resource program.  For supplementary instruction in addition to a certified teacher of students with disabilities, a teacher certified for the subject or level in which the instruction is given may also provide instruction.  The issue of certification will be addressed through an amendment, which will require an in-class program of supplementary instruction to be provided by a teacher of the students with disabilities.  However, the Department will retain the flexibility in the regulation permitting a pull-out program of supplementary instruction to be provided by a teacher who is certified for the subject or level in which the instruction is given or who is a teacher of students with disabilities.  

Additionally, the intent of the proposed regulations was also to eliminate the distinction between in-class support and replacement because on a practical level, the line between support and replacement was at times arbitrary and not easily distinguished.  Rather, the Department has determined that the IEP should dictate the type of in-class support/instruction the student should receive.   Further, to add clarity to the rules, the Department has reinstated the term “replacement” for single subject pull-out resource programs.  A single subject pull-out resource program must be provided by a teacher of students with disabilities and may be provided in place of the instruction in the general education classroom.  The prohibition on providing supplementary instruction and single subject “replacement” pull-out resource program at the same time is not a new rule.  The Department intends to maintain the current rule because of the differences inherent in these program options.  In a program of supplementary instruction, the instruction is in addition to the student’s primary instruction in the general education classroom.  However, students in a replacement resource program receive all their instruction for the subject area in the replacement setting.  The regulation will be amended as follows:

6A:14-4.6 Program criteria: supplementary instruction and resource programs


(a)
Support resource programs shall be known as [S]supplementary instruction and [shall be] is provided to students with disabilities in addition to the primary instruction for the subject being taught. The program of supplementary instruction shall be specified in the student's IEP.
(b)
Supplementary instruction in (a) above shall be provided individually or in groups according to [the numbers for single subject pull-out resource programs] the chart at 4.6(m).
(c)
A teacher providing supplementary instruction shall be appropriately certified either as a teacher of students with disabilities according to the requirements of N.J.A.C. 6A:9, or for the subject or level in which instruction is given. An in-class program of supplementary instruction shall be provided by a teacher of students with disabilities.
(d)
Pull-out [S]supplementary instruction and [a single subject] pull-out replacement resource program shall not be provided by the same teacher during the same instructional period. 


([a]e) 
Supplementary instruction and [R]resource programs shall offer individual and small group instruction to students with disabilities. Supplementary instruction and [R]resource programs may be provided in a [regular] general education class or in a [single-subject] pull-out [resource [[]program] classroom that meets the requirements of [according to] N.J.A.C. 6A:26-6. When a resource program is provided, it shall be specified in the student's IEP. Resource programs shall provide [support instruction or replacement] instruction as defined in [(e)] (i) and [(f)] (j) below.


([b]f) The resource program teacher for an in-class resource program shall hold certification as a teacher of [the handicapped] students with disabilities. If the resource program solely serves students with a visual impairment, the teacher shall be certified as a teacher of blind or partially sighted. If the resource program solely serves students with an auditory impairment, the teacher shall be certified [as a] with the appropriate teacher of the deaf and/or hard of hearing certificate.


([c]g) A teacher of supplementary instruction and a resource program teacher shall be provided time on a regular basis for consultation with appropriate general education teaching staff.


([d]h) An in-class [resource] program of supplementary instruction may be provided up to the student's entire instructional day. At the elementary level, a single-subject pull-out resource program may be provided for up to one half of the instructional day. At the secondary level, [a] single-subject pull-out resource [program] classes may be provided for up to the entire instructional day.


([e]i) In an [support] in-class [resource] program[,]  of supplementary instruction, the student shall [meet the regular education curriculum requirements for the grade or subject being taught.]  be provided [M]modifications to the instructional strategies or testing procedures [may be provided and, if provided, shall be provided] or other specialized instruction to access the general education curriculum in accordance with the student's IEP. The primary instructional responsibility for the student in an [support] in-class [resource] program of supplementary instruction shall be [[] the regular classroom teacher [with input from the resource program teacher as] unless otherwise specified in the student's IEP. An [support] in-class [resource] program of supplementary instruction shall be provided in the student's [regular] general education class [shall be] at the same time [and in the same activities] as the rest of the class. A student receiving an in-class [resource] program of supplementary instruction shall be included in activities such as group discussion, special projects, field trips and other regular class activities as deemed appropriate in the student's IEP.

([f]j) In a [[] replacement []] single subject pull-out resource program, the [regular] general education curriculum and the instructional strategies may be modified based on the student's IEP. The resource program teacher shall have primary instructional responsibility for the student in the [replacement] resource program and shall consult with the [regular] general classroom teacher as appropriate. [In an in-class replacement resource program, only a single content area shall be taught to the group. A student receiving an in-class replacement program shall be included in activities such as group discussion, special projects, field trips and other regular class activities as deemed appropriate in the student's IEP.]


.      .      .
(l)  A single-subject pull-out resource program shall be taught by a teacher certified to teach students with disabilities. 

1.  When organizing a single-subject pull-out resource class, the district board of education shall consider the commonality of the instructional needs for the subject area being taught according to the levels of academic achievement, learning characteristics and management needs of the students to be placed in the class.

2.
The resource program teacher shall provide the primary instruction for the students in the class.


([h]m) Group sizes for supplementary instruction and resource programs shall not exceed the limits listed below. Group size may be increased with the addition of an instructional aide, except where noted, according to the following:

[Support]       
Preschool/Elementary    
Secondary
Supplementary     
Instruction 
No Aide     Aide Required
No Aide  
Aide required


In-class[1]         [6]8          --              [9]10            --

Pull-out
 Single subject    6           7 to 9            9          10 to 12
 Multiple subject
 6           7 to 9            6           7 to 9


Replacement Resource  Preschool/Elementary          Secondary
        

No Aide
Aide Required     No Aide 
Aide Required

[In class 2         3             --              3             --]

Pull-out
Single subject
 6           7 to 9            9          10 to 12
[Multiple subject3 4             --              4             --]
 
_______________
[1Group size for in-class support shall not be increased, except  according to N.J.A.C. 6A:14-4.10.
 

2Group size for in-class replacement instruction shall not be increased, except according to N.J.A.C. 6A:14-4.10.


3Group size for multiple subject pull-out replacement instruction shall not be increased except according to N.J.A.C. 6A:14-4.10.]
 


([i]n) [In-class support and in-class replacement instruction may be provided only at the preschool or elementary level to students with disabilities by the same teacher during the same instructional period. Group size for this combined in-class resource program shall not exceed three students with disabilities] The maximum number of students with disabilities that shall receive an in-class resource program shall be eight (8) at the preschool or elementary level, and ten (10) at the secondary level. [, except that the total number of students with disabilities receiving an in-class resource program shall not exceed 50 percent of the total class enrollment. Only t]The option to increase the group size of an in-class [resource] program of supplementary instruction [may be increased] in accordance with N.J.A.C. 6A:14-4.9[.] shall be prohibited. [The prohibition on the total number of students with disabilities receiving an in-class resource program exceeding 50 percent of the total class enrollment shall not be excepted pursuant to N.J.A.C. 6A:14-4.9.]

([j]o) [Pull-out support and pull-out replacement resource programs shall not be provided at the same time by the same teacher]  The group size of a single-subject pull-out resource program may be increased in accordance with N.J.A.C. 6A:14-4.9.  The option to increase the group size for multiple subject supplementary instruction according to N.J.A.C. 6A:14-4.9 shall be prohibited. 
.      .      .

(q) For the 2006-2007 and 2007-2008 school years, multiple-subject replacement pull-out resource programs may be operated in accordance with the provisions of this section N.J.A.C. 6A:14-4.6 for a maximum of four students in any such program at both the elementary and secondary levels.  The four student limit shall not be excepted pursuant to N.J.A.C. 6A:14-4.9.  Beginning July 1, 2008, multiple-subject pull-out resource programs shall no longer be operated.  

For additional clarity, the Department has included the following chart showing the options available under supplementary instruction and resource programs if the rules are adopted as proposed.

Supplementary Instruction

Preschool/Elementary    
Secondary     



No Aide     Aide Required
No Aide  
Aide required


In-class         
 8          --              
 10            --

Pull-out
 Single subject    6           7 to 9            9          10 to 12
 Multiple subject
 6           7 to 9            6           7 to 9

Replacement Resource       
Preschool/Elementary          Secondary
      No Aide
Aide Required     No Aide 
Aide Required

Pull-out
Single subject
 6           7 to 9            9          10 to 12
[Multiple subject  4             --              4             --]

257. COMMENT:  The commenters ask what “on a regular basis” means in N.J.A.C. 6A:14-4.6(g), as this could impact school district staffing, budgets and teacher contracts.  One commenter suggests deletion of the regulation, as it is not required by IDEA 2004.  (11, 43)
RESPONSE:  Consultation between the classroom teacher and the teacher of supplementary instruction, and the classroom teacher and the resource program teachers, is necessary to ensure that the supplemental teacher and the resource teacher have knowledge of the activities in the general education classroom in order to improve the instruction provided in the resource setting.  The Department added the phrase, “regular basis” to ensure that such consultation would occur.  The Department disagrees that the requirement is inflexible or will impact staffing.  It should be noted that on a regular basis allows school districts to focus on the conditions that would trigger the need for the consultation rather than a set amount of time.  Finally, while this provision is not mandated by IDEA 2004, that law does require that students receive appropriate programming, but leaves the specifics as to programming to the states.   

258. COMMENT: The commenter supports the requirement for consultation between the teacher of supplementary instruction or resource teacher and the general education teacher in N.J.A.C. 6A:14-4.6(g).   (205)
RESPONSE:  The Department acknowledges commenter’s support for the proposed regulations.

259. COMMENT:  The commenters oppose the reduction of the age span in proposed N.J.A.C. 6A:14-4.6(k) for single-subject pull-out resource programs from four years to three years.  Commenters believe this will unnecessarily limit options for provision of services and encourage inappropriate student grouping.  Commenters believe this will have a significant fiscal impact on school districts because of the need for additional staff, especially at the secondary level where programs are offered and provided to students in larger age spans. (1, 10, 11, 36-40, 42, 43, 45, 171-173, 175-178, 190, 191, 194, 211, 216, 221, 242)
RESPONSE: The Department considers a three year age span appropriate for elementary age students with disabilities because developmental and curricular differences may be greater at this level than at the secondary level. The Department believes that a four year age span at the secondary level continues to be appropriate, as classrooms are organized around a subject area.  Therefore, the Department will maintain the proposal to reduce the age range at the elementary level.  The age range at the secondary level will be kept at four years.  The Department will also provide school districts a year to reorganize their programs to accommodate the new age range requirement at the elementary level.  Thereafter, school districts may seek exceptions to the age range requirements for individual students in accordance with N.J.A.C. 6A:14-4.9.  The proposed regulation will be revised at proposal level as follows:
N.J.A.C. 6A:14-4.6(k):

([g]k) The age span in an approved [separate] single-subject pull-out resource program shall not exceed [four] three years in elementary programs, and shall not exceed four years in secondary programs. 

1.  The provisions of this subsection (k) with respect to elementary programs shall become effective on July 1, 2007 for the 2007-2008 school year and beyond.  For the 2006-2007 school year, the age range in elementary programs shall not exceed four years.  However, school districts may, at their discretion, adhere to the provisions of this subsection (k) prior to July 1, 2007.  
N.J.A.C. 6A:14-4.6(p)
([k]p) Secondary [resource] programs shall be in schools in which any combination of grades six through 12 are contained and where the organizational structure is departmentalized for general education students.
260. COMMENT:  The commenter supports the reduction of the age span in N.J.A.C. 6A:14-4.6(k) for single-subject pull-out resource programs from four years to three years.  However, commenter states the age spans should be reduced further. (206)
RESPONSE:  The Department acknowledges commenter’s support for the proposed regulations.  However, as set forth above, the Department is limiting the change to the elementary level while it further studies the issue of appropriate age ranges and the financial impact of a change. 

261. COMMENT: One commenter states functional needs should be a consideration in N.J.A.C. 6A:14-4.6(l), which governs organization of single-subject classes.  Another commenter supports the requirements in N.J.A.C. 6A:14-4.6(l). Finally, one commenter suggests deletion of N.J.A.C. 6A:14-4.6(l)2, which provides that the resource teacher shall have primary instructional responsibility for students in single-subject pull-out resource, as there is no other teacher that could have primary instructional responsibility.     (2, 8, 206)
RESPONSE:  The Department acknowledges commenter’s support for the proposed regulations.  However, the Department does not agree that the proposed regulation requires amendment.  The requirement to consider commonality of instructional needs, learning characteristics and management needs addresses both academic and functional areas.  In addition, such needs are addressed when developing student’s IEPs, and are a factor in whether a student will be placed in a class, not in how a class is developed.  Finally, because the regulation refers to single-subject pull-out resource programs, the general education teacher also has instructional responsibilities.  Therefore, the clarification is appropriate.

262. COMMENT: The commenter opposes increasing sizes for in-class programs in N.J.A.C. 6A:14-4.6(m), as this will make it more difficult for students to achieve proficiency on State tests.  (206)
RESPONSE:  The Department does not agree that providing more opportunities to participate in the general education setting will make it more difficult for students to achieve proficiency on State tests.  To the contrary, the regulation provides opportunities for an increased number of students with disabilities to be educated in the general education class, having access to the general education curriculum and instruction, with the support of an in-class teacher.  Additionally, the regulations continue to provide for the education of students with disabilities in a variety of placement options outside the general education class, when the IEP team determines that to be the least restrictive appropriate placement.
263. COMMENT: The commenters suggest retaining the numbers for resource programs in N.J.A.C. 6A:14-4.6(m) as they were, except for in-class support.  One commenter suggests phasing-in the amendments over three years.  (2, 45, 216)
RESPONSE:  The numbers for single-subject pull-out resources programs were not amended. 

264. COMMENT: Some commenters oppose the requirement in N.J.A.C. 6A:14-4.6(n) that students in an in-class resource program shall be limited to eight students at the elementary level and ten at the secondary level, and others oppose the classes being limited to 50% of the enrollment in the class.  Commenters believe these limits will increase school district costs and some believe they could cause students to be placed in more restrictive settings because of a lack of space in the general education classroom if classes have a small enrollment.  Some commenters believe that exceptions should be available for some school districts, especially smaller school districts which will have a more difficult time implementing this.  Other commenters support the increase in the number of students that may receive in-class support in N.J.A.C. 6A:14-4.6(n).  Finally, one commenter supports the requirement in N.J.A.C. 6A:14-4.6(n) that students in an in-class resource program shall be limited to eight students at the elementary level and ten at the secondary level, and others oppose the classes being limited to 50% of the enrollment in the class, and suggests lowering the percentage further.       (10, 30, 36, 40-42, 45, 190, 190, 191, 206, 211, 236)
RESPONSE:  The Department does not agree that the numbers for in-class resource programs, which have been increased in the proposed regulations, should be amended further.  This proposed regulation is necessary to ensure the general education classroom does not become more akin to a special education setting.  Also, costs should not increase significantly, as the limits are broad and afford room for appropriate numbers of students.  The Department agrees that the requirement that students with disabilities receiving a resource program be limited to 50% of the total class enrollment should be eliminated, and will eliminate the provision at proposal level.   However, the regulation will also be amended at proposal level in proposed revisions to N.J.A.C. 6A:14-4.6(n) to prohibit school districts from seeking exceptions to the permitted number of students in an in-class resource program.  The amendments are set forth in the response to comment # 256.

265. COMMENT:  The commenter notes that N.J.A.C. 6A:14-4.6(o) allows for increasing the size of single-subject pull-out resource programs with the addition of an instructional aide, but does not permit increasing in-class resource programs in the same way.  Commenter suggests allowing such increases as well. (10)
RESPONSE:  The Department does not agree.  The limits for in-class programs were already increased and are at levels the Department believes are instructionally appropriate for that setting and should not be increased further.  In addition, there is already an extra instructional person in the classroom, the general education teacher, and the size of these groups has already been increased.  Students may also have a personal aide if necessary.  However, the Department does not agree that a further increase in the numbers for in-class resource is appropriate. 

266. COMMENT: One commenter states functional needs should be a consideration in N.J.A.C. 6A:14-4.7(a), and that the regulation be amended to provide that “[placement in a special class program shall occur when] individual needs of the students are of such a nature and extent that no other less-restrictive program [is appropriate].”  Another commenter states N.J.A.C. 6A:14-4.7(a) should be amended to read “educational, behavioral or other needs,” as the word “and” implies that there must be other needs.   (8, 37)
RESPONSE:  The Department does not agree that the proposed regulation requires amendment.  The requirement to consider the nature and severity of the student’s disability provides the appropriate criteria.   The current wording also ensures that all needs are considered when developing special class programs.

267. COMMENT:  The commenters oppose the reduction of the age span in N.J.A.C. 6A:14-4.7(a)2 for special class programs from four years to three years.  Commenters believe this will unnecessarily limit options for provision of services and encourage inappropriate student grouping.  Commenters believe this will have a significant fiscal impact on school districts because of the need for additional staff, especially at the secondary level where programs are offered and provided to students in larger age spans. (1, 10, 37, 43, 45, 171-174, 176, 179, 194, 207, 209, 221, 242)
RESPONSE: The Department agrees that this proposed amendment could have a significant financial impact on school districts and, because this is a matter for state regulation and is not governed by IDEA 2004, the Department will amend the proposed regulations as set forth below while it studies appropriate age ranges.  The age-range in special class programs will be reduced to three years at the elementary level, but will be returned to four years at the secondary level in the proposal level regulations.  However, the Department will include a provision providing that the three-year age range at the elementary level will not go into effect until the 2007-2008 school year as set forth below.  The Department will return to the State Board of Education with recommendations for further amendment, if appropriate, after it has studied the issue.  

(a) A special class program shall serve students who have similar intensive educational, behavioral and other needs related to their disabilities in accordance with their individualized education programs.  Placement in a special class program shall occur when the IEP team determines that the nature and severity of the student’s disability is such that no other school-based program will meet the student’s needs. Special class programs shall offer instruction in the core curriculum content standards unless the IEP specifies [an alternative] a modified curriculum due to the nature or severity of the student's disability. The regular education curriculum and the instructional strategies may be modified based on the student's IEP. Special class programs shall meet the following criteria:


1. Depending on the disabilities of the students assigned to the special class program, the special class teacher shall hold certification as a teacher of [the handicapped] students with disabilities, teacher of blind or partially sighted, and/or teacher possessing the appropriate teacher of the deaf or hard of hearing certificate;


2. The age span in special class programs shall not exceed [four] three years in elementary programs, and shall not exceed four years in secondary programs; [and]

i.  The provisions of this subsection (2) with respect to elementary programs shall become effective on July 1, 2007 for the 2007-2008 school year and beyond.  For the 2006-2007 school year, the age range in elementary programs shall not exceed four years. However, school districts may, at their discretion, adhere to the provisions of this subsection (2) prior to July 1, 2007; and
268. COMMENT:  The commenters support the reduction of the age-range in self contained classes in N.J.A.C. 6A:14-4.7(a)2 . (6, 25, 30, 233, 237)
RESPONSE:  The Department acknowledges commenter’s support for the proposed regulations.  However, the Department has determined to study the potential benefit, as well as the impact on school districts and their ability to operate sufficient numbers of programs. At this time, as set forth in the response to comment #268, only the age ranges at the elementary level will be altered.  After these issues have been assessed, the Department will return to the State Board of Education with recommendations as determined appropriate in the future.  

269. COMMENT: The commenter suggests elimination of N.J.A.C. 6A:14-4.7(c), which sets forth criteria for placement in a moderate to severe cognitive disabilities program, as it is unnecessary.  (205)
RESPONSE:  The Department does not agree.  The criteria for placement in a moderate or severe cognitive disabilities program is necessary to guide school districts when making these determinations.

270. COMMENT: Commenters, while acknowledging the pedagogical basis for them, oppose the reduction in class sizes in N.J.A.C. 6A:14-4.7(e), as the proposals will have a significant impact on school districts because of the increase in costs associated with adding classes and teachers to meet the reduced class-size limits.  Commenters believe the issue should be studied prior to altering the permitted class sizes in the regulation.  Some commenters seek, at a minimum, a phase-in of the changes in order to allow school districts to prepare for the changes.  (1, 10, 36, 38-40, 42, 43, 45, 170 -176, 179, 191, 194, 207, 210, 216, 220, 221, 231, 242)
RESPONSE:  The Department agrees that the proposals with respect to class sizes should be studied further prior to proposing changes to the New Jersey State Board of Education.  Therefore, the Department will amend the regulation at proposal level to return to the previous class-size limits.  The Department will study the actual class sizes and the impact of changes return to the State Board of Education with recommendations as determined appropriate in the future.  The proposed amendments follow:

[3](e). Instructional group sizes for preschool, elementary and secondary special class programs shall not exceed the limits listed below. The instructional group size may be increased with the addition of a classroom aide according to the numbers listed in Column III as follows:

I                       II                        
III
Program           Instructional Size:  

Instructional Size:
                  No Classroom Aide Required   
Classroom Aide Required

                         

Auditory impairments          8                   9 to 12


Autism (FN1)                  3                   4 to 6
                                                  7 to 9
                                                  (Secondary only;
                                                  (Two aides required)


Behavioral disabilities       [[9]8] 9            [[10]9] 10 to 12


Cognitive (FN2)
Mild                        [[12]8] 12        [[13]9] 13 to [[16]12] 16
Moderate                    [[10]8] 10        [[11]9] 11 to [[13]12] 13
Severe                        3                    4 to 6
                                                   7 to 9
                                                   (Two aides required)

Learning and/or 

language disabilities
[Mild to moderate]            [[10]8]10       [[11]9] 11 to [[16]12] 16
[[Severe                        8                    9 to 12]]

Severe                        8                    9 to 12


Multiple disabilities          8                    9 to 12


Preschool disabilities (FN3)  --                    1 to 8
                                                    9 to 12
                                                   (Two aides required)


Visual impairments            8                    9 to 12
_______
(FN1)A program for students with autism shall maintain a student to staff ratio
  of three to one. For a secondary program, two classroom aides are required 
  when the class size exceeds six students. 
(FN2) A program for students with severe to profound cognitive disabilities 
  shall maintain a three to one student to staff ratio. 
(FN3) A classroom aide is required for a preschool classroom. Two aides are 
  required when the class size exceeds eight students. 
271. COMMENT:  The Commenter states that, when determining how many students should be in a class in accordance with N.J.A.C. 6A:14-4.7(e), students with a personal aide should not be included in the determinations.  (209)
RESPONSE:  The Department does not agree.  While students with a personal aide need not be counted when determining the number of aides required for a class, they must be counted when determining the number of students in the classroom.  The Department will amend the regulation as set forth below to clarify this. 

[3](e). Instructional group sizes for preschool, elementary and secondary special class programs shall not exceed the limits listed below. The instructional group size may be increased with the addition of a classroom aide according to the numbers listed in Column III as [follows] set forth below.  When determining whether a classroom aide is required, students with a personal aide shall not be included in the student count:
272. COMMENT: The commenters support the reduction in class sizes in N.J.A.C. 6A:14-4.7(e), as they believe the reductions will benefit students with disabilities and improve the instruction they receive.  One commenter suggests delaying implementation of the new class sizes for one year.    (3, 4, 6, 15, 20, 25, 27, 30, 31, 206, 233, 237)
RESPONSE:  The Department acknowledges commenter’s support for the proposed regulations.  However, the Department has determined to study the potential benefit, as well as the impact on school districts and their ability to operate sufficient numbers of programs.  After these issues have been assessed, the Department will return to the State Board of Education with recommendations as determined appropriate in the future.  As set forth in the response to comment #271, the class sizes will be returned to their original sizes at proposal level. 

273. COMMENT: The commenter states that N.J.A.C. 6A:14-4.7(g)2, which limits the number of students in a general education class instructed by a subject area teacher, must be reinstated, as it could create a burden on general education teachers.  (206)
RESPONSE:  The Department does not agree.  This regulation is no longer necessary as supplementary aids and services are required to enable students to achieve satisfactorily in the general education classroom.  Additionally, this rule conflicts with a proposed regulation at N.J.A.C. 6A:14-(a)9 which states that a student with a disability is not removed from the general education classroom solely based on needed modifications to the general education curriculum.    

274. COMMENT: The commenter seeks amendment of N.J.A.C. 6A:14-4.8(a) to delineate locations where home instruction may be provided, to require that the parent consent to the location for provision of home instruction and to define what constitutes a repeated failure to make a child available for home instruction.  (8)
RESPONSE:  The Department does not agree that the requested revisions are necessary.  Broad language was utilized when setting forth where home instruction may be provided in order to provide school districts flexibility in determining where best to provide such instruction in each individual circumstance.  In addition, mandating parental consent to the location could cause delays in the provision of instruction when the parent and school district disagree on the proper location.  Finally, repeated failure to make a student available is to be determined on a case-by-case basis, taking into consideration the student’s disability and circumstances, and should not be quantified as a specific amount of time. 

275. COMMENT: One commenter supports the inclusion of proposed N.J.A.C. 6A:14-4.8(a)6, which requires school districts to consider whether students are truant if a parent repeatedly fails to make a student available for home instruction.  Another commenter states home instruction should include group instruction, rather then just one-on-one instruction.  Finally, a commenter states the regulation should address the need for related services.    (37, 42, 184)
RESPONSE:  The Department acknowledges commenters’ support for the proposed regulations.  The Department does not agree that home instruction should be amended to require group instruction, as the nature of this placement requires individualized instruction in most instances.  Finally, as to related services, the program of home instruction should include all services that are necessary and appropriate to allow the student to progress as set forth in the student’s IEP.

276. COMMENT: Commenter seeks amendment of N.J.A.C. 6A:14-4.9 to provide that exceptions may be sought with respect to age ranges and group sizes.   (38)
RESPONSE:  The Department does not agree that the regulation need be amended , as it clearly permits exceptions for age range and group sizes. 

277. COMMENT: The commenter requests that N.J.A.C. 6A:14-4.11 be amended to permit students to meet the state graduation requirements either through the high school proficiency assessment or supplemental review assessment.  (37)
RESPONSE:  The Department does not agree that the requested change is necessary, as the requested language is contained in N.J.A.C. 6A:8-4.1(d). 

278. COMMENT:  One commenter opposed the addition of the requirement in N.J.A.C. 6A:14-4.11(b)4, which concerns provision of a written summary of performance and postsecondary recommendations when students graduate or age out, as it may impose legal ramifications.  Others sought clarification of the provision. (2, 38, 39, 42)
RESPONSE:  The Department does not agree.  The regulation imposes a requirement of IDEA 2004.  However, to provide school districts more flexibility in meeting the requirements of the regulation, the Department will amend it at proposal level to eliminate the time period for provision of the summary and recommendations as follows:

4.  When a student graduates or exceeds the age of eligibility, the student shall be provided a written summary of his or her academic achievement and functional performance [within 30 days] prior to[, or after,] the date of the student’s graduation or the conclusion of the school year in which he or she exceeds the age of eligibility.  The summary shall include recommendations to assist the child in meeting his or her postsecondary goals.  

Subchapter 5

279. COMMENT: The commenters object to proposed N.J.A.C. 6A:14-5.1(a)2, which permits school districts to supplement existing child study teams with additional teams through contracts or joint agreements.  One commenter does not believe contracted child study team members can perform the various roles of team members as well as school district employees and should not be permitted.   (232, 243-319)
RESPONSE:  The Department does not agree.  The proposed regulation provides necessary flexibility in meeting school district’s staffing needs by allowing them to obtain added child study team services from other school districts, clinics and agencies, as needed.  This proposed regulation clarifies current law, which already permits school districts to contract for additional child study team services and allows school districts to provide all necessary child study team services to serve students with disabilities effectively.

280. COMMENT:  The commenter objects to the proposed addition of N.J.A.C. 6A:14-5.1(a)3, which permits hiring of staff to replace child study team members who are absent from work for an identifiable period of time by contracting with clinics, agencies, individuals or another school district board of education to perform the missing team member’s duties.   (206)
RESPONSE:  The Department does not agree.  This proposed regulation will permit school districts to replace child study team members who are absent for an identified period of time, such as for a medical or maternity leave, which will provide school districts a means to provide necessary services during such absences.  All persons with whom the school district contracts must receive a criminal history check and possess the appropriate license and certification.   

281. COMMENT: The commenter asks whether propsoed N.J.A.C. 6A:14-5.1(c)1iii(1), which requires that those employed in a supportive role to providers of related services to provide such services under the supervision of persons appropriately licensed and, where appropriate, certified to provide such services, permits school districts to hire speech therapy assistants to assist in the delivery of these services.  (209)
RESPONSE:  School districts have always been able to hire aides to assist in providing any service.  The proposed regulation only provides clarification.  In addition, the use of aides does not permit school districts to alter the allowed group sizes, but rather, it provides support for providers of services.   

282. COMMENT: Some commenters seek clarification of whether the school district staff that would supervise specialists in behavior modification or other disciplines for which there is no license or certification in accordance with N.J.A.C. 6A:14-5.1(c)1iii(3) would be school district personnel with supervisory certificates and who may provide general supervision.  One commenter asked whether persons providing an ABA program are required to hold a bachelors degree to provide such service in accordance with the proposed regulation.  (2, 39, 43)
RESPONSE:  The supervision may be provided by school district staff with appropriate general supervisory certification.  The providers of services, as specified in the regulation, must possess a bachelors degree. 

283. COMMENT: The commenter asks whether proposed N.J.A.C. 6A:14-5.1(c)1iii(2), which requires that physical therapy assistants work in the presence of a certified physical therapist, imposes such a requirement when occupational therapists and others may work only under the supervision of an appropriately certified provider of such services.  (42)
RESPONSE: N.J.S.A. 45:9-37.20 requires that physical therapy assistants work in the presence of a certified physical therapist.  Therefore, the Department provided a separate requirement in conformance with those rules for physical therapy assistants.

284. COMMENT:  The commenter states proposed N.J.A.C. 6A:14-5.2(a)3ii, which precludes employees of school districts, approved private schools for the disabled and nonpublic schools from providing services to students attending the school  by which they are employed as an employee of a clinic or agency, will cause service delivery problems. The commenter states the proposed regulation should be amended to provide that such employees may not provide services to students for whom they have direct educational responsibility only.  Otherwise, the commenter states the proposed regulation will hamper school districts’ ability to obtain needed services from clinics and agencies.   (464)
RESPONSE:  The Department does not agree that school districts, approved private schools for the disabled and nonpublic schools should hire their employees, who also work for clinics or agencies, to provide services to students for whom the school districts, approved private schools for the disabled and nonpublic schools are responsible.  This results in cost increases by paying employees additional amounts to provide services outside school district hours that they are already employed by the school or school district to provide.  In addition, the proposed regulation merely extends the existing prohibition to employees of approved private schools for the disabled and nonpublic schools.  

Subchapter 7

285. COMMENT: The commenter states N.J.A.C. 6A:14-7.5(b)1i must be amended to provide that a parent must visit a receiving school prior to placement of a student in the school.  (8)
RESPONSE:  The Department does not agree.  A requirement is contained in N.J.A.C. 6A:14-4.1(k) that the parent be provided the opportunity to visit a proposed placement, including receiving schools, prior to effectuating the placement.  Provision of the opportunity is all that may appropriately be required, as a requirement that the parent must visit the school could delay placement and provision of a program and services to a student, contrary to IDEA 2004 and these regulations. 

286. COMMENT: The commenter requests that proposed N.J.A.C. 6A:14-7.6(d) be amended to provide that schools may share a principal when a full-time non-teaching principal is cost prohibitive. (43)
RESPONSE:  The regulation already provides the necessary clarification, as it permits schools to submit a plan to ensure adequate supervision in lieu of hiring a full-time non-teaching principal.  This could include sharing a principal.  Therefore, the regulation requires no further clarification. 

287. COMMENT:  The commenter states the proposed requirement in N.J.A.C. 6A:14-7.7(a) to convene an IEP meeting within 10 days of a determination of a receiving school to terminate a student’s placement must be revised, as school districts cannot hold an IEP meeting within 10 days because of the need to provide 15 days notice of the meeting.  Commenter also states receiving schools should be precluded from dismissing students until a new IEP is implemented.    (37)
RESPONSE:  The Department does not agree that an IEP meeting cannot be convened within ten days.  The regulations  require that school districts provide parents sufficient prior notice to ensure that they have the opportunity to attend the meeting, not 15 days prior to the meeting. As to terminating students’ placement, the regulations require an IEP meeting and provision of notice to the parent prior to termination of the placement.  The regulations also require that the termination of placements occur in accordance with the contract between the school district and the receiving school.  

288. COMMENT: The commenter states that N.J.A.C. 6A:14-7.9(b) should be amended to require progress reporting four times per year, not three.   (37)
RESPONSE:  The Department does not agree.  The regulation provides that progress reporting shall occur at least three times per year, or in accordance with the school district’s contract with the receiving school.  Therefore, if a school district provides progress reports more than three times per year, the receiving school may be required to provide such reports in its contract with the school district. 

Subchapter 8
289. COMMENT: The commenter recommends amending N.J.A.C. 6A:14-8.1(f) and (g) to identify students as “enrolled in” state facilities, rather than as “in residence” in such facilities, as many state facilities are not residential.   (44)
RESPONSE:  The Department does not agree.  N.J.A.C. 6A:14-8.1 specifically addresses students residentially placed in a State facility, not students enrolled in a State facility.     

290. COMMENT: The commenter suggests adding a new subsection (g) to N.J.A.C. 6A:14-8.1 that reads as follows: “For a student enrolled in a State facility education program, the identified district board of education shall be responsible for reviewing the educational records provided by the State facility and the student’s progress toward meeting high school graduation requirements, awarding credit for work completed and, as appropriate, issuing a State endorsed diploma.”    (44)
RESPONSE:  The department disagrees. The current practice provides school districts the latitude to determine whether to award credit for work completed by a student while in a State facility.  Establishment in regulation of a requirement for school districts to recognize or accept credits would expand current practice and eliminate school district’s authority to determine when it is appropriate to award credits for work completed in another educational institution, and the number of credits to be awarded.  Likewise, school district’s authority to determine whether and when to award a diploma is addresses in other regulations, and should not be altered by these regulations.  

291. COMMENT:  The commenter recommends adding language to N.J.A.C. 6A:14-8.1(h) providing that state facilities must transfer educational records and progress reports for students in accordance with N.J.A.C. 6A:17-3.7(c) and (d).  The commenter also recommends adding language to the regulation a requirement that state facilities be responsible for recommending credit to be awarded for work completed in the state facility and for requesting, when appropriate, issuance by the school district of a state-endorsed diploma to a student.   (44)
RESPONSE:  The Department does not agree.  Student record requirements, progress reporting and documentation of student work are areas addressed in other regulations, and are not properly addressed in these regulations.  Likewise, school district’s authority to determine whether and when to award a diploma is addresses in other regulations, and should not be altered by these regulations.   

292. COMMENT: The commenter recommends amending N.J.A.C. 6A:14-8.3(c) to provide that it pertains to students referred by school districts to day school programs operated by the Department of Human Services.   (44)
RESPONSE:  The department disagrees. A school district’s responsibility for oversight of all its State facility placements remains a requirement regardless of the originator of the placement.  The Department of Human Services does arrange some state facilities education act (SFEA) placements in its own Day school programs.  As reported in December 2005, 17 SFEA students were served through regional day schools (4.5% of the total enrollment).  The commenter notes that it operates other day programs which accept placements from other than school districts.  While located on the site of the regional day school, the Department does not regard these students as in day school placements.

Subchapter 9
293. COMMENT:  The commenter states the proposed regulations in N.J.A.C. 6A:14-9.1 must address “disproportionality requirements in IDEA 2004.”  (206)
RESPONSE:  The Department does not agree.  Reporting requirements in IDEA 2004 with respect to disproportionate representation of racial or ethnic groups is appropriately addressed in the proposed regulations at N.J.A.C. 6A:14-1.2(e)3, and they require no further clarification.

294. COMMENT:  The commenter requests addition of language in N.J.A.C. 6A:14-9.2 setting forth how directives in a complaint investigation report will be enforced. (5)
RESPONSE:  The Department disagrees that the regulations should delineate how directives in a complaint investigation report will be enforced.  Such a regulation is unnecessary as the Department has published the enforcement activities available to ensure that corrective action is taken by a school district when there is a finding of noncompliance as a result of a complaint investigation.  These may be viewed on the Department’s website at http://www.nj.gov/njded/specialed/complaint/. 
295. COMMENT: The commenter objects to elimination of the provisions in N.J.A.C. 6A:14-9.2(b)3i(1) and (2) that permitted extension of the one year time limit to raise issues in a complaint investigation under specifies circumstances, including ongoing violations or because the complaint seeks compensatory services.  (8)
RESPONSE:  The Department does not agree.  The proposed revisions conform to IDEA 2004 and provide limits on when a request for a complaint investigation may be filed.  If Federal requirements are amended, the Department will amend its requirements at that time.

296. COMMENT: The commenter states proposed the provision in N.J.A.C. 6A:14-9.2(c) stating that an investigation will be conducted “if necessary” must be deleted in order to be sure all requests receive full consideration.  (8)
RESPONSE:  The Department does not agree.  The proposed language allows for the Department to investigate those issues that are necessary, but does not require an investigation when inappropriate or unnecessary, such as when an educational agency undertakes steps to resolve the issue without a need for a complaint investigation.  This provision allows the Department to utilize resources more effectively and efficiently, and is appropriately included in the regulations. 

Agency Initiated Changes

The following proposed amendments to the discussion level regulations are being made by the Department based on its review of the regulatory provisions and proposed amendments.  The changes are intended to improve the procedures in the regulations for the delivery of special education and related services to students and to make necessary edits to the regulations.  

1. N.J.A.C. 6A:14-1.1(a) is proposed to be amended by the Department to reflect the anticipated effective date of the regulations as follows:

(a) The rules in this chapter supersede all rules in effect prior to [October 6, 2003] [May ??,] September 5, 2006 pertaining to students with disabilities.
2. N.J.A.C. 6A:14-1.1(b) is proposed to be amended by the Department to correct a typographical error, as the listing begins at the end of 1.1(b), not at the end of the first item in the list as follows: 

(b) The purpose of this chapter is to:

1. Ensure that all students with disabilities as defined in this chapter, including students with disabilities who have been suspended or expelled from school, have available to them a free, appropriate public education as that standard is set under the Individuals with Disabilities Education Act (IDEA) (20 U.S.C. §1400 et seq. [and, in furtherance thereof, to:] ;
3. N.J.A.C. 6A:14-1.2(e)3 is proposed to be amended by the Department to adhere to requirements of IDEA 2004 with respect to enhanced data reporting requirements for states and school districts as follows:

3. Any additional data reports as required by the Department of Education to comply with the IDEA (20 U.S.C. §1400 et seq.) including, but not limited to, the number of students with disabilities who are:

i. Exiting education;


ii. Subject to suspensions and expulsions;


iii. Removed to interim alternative education settings; [and]

iv. Participating in Statewide assessments[.];

vi.  Postsecondary transition outcomes; and
vii.  Preschool outcomes.
4. N.J.A.C. 6A:14-2.2(a) is proposed to be amended by the Department to clarify that a foster parent must agree to serve as the parent, as follows: 

(a) Each district board of education or responsible State agency shall ensure that the rights of a student are protected through the provision of an individual to act as surrogate for the parent and assume all parental rights under this chapter when [either]:

1. The parent as defined according to N.J.A.C. 6A:14-1.3 cannot be identified;


2. The parent cannot be located after reasonable efforts; [or]


3. An agency of the State of New Jersey has guardianship of the student, or the student is determined a ward of the state and, if the student is placed with a foster parent, the foster parent declines to serve as the student’s parent[.]; or

4.  The student is an unaccompanied homeless youth as that term is defined in section 725(6) of the Mckinney-Vento Homeless Assistance Act (42 U.S.C. §11434(a)6.
5. N.J.A.C. 6A:14-2.2(e) is proposed to be amended by the Department to provide parameters for persons selected as surrogate parents in order to enable them to so serve, as follows:

([c]e) The person serving as a surrogate parent shall [have]:


1. [No] Have no interest that conflicts with those of the student he or she represents; [and]

2. Possess knowledge and skills that ensure adequate representation of the student[.];

3. Not be replaced without cause;

4. Be at least 18 years of age; and

5. If the person serving as the surrogate parent is compensated, a criminal history review pursuant to N.J.S.A. 18A:7.1 shall be completed for the individual; 
6. N.J.A.C. 6A:14-2.3(c) is proposed to be amended by the Department to implement a provision of IDEA 2004 that provides that a school district shall not be in violation of its child-find obligation if a student’s parent declines to consent to implementation of the initial IEP for a student, as follows:

([b]c) When a parent refuses to provide consent for implementation of the initial IEP, no IEP shall be finalized and the district board of education may not seek to compel consent through a due process hearing.  However, if a parent refuses special education and related services on behalf of a student, the district board of education shall not be determined to have denied the student a free, appropriate public education because the student failed to receive necessary special education and related services nor shall the district board of education be determined in violation of its child-find obligation solely because it failed to provide special education or related services to a student whose parents refused to provide consent for implementation of the initial IEP.  For those areas set forth in subsection 2.3(a)1, 3 and 4 above, [I]if a parent refuses to provide consent and the district and the parent have not agreed to other action, the district [shall] may request a due process hearing according to N.J.A.C. 6A:14-2.7(b) to obtain consent.

7. N.J.A.C. 6A:14-2.3(g) is proposed to be amended by the Department to conform the provisions of the regulation to the definition of “native language” in IDEA 2004, as follows:

([e]g) Written notice shall be in language understandable to the general public, and shall be provided in the [[native language of]] [language most likely to be understood by] the parent, unless it is clearly not feasible to do so according to N.J.A.C. 6A:14-2.4.  Written notice shall include:
8. N.J.A.C. 6A:14-2.5(c)2, 6 and 7 are proposed to be amended by the Department to clarify that school district personnel, not the district board of education, must perform the duties in the regulation, as follows:

[1]2. Such independent evaluation(s) shall be provided at no cost to the parent unless the school district [board of education] initiates a due process hearing to show that its evaluation is appropriate and a final determination to that effect is made following the hearing.


i. Upon receipt of the parental request, the school district [board of education] shall provide the parent with information about where an independent evaluation may be obtained and the criteria for independent evaluations according to (c)[2]3 and [3]4 below. In addition, except as provided in (c)1 above, the school district [board of education] shall take steps to ensure that the independent evaluation is provided without undue delay; or


ii. Not later than 20 calendar days after receipt of the parental request for the independent evaluation, the school district [board of education] shall request the due process hearing.

.      .      .      .

[5]6. If a parent requests an independent evaluation, the school district [board of education] may ask the parent to explain why he or she objects to the district's evaluation. However, the district shall not require such an explanation and the district shall not delay either providing the independent evaluation or initiating a due process hearing to defend the district's evaluation.

7.  For any independent evaluation, whether purchased at public or private expense, the school district [board of education] shall permit the evaluator to observe the student in the classroom or other educational setting, as applicable.  

9. N.J.A.C. 6A:14-2.6(a)2 and 6A:14-2.6(a)3 are proposed to be amended by the Department to clarify that school district personnel, not the district board of education, must perform the duties in the regulation, and to eliminate the provision permitting mediation of disputes concerning unilateral placements, as such disputes concern monetary issues and do not address current educational needs of students, as follows:

2.  Mediation may be agreed to by a parent and school district [board of education] in place of the resolution meeting described in N.J.A.C. 6A:14-2.7.  

[3.  Disputes concerning unilateral placements pursuant to N.J.A.C. 6A:14-2.10 may be mediated.]
10. N.J.A.C. 6A:14-2.7(a) is proposed for amendment by the Department to eliminate a provision that provided an administrative hearing before the Commissioner of Education regarding disputes over which the Commissioner no longer has jurisdiction because the students are over age 21, as follows:

(a) A due process hearing is an administrative hearing conducted by an administrative law judge. For students age three through 21 years, a due process hearing may be requested when there is a disagreement regarding identification, evaluation, reevaluation, classification, educational placement, the provision of a free, appropriate public education, or disciplinary action [according to 34 C.F.R. §300.520 through 300.528. See chapter Appendixes A and D.] For students above the age of 21, a due process hearing may be requested while the student is receiving compensatory educational or related services. [For students above the age of 21 who are no longer receiving services, a dispute regarding the provision of programs and services shall be handled as a contested case before the Commissioner of Education pursuant to N.J.A.C. 6A:3.]
11. N.J.A.C. 6A:14-3.3(a)2ii is proposed for amendment by the Department to incorporate terminology utilized by the United States Department of Education with respect to students in nonpublic schools, as follows: 

ii.  For nonpublic elementary or secondary school students, the child-find obligations shall be the responsibility of the district of attendance [where the facility is located] in accordance with N.J.A.C. 6A:14-6.1.  
12. N.J.A.C. 6A:14-3.4(f)4 is proposed for amendment  by the Department to improve the procedures with respect to evaluation of students for eligibility for special education and related services, as follows:

[2]4. Include functional assessment of academic performance and, where appropriate, a functional behavioral assessment, an assessment of the language needs of a child with limited English proficiency, assessment of the student’s communication needs, and assessment of the need for assistive technology devices and services. Each of the following components shall be completed by at least one evaluator:
13. N.J.A.C. 6A:14-3.4(h)5 is proposed for amendment by the Department to clarify that it is the child study team members, not the IEP team, that review reports and certify if they conform with their conclusions, as follows: 

5. Additionally each child study team member shall certify in writing whether the report [reflects] is in accordance with his or her conclusions with respect to eligibility of the student. If the report does not reflect his or her conclusions, the team member must submit a separate statement presenting his or her conclusions.

14. N.J.A.C. 6A:14-3.5(c)10 is proposed to be amended by the Department to correct a typographical error, as the language that was moved was not appropriately incorporated into the regulation, as follows:

[9]10. "Preschool child with a disability[led]" corresponds to preschool handicapped and means a child between the ages of three and five experiencing developmental delay, [an identified disabling condition and/or a measurable developmental impairment which occurs in children between the ages of three and five years] as measured by appropriate diagnostic instruments and procedures, in one or more of the [following] areas in (c)10i – v below, and requires special education and related services. When utilizing a standardized assessment or criterion-referenced measure to determine eligibility, a developmental delay shall mean a 33% delay in one developmental area, or a 25% delay in two or more developmental areas;

i.  Physical, including gross motor, fine motor and sensory (vision and hearing);

ii.  Cognitive;

iii.  Communication;

iv.  Social and emotional; and

v.  adaptive.

[When utilizing a standardized assessment or criterion-referenced measure to determine eligibility, a developmental delay shall mean a 33% delay in one developmental area, or a 25% delay in two or more developmental areas.]
15. N.J.A.C. 6A:14-3.5(c)12ii is proposed to be amended by the Department to correct a typographical error, as follows:

ii.  A specific learning disability may also be determined by utilizing a response to scientifically based interventions methodology as described in N.J.A.C. 6A:14-3.4(h)[5] 6.
16. N.J.A.C. 6A:14-3.7(c)10 is proposed to be amended by the Department to incorporate provisions with respect to modifications and accommodations for preschool students, as follows:

(c) When developing the IEP, the IEP team shall:


.         .         .

[8]9. Consider whether the student requires assistive technology devices and services.


i. The district board of education shall ensure that assistive technology devices or assistive technology services, or both, as defined in [N.J.A.C. 6A:14-1.3] the IDEA, are made available to a student with a disability if required as part of the student's special education, related services or supplementary aids and services.


ii. On a case-by-case basis, the use of school-purchased assistive technology devices in a student's home or in other settings is required if the IEP team determines that the student needs access to those devices in order to receive a free, appropriate public education; [and]

[9]10. Beginning at age 14, or younger if determined appropriate by the IEP team, consider the need for [technical] consultation from the Division of Vocational Rehabilitation Services, Department of Labor and other agencies providing [transition] services for individuals with disabilities[.]; and

11.  Review the preschool day to determine what accommodations and modifications may be required to allow the child to participate in the general education classroom and activities.  
17. N.J.A.C. 6A:14-3.7(e)11 is proposed for amendment by the Department to clarify the transition requirements, as follows:

[9]11. Beginning with the IEP in place for the school year when the student will turn [at] age 14, or younger if determined appropriate by the IEP team, and updated annually:[, a statement of the transition service needs of the student under the applicable parts of the student's IEP that focuses on the student's courses of study including, when appropriate, technical consultation from the Division of Vocational Rehabilitation Services, Department of Labor and other agencies providing transition services;]

i.  A statement of the student’s strengths, interests and preferences;

ii.  Identification of a course of study and related strategies and/or activities [other strategies] that:

18. N.J.A.C. 6A:14-3.8(c)1 is proposed to be amended by the Department to correct a typographical error, as follows:

(c) Prior to conducting any assessment as part of a reevaluation of a student with a disability, the district board of education shall obtain consent from the parent according to N.J.A.C. 6A:14-2.3[(a)3].


[[(d)] 1. Individual assessments shall be conducted according to N.J.A.C. 6A:14-3.4[(d)](f)1 through [3] 5 or 3.4[(e)] (g), as appropriate.[]]
19. N.J.A.C. 6A:14-4.1(m) is proposed to be amended by the Department to address students who transfer to a school district from a nonpublic school with a services plan, rather than an IEP, as follows: 

(m)  When a student with a disability transfers from a nonpublic school with a services plan, appropriate school district staff shall review the services plan, conduct any necessary assessments and develop an IEP for the student that will provide the student a free, appropriate public education within 60 days of when the student enrolls in the school district. 
20. N.J.A.C. 6A:14-4.5(e) is proposed to be amended by the Department to clarify that consultation is provided as a service, as follows:

(e)  Consultation as a service on behalf of a student with disabilities or a group of students with disabilities may be provided by a related services provider, a teacher of students with disabilities or a child study team member to the general education teacher and/or the teacher aide.  Such consultation shall be specified in each student’s IEP.  The frequency and duration of the consultation(s) shall be indicated in the IEP.  Consultation may include, but is not limited to, the following:  

21. N.J.A.C. 6A:14-4.6(i) is proposed to be amended by the Department to provide that the general education teacher shall have primary instructional responsibility for in-class resource programs, as follows:

([e]i) In an [support] in-class resource program, the student shall [meet the regular education curriculum requirements for the grade or subject being taught.]  be provided [M]modifications to the instructional strategies or testing procedures [may be provided and, if provided, shall be provided] or other specialized instruction to access the general education curriculum in accordance with the student's IEP. The primary instructional responsibility for the student in an [support] in-class resource program shall be [ [ ]the general education [regular classroom] teacher with input from the resource program teacher as [ ] ] specified in the student's IEP. An [support] in-class resource program shall be provided in the student's [regular] general education class [shall be] at the same time [and in the same activities] as the rest of the class. A student receiving an in-class resource program shall be included in activities such as group discussion, special projects, field trips and other regular class activities as deemed appropriate in the student's IEP.
22. N.J.A.C. 6A:14-5.2(b) is proposed to be amended by the Department to correct a typographical error, as follows:

(b) Any clinic or agency denied approval by the Department of Education may appeal the approval decision to the Commissioner of Education for a hearing according to N.J.A.C. 6A:3. Such hearing shall be governed by the provisions of the Administrative Procedure Act (see N.J.S.A. 52:14B-1 et seq. and 52:14F-1 et seq., as implemented by N.J.A.C. 1:1 [et seq.)].
23. N.J.A.C. 6A:14-6.1(a); 6A:14-6.1(b); 6A:14-6.1(c), and 6A:14-6.1(f) are proposed for amendment by the Department to incorporate terminology utilized by the United States Department of Education with respect to students in nonpublic schools, as follows:

(a) The board of education of the district [ []of [residence] of attendance [where a nonpublic school is located], as required by Federal law and regulation under Part B of the IDEA, shall provide a genuine opportunity for the equitable participation of students with disabilities who are enrolled in nonpublic schools [or early childhood programs] by their parents.


1. The district [ []of [residence] of attendance [where a nonpublic school is located], shall make the final decisions with respect to the services to be provided to eligible students with disabilities enrolled in nonpublic schools [or early childhood programs].

(b) The district [ []of [residence] of attendance [where a nonpublic school is located] shall spend an amount of money equal to a proportionate amount of Federal funds available under Part B of the IDEA for the provision of services to students with disabilities who are attending nonpublic schools.
(c)  The district [where the nonpublic school is located] of attendance, after timely and meaningful consultation with representatives of nonpublic schools, shall undertake a child find process in accordance with IDEA and its implementing regulations to determine the number of parentally placed children with disabilities attending nonpublic schools located within the district.

.      .      .

([d]f) If a nonpublic school student with a disability will receive special education or related services from the district [of residence] [where the facility is located] of attendance, the district shall:
24. N.J.A.C. 6A:14-7.2(a)3vi is proposed to be amended by the Department to correct a typographical error, as follows:

vi.  Staffing information which shall include a list of professional staff who will provide services.  The list shall verify each individual’s certification and license, if one is required, the function he or she will perform, and that a criminal history review pursuant to N.J.S.A. [18A:7.1] 18A:6-7.1 has been completed for the individual; and

25. N.J.A.C. 6A:14-7.3(a)1iii is proposed to be amended by the Department to correct a typographical error, as follows:

iii. A list of professional staff who will provide these services. The list shall verify each individual's certification and license, if one is required, that a criminal history review pursuant to N.J.S.A. [18A:7.1] 18A:6-7.1 has been completed for the individual and the function he or she shall perform.
26. N.J.A.C. 6A:14-7.6(d) is proposed to be amended by the Department to correct a typographical error, as follows:

(d)  Each school shall have on staff a full-time non-teaching principal who shall be responsible for administration and supervision of the school.

[i.] 1.  In lieu of assigning a full-time non-teaching principal to a school, a plan to ensure adequate supervision of students and staff may be submitted to the county superintendent of schools for approval;

[ii] 2..  If the county superintendent of schools approves the plan, the school shall operate in accordance with the plan in lieu of having a full-time non-teaching principal on staff.
27. N.J.A.C. 6A:14-7.6(j) is proposed for amendment by the Department to require notification to the Department when an approved private school for students with disabilities changes ownership, as follows: 

[(g)] (j) A provider of programs under this subchapter shall notify the Department of Education a minimum of 90 calendar days prior to ceasing operation or a change in ownership.
28. N.J.A.C. 6A:14-9.2(c) is proposed for amendment by the Department to eliminate the provision with respect to appeals and renumber the section accordingly, as follows:

(c) The Office of Special Education Programs [in conjunction with the county office of education] shall, if deemed necessary, complete an investigation within 60 calendar days after receipt of the written signed complaint and issue a report setting forth a final decision with respect to the complaint, unless the time period is extended according to (c)6 below.  

1.  [If either party does not agree with the decision in the final report, the party may file an appeal pursuant to N.J.A.C. 6A:3.] 

[2.]  If a party believes that a final decision includes an error that is material to the determination in the decision, the party may inform the Office of Special Education Programs and the other party in writing, within 15 days of the date of the report.  The letter shall identify the asserted error and include any documentation to support the claim.  The Office of Special Education Programs will determine the appropriate steps to consider the claim of error after receipt of the letter.


[1][3.] 2. The investigation may include, but not be limited to:


i. Review of policies and procedures;


ii. Review of student record(s);


iii. Observation of programs; [and]


iv. Interview(s); 

v.  An on-site investigation if determined necessary; and

vi.  If the parent consents, an opportunity for the education agency to engage the parent in mediation or an alternative means of dispute resolution.


[2][4.] 3. The complainant shall be given the opportunity to provide additional information, either orally or in writing about the allegations in the complaint.

[5.] 4.  The education agency against which the complaint is directed shall be provided an opportunity to respond to the complaint and, at the discretion of the Director of the Office of Special Education Programs or a designee, may be afforded an opportunity to resolve the issues in the complaint prior to issuance of an investigation report.


[3][6.] 5. The State Director of the Office of Special Education Programs may extend the timeline for completion of the investigation only if exceptional circumstances exist with respect to a particular complaint or if the parent and education agency agree to mediate the dispute or engage in another means of dispute resolution.

TO:


New Jersey State Board of Education
FROM:

Lucille E. Davy, 
Acting Commissioner

SUBJECT:

Amendments to N.J.A.C. 6A:14, Special Education

REASON

FOR ACTION:
Re-adoption of Special Education, N.J.A.C. 6A:14, with Amendments



PROJECTED

SUNSET DATE:
June, 2010

Summary

Pursuant to Executive Order 66(1978), N.J.A.C. 6A:14 will expire September 8, 2008.  In accordance with N.J.S.A. 52:14B-1 et seq., implementing rules of the Office of Administrative Law and the State Board Rulemaking Process set forth at N.J.A.C. 6A:6, the Department proposes to readopt N.J.A.C. 6A:14, with significant amendments as detailed below.  Chapter 6A:14 was adopted effective July 6, 1998 as part of the comprehensive review of code process after the revision of the controlling Federal law, the Individuals with Disabilities Education Act (IDEA), 20 U.S.C. §1400 et seq., in 1997.  The chapter sets forth the rules for the provision of a free, appropriate public education to students with disabilities, including all substantive and procedural safeguards afforded by State and Federal law, and is intended to ensure that these students’ education is of appropriate quality and affords them meaningful and significant benefits.  The Chapter impacts to varying degrees upon disabled students and all schools, public and private, that are educating students with disabilities. 
The proposed amendments to Chapter 6A:14 further the Department’s Mission Statement and the State Board of Education’s Strategic Plan by enhancing learning opportunities for students with disabilities through improved procedural protections, a reduction in administrative requirements and procedures on district boards of education and their personnel, including fewer meetings and reduced paperwork in several areas, and simplification and improvement of programmatic requirements.  This will allow a greater focus on providing students with disabilities the free, appropriate public education to which they are entitled as efficiently and expeditiously as possible. 
The Department is proposing extensive amendments to Chapter 6A:14 at this time because the IDEA was reauthorized by Congress effective December 3, 2004.  The reauthorization of IDEA 2004 requires significant amendments to Chapter 6A:14, and thus numerous amendments are proposed at this time. 

A primary intent of IDEA 2004 is its determination to focus resources on teaching and learning, with a concomitant requirement to reduce paperwork and administrative requirements that do not assist in improving educational results for students with disabilities.  The law seeks to infuse flexibility in making educational policy determinations and reduce administrative requirements that take time away from the primary objective of IDEA 2004:  the provision of a free, appropriate public education to students with disabilities.  With this in mind, the Department sought to infuse the intended flexibility and shift in emphasis away from administrative procedures in IDEA 2004 into Chapter 6A:14.  While doing so, the Department was cognizant of the need to provide adequate protections with the increased flexibility and reduction in administrative burdens in order to achieve the desired result:  an increased focus on provision of appropriate special education and related services to students with disabilities, rather than on adherence to sometimes unnecessary and burdensome administrative procedures and paperwork requirements.  The Department believes the regulations achieve this goal with their introduction of increased flexibility with appropriate protections designed to ensure that the reduction in administrative burdens includes an increase in focus and time devoted to providing appropriate special education and related services to students with disabilities. 
The Department is also proposing to change other Chapters in Title 6A, as set forth herein, in order to correct cross-references to this chapter, and to clarify in Chapter 19 that vocational school personnel will participate in IEP team decisions, rather than being included in such decisions, as the changed phraseology is more precise. 
Finally, proposed editorial changes to amend cross-citations, correct punctuation, and restructure code sections were made as necessary throughout the regulations.

The following is a subchapter by subchapter description of the rules and a summary of the proposed amendments:

N.J.A.C. 6A:14-1 General Provisions
The purpose of this subchapter is to provide the scope of the rules and identify the parties to whom the rules apply.  The requirements for the special education plan required by the IDEA are delineated.   Terms that are used throughout the chapter are defined.  The language in this subchapter is substantially similar to the current 6A:14-1, with amendments as follows:

The Department is proposing amendments to N.J.A.C. 6A:14-1.1 to reflect that it applies to all “education agencies” providing publicly funded education programs, rather than the term “agencies,” as the proposed term is more precise.  Subsection 1.1(b)i, (b)ii and (b)iii were renumbered as (b)2 through (b)4, as these provisions were more appropriately paragraphs, rather than subparagraphs.  The numbering of the remainder of the subsection is proposed to be altered to keep the numbering sequential.  In addition, the Department is proposing amendments to N.J.A.C. 6A:14-1.1 to provide that all staff must be appropriately certified and qualified, which conforms the rules to the provisions of IDEA 2004 and the No Child Left Behind Act.
The Department is proposing amendments to N.J.A.C. 6A:14-1.2 to add the term “district board of education” in place of “district.”  This terminology is more precise and the amendment has been made throughout the chapter.  This subsection is also proposed to be changed, pursuant to provisions of IDEA 2004, as follows: to provide that all district boards of education must have in place a plan, consisting of delineated policies, for the provision of special education and related services to students with disabilities; the required policies were expanded to include a policy for location, identification and evaluation of homeless students and, when necessary, appointment of surrogate parents for these students; the required policies were changed to add a requirement that personnel serving students with disabilities be highly qualified in addition to being appropriately certified; and, the required policies were expanded to include a policy that instructional materials for blind and print-disabled students must be provided in a timely manner.  

In addition, N.J.A.C. 6A:14-1.2 is proposed to be changed by the Department to improve the procedures in the regulations, and add provisions as follows: a provision requiring that materials necessary to apply for services from the Department of Human Services pursuant to the Uniform Application Act are provided to students as necessary; a provision requiring that a special education parent advisory group be formed in each school district; a provision requiring that, if a district board of education allows parents to file written requires through electronic means, a policy detailing the conditions and procedures for doing so be adopted by the boar; and a proposed provision requiring that a district’s description of its use of IDEA-B funds be completed in accordance with instructions from the Department. 
The Department is proposing amendments to N.J.A.C. 6A:14-1.3 to provide that terms utilized in the chapter, unless otherwise defined therein, are to have the definition in IDEA 2004 and its implementing regulations.  The term “approved private school for the disabled” was changed to “approved private school for students with disabilities,” which term is more accurate and conforms to IDEA 2004.  This proposed amendment was made throughout the chapter.  The definitions of the following terms are proposed for amendment to reflect that the definition in IDEA 2004 will be utilized for each term, and that no separate State definition would be utilized: “Assistive technology device;” Assistive technology service;” Related services;” Special education;” and Transition services.”  The term “approved private school for the disabled” was proposed to be changed to “approved private school for students with disabilities,” which accords to current terminology.  This change was made throughout the proposed regulations.  The term “Individualized education program” (IEP) is proposed to be changed to incorporate terminology from IDEA 2004, with the addition of a requirement for a statement of present levels of academic achievement and functional performance, in place of the prior statement of educational performance, and to reflect that short-term goals are to be included in an IEP only when applicable.  Again in accordance with IDEA 2004, the term “Parent” is proposed to be changed to reflect that a foster parent and, when they are a foster parent, a resource parent, fall within the definition of parent, and to eliminate the conditions for a foster parent to serve as a parent.  In addition, a proposed definition of “Ward of the state,” which includes children in the custody, or under the guardianship of, an agency of the state and a foster child for whom the foster parent does not serve as the parent, was added to define the term as allowed by IDEA 2004.  The definition of “Consent” is proposed to be changed to clearly provide that consent must come from a parent as defined in this chapter.  Finally, the Department proposes to replace the term “regular education” with “general education” to reflect the term now utilized by the Department.  This amendment was made throughout the entire chapter. 

N.J.A.C. 6A:14-2 Procedural Safeguards
This subchapter specifies the procedural safeguards that are available to students with disabilities, their parents and district boards of education.  Rules pertaining to provision of documentation to parents, surrogate parents and wards of the State, consent, notice and participation in meetings are set forth.  In addition, rules governing the use of parents’ native language and protections in evaluation proceedings are included.   

This subchapter also sets forth the procedures for requesting and conducting mediation and due process hearings, as well as procedures for disciplining students with disabilities and the procedural protections afforded such students.  Rules governing pupil records are in this subchapter.  Finally, rules governing unilateral placement of students with disabilities in out-of-district placements by parents, including procedures for seeking payment by a local school district and rules governing decisions in due process hearings regarding such placements, are set forth in this subchapter.  The language in this subchapter is similar to the current 6A:14-2, with amendments as described below.

The Department is proposing amendments to N.J.A.C. 6A:14-2.1 to eliminate the requirement that a student be placed in a program agreed to by the parent and district board of education when mediation or due process is requested involving issues concerning initial admission to the public school.  This requirement is contrary to IDEA 2004 and conflicts with other provisions of this chapter.  IDEA 2004 does not permit district boards of education to compel consent for initial implementation of special education and related services through mediation and a due process hearing, and both IDEA 2004 and this subchapter require that a comparable program be provided to a student when they transfer to a new district while the student’s IEP is developed.  As such, the eliminated provision has no applicability.

The Department is proposing amendments to N.J.A.C. 6A:14-2.2 to incorporate the following provisions in IDEA 2004: provisions were added requiring appointment of a surrogate parent when a student is determined a ward of the state and for unaccompanied homeless youths, as defined pursuant to federal law; provisions were added requiring that reasonable efforts be made to appoint a surrogate parent within 30 days, and to reflect that a surrogate parent may also be appointed by a judge; and the subsection is proposed to be changed to reflect that, when a student resides with a foster parent who does not wish to serve as the student’s parent, the district must work with DYFS to identify a person to serve as surrogate parent.  

The Department is proposing amendments to N.J.A.C. 6A:14-2.3 to incorporate provisions of IDEA 2004 in the following areas: informed written consent must be obtained each time a district seeks to access private insurance covering a student, whenever a member of the IEP team is excused from participating in a meeting, whenever an IEP is changed without a meeting, and whenever a parent and district board of education agree to waive a reevaluation, all of which were added to ensure that the added flexibility afforded by provisions in IDEA 2004 occur only when the parent agrees to do so; the subsection is proposed to be changed to clarify that consent may be revoked by a parent, in writing, at any time, but such revocation is not retroactive and does not negate any action that occurred prior to the revocation of consent; to allow an initial evaluation without parental consent for wards of the state when a district makes reasonable efforts to locate the parent but cannot do so, or when parental rights have been subrogated or terminated by a court of competent jurisdiction and consent has been provided by a person appointed by the court; to incorporate the prohibition in IDEA 2004 not allowing districts to seek a due process hearing to compel consent for initial implementation of special education and related services; to require that the procedural safeguards statement shall be provided only one time per year and upon request of the parent and when a request for a due process hearing is submitted to the Department; to provide that, when a disciplinary action is imposed, during the pendency of mediation or a due process hearing, the student shall be placed in accordance with section 1415(k) of IDEA 2004; to require that eligibility and IEP meetings shall, rather than may, be combined if feasible; to clarify that at least one general education teacher and at least one special education teacher must be included on the IEP team and, at the request of the parent, that the Part C service coordinator be included on the team when a student transitions from Part C to Part B; to allow parental participation in meetings through videoconferencing or other electronic means, and to require that notice of meetings set forth the role or function of each meeting participant as part of the IEP team; and, to allow excusal of IEP team members, with parental consent, when their area is not being discussed or, if written input is provided prior to the meeting, when a team member’s area of the curriculum is being discussed.  

The following proposed amendments to N.J.A.C. 6A:14-2.3 were incorporated by the Department to improve the procedures in the regulations: the subsection is proposed to be changed to provide that written notice must be in the language most likely to be understood by the parent, rather than native language, unless clearly not feasible; the paragraphs concerning the provision of written notice were proposed to be changed to require provision of notice within 10 days rather than 15 days; the provision allowing audio recording of IEP meetings is proposed to be changed, in order avoid disputes, to require that the team member recording the meeting inform the other members prior to the start of the meeting; the subsection is proposed to be changed to allow an adult student to permit his or her parent to file for mediation or a due process hearing on his or her behalf when there is a dispute over identification, evaluation, classification, placement or the provision of a free, appropriate public education to the student; and the subsection is proposed for amendment to eliminate the subsection (l), as the requirement for distribution of the procedural safeguards statement is unnecessary in that the statement is distributed to all entities and parties involved with special education, and is available on the Department’s website.   

The Department is proposing amendments to N.J.A.C. 6A:14-2.4 to require that the language used for communication and most likely to be understood by a parent or student be utilized for written notice and when they attend meetings.  This language reflects terminology utilized in IDEA 2004.

The Department is proposing amendments to N.J.A.C. 6A:14-2.5 to reflect that it governs both evaluation and IEP development procedures.  In addition, the Department is proposing amendments to N.J.A.C. 6A:14-2.5 to incorporate provisions of IDEA 2004 in the following areas: a provision was added requiring that evaluations be provided and administered in the language or form most likely to yield accurate information on what the child knows and can do academically, developmentally and functionally; and, a provision was added requiring the district board of education to pay for any independent evaluation ordered by an administrative law judge in a due process hearing.  

The following proposed amendments to N.J.A.C. 6A:14-2.5 were incorporated by the Department to improve the procedures in the regulations: the subsection is proposed to be changed to require that a minimum of two members of the child study team conduct an evaluation, and that at least one evaluator be knowledgeable in the area of suspected disability; requirements were added for independent evaluations to allow a district board of education to conduct an assessment in the area for which an independent evaluation is requested if it had not already done so and, if the parent still seeks an independent evaluation after the district conducts the assessment, that he or she may request such evaluation after the district conducts its assessment or the expiration of 45 days from the date of the initial request for an independent evaluation; and, a requirement was also added that independent evaluators be allowed to observe the student.   

The Department is proposing amendments to N.J.A.C. 6A:14-2.6 to incorporate provisions of IDEA 2004 in the following areas: a provision was added permitting the parties to agree to mediation in lieu of a resolution meeting; provisions were added requiring that a request for mediation include the student’s name, address, date of birth, and the school the student is attending; the timeframes for scheduling and completing mediation were changed to 15 and 30 days respectively to align the regulation with the new 30 day resolution period in IDEA 2004; and, a provision was added allowing the mediator to require the parties to sign a confidentiality agreement prior to commencement of the mediation conference.  

The following proposed amendments to N.J.A.C. 6A:14-2.6 were incorporated by the Department to improve the procedures in the regulations:  provisions were added allowing parties to mediate disputes concerning placement in accordance with N.J.A.C. 6A:14-2.10 (unilateral placement) and 6A:14-6.5 (“Naples” placements);  a provision was added clarifying that persons with knowledge about students with disabilities or the student who is the subject of the mediation may accompany a party to mediation; the subsection is proposed to be changed to clarify that mediation agreements are to be written by the mediator overseeing the mediation conference, and that such agreements shall address only one school year, which conforms the rules to the requirement in IDEA 2004 that IEPs are for one year duration and must be reviewed annually; a provision was added clarifying that no record of a mediation conference may be made, including audio recording; and, the provisions governing enforcement of mediation agreements on behalf of parents and students with disabilities were changed to require that such requests be filed within 90 days of when the enforceable action was to occur, and providing that, if a mediation agreement is modified by subsequent accord of the parties, enforcement may not be sought with respect to all modified portions of the agreement.

The Department is proposing significant amendments to N.J.A.C. 6A:14-2.7 to reflect the numerous amendments to IDEA 2004 with respect to dispute resolution, and to more efficiently provide dispute resolution and other attendant proceedings.  The subsection is proposed to be changed to incorporate the following provisions of IDEA 2004:  a two year time period in which to file for a due process hearing from the date the party knew or should have known of the alleged action forming the basis for the due process petition, with exceptions for fraudulent acts or withholding information; a requirement that the respondent file a response to the petition within 10 days of the filing of the petition; a requirement that a district board of education provide prior written notice whenever a petition is filed with respect to a subject or matter that was not addressed in current prior written notice issued by the district  board of education; a provision allowing the respondent to contest the sufficiency of the notice in the petition within 15 days of the filing of the petition, and procedures for a determination with respect to the challenge by an administrative law judge within 5 days; procedures for scheduling and conducting resolution meetings within 30 days of the filing of a petition for a due process hearing by or on behalf of a student, including a requirement to schedule the meeting within 15 days and complete the meeting within 30 days (7 and 15 days for an expedited due process hearing request concerning disciplinary matters), a requirement that no attorney may attend the meeting unless the parent is accompanied by an attorney, a requirement that, if the matter is resolved, a legally binding agreement be prepared by the parties, and a requirement that the agreement may be voided by either party within three business days; a provision allowing the parties to agree to mediation in lieu of a resolution meeting; a provision allowing both parties to waive the resolution meeting, in writing, and proceed directly to a due process hearing; provisions requiring that a request for a due process hearing may only be changed by agreement of the parties or order of an administrative law judge; provisions setting forth that the decision of an administrative law judge in a due process hearing must be based on whether the student received a free, appropriate public education (FAPE), unless any procedural violations are determined to have prohibited a student’s right to a FAPE or resulted in a depravation of educational benefits; a provision requiring that the decision in a due process hearing be provided in electronic form if requested by the parent; and, timeframes for conducting expedited due process hearings were changed to 20 school days to complete the hearing, and 10 school says to issue the final decision; citations to IDEA and its implementing regulations were changed to reflect the amendments in IDEA 2004. 

The following proposed amendments to N.J.A.C. 6A:14-2.7 were incorporated by the Department to improve the procedures in the regulations:  the rules pertaining to requests for emergent relief were changed to utilize the term “emergent relief” in place of “emergency relief” to conform to the terminology utilized in other administrative and judicial forums in the State, and such requests were limited to issues concerning a break in the delivery of services, disciplinary action, placement pending the outcome of the due process hearing, and graduation or participation in graduation ceremonies; the procedures for enforcement of final decisions in due process hearings were changed to require that such requests be filed within 90 days of when the enforceable action was to occur, that a district board of education shall have an opportunity to respond to the request for enforcement and, if feasible, resolve the dispute, and providing that, if a decision is modified by subsequent accord of the parties, enforcement may not be sought with respect to all modified portions of the decision; a provision requiring all appeals of a final decision in a due process hearing to be filed within 90 days of the date of the decision; and, a provision setting forth that, for issues concerning section 504 of the Rehabilitation Act of 1973, which matters are processed by the Department pursuant to a memorandum of understanding with the United States Department of Education, the resolution period and procedures in subsections (d), (e) and (f) of the rule are not applicable, but that mediation is available to the parties.  In addition, some procedures for opening and processing petitions for a due process hearing by the Department are proposed for elimination, as such procedures are more appropriately part of administrative procedures than rules.

The Department is proposing amendments to N.J.A.C. 6A:14-2.8 to incorporate provisions of IDEA 2004 in the following areas: a provision was added providing that a district board of education may, on  case-by-case basis, consider unique circumstances when determining whether to impose a disciplinary action or order an amendment in placement for a student with a disability who violates a student code of conduct; the subsection is proposed to be changed to provide that, when a district board of education removes a student for drug or weapons offenses, or because the student caused a serious bodily injury, or when an administrative law judge removes a student for dangerousness, services should be provided in accordance with subsection 1415(k) of IDEA 2004; and, cross references to IDEA and its implementing regulations were changed to reflect the provisions of IDEA 2004.

The following proposed amendments to N.J.A.C. 6A:14-2.8 were incorporated by the Department to improve the procedures in the regulations:  a provision was added aligning this chapter to the Chapter 6A:10 and prohibiting suspension, long-term or short-term, or expulsion of preschool students with disabilities; and, a provision was added providing that, if services are provided to general education students pursuant to regulation or policy for periods of removal of less than 10 days, students with disabilities shall also receive such services to the same extent as the general education students.  

The Department is proposing amendments to N.J.A.C. 6A:14-2.9 only to correct cross-references to the student records regulations.

The Department is proposing amendments to N.J.A.C. 6A:14-2.10 to clarify that all requirements of N.J.A.C. 6A:14-6.5(a)1 through 8 shall be satisfied in order for a parent to seek reimbursement for a unilateral placement of a student in a private school that is not approved for education of students with disabilities. 

N.J.A.C. 6A:14-3 Services
 

This subchapter describes how members of the child study team function in relation to referral, identification, evaluation, the determination of eligibility and development of the individualized education program.  Procedures for identifying students, planning and completing evaluations and development of the IEP are set forth, including all necessary procedural protections.



The Department is proposing amendments to N.J.A.C. 6A:14-3.1 to provide that child study team members shall be available to provide needed services during the hours students are in attendance, and shall perform only those functions that are within the scope of their professional license.  In addition, proposed provisions were added recognizing that child study team members may provide consultation and training services to educational staff, and may assist in the design, implementation and evaluation of techniques addressing academic and behavioral difficulties.  Finally, a proposed provision was added allowing participation of child study team members on Identification and Referral Services Teams.  



The Department is proposing an amendment to N.J.A.C. 6A:14-3.2 to allow teachers of a special class program to serve as a case manager for students with disabilities.  Because of their knowledge of the student based on their daily interaction, these teachers are uniquely qualified to serve as the case manager.  In addition, a proposed provision was added requiring that school district boards of education specify an amount of time for case managers to manage their cases in order to ensure that this essential function is incorporated in each case manager’s work day.


The Department is proposing amendments to N.J.A.C. 6A:14-3.3 to incorporate provisions of IDEA 2004 in the following areas: to reflect the requirement in IDEA 2004 that students in nonpublic elementary or secondary schools located within a district are the responsibility of the district to locate and, when appropriate, provide services; to provide that the child-find obligations for preschool students enrolled in early childhood programs, including evaluation for eligibility for special education and related services, shall be the responsibility of the district of residence; a requirement was added that a request to have the Part C service coordinator participate in the initial IEP meeting be submitted with the request for an initial evaluation; and, requirements for participation in the Part C transition planning conference by a district representative were added, including that the representative provide the parents the district registration requirements, information on district programs for preschool students and a form to invite the Part C service coordinator to the initial IEP meeting.    

The following proposed amendments to N.J.A.C. 6A:14-3.3 were incorporated by the Department to improve the procedures in the regulations: a proposed provision was added to clarify that interventions must be provided, as appropriate, prior to referring a student for evaluation for eligibility for special education, and that in Abbott school districts, interventions shall include the system of assessment and intervention in N.J.A.C. 6A:10-3.1 if reading is a primary area of difficulty for the student; data reflecting the types of interventions utilized and the frequency and duration of same are required to be collected; clarification was provided that, when an initial meeting is held, a determination may be made that an evaluation is not warranted, and that other appropriate action may be determined; the wording of the subsection (d) was changed to more clearly indicate that a direct referral to the child study team may be made when the nature of a student’s educational problems is such that evaluation is warranted without delay; and, a provision was added providing that, if a speech language assessment is conducted, it may be utilized as one of the two required assessments in subsection 3.4.



The Department is proposing amendments to N.J.A.C. 6A:14-3.4 to incorporate provisions of IDEA 2004 in the following areas: in place of determining the present levels of performance when evaluating a student, present levels of academic achievement  and related developmental needs must be determined; a provision was added setting forth that, if a parent refuses consent for an evaluation, the district board of education shall not be considered to have violated its child find obligation or denied the student a free, appropriate public education; a provision was added providing that the screening of a student by a teacher to determine instructional strategies shall not be considered an evaluation for eligibility for special education and related services; a provision was added providing that the 90 day timeline for completing an evaluation shall not apply if a parent repeatedly refuses or fails to produce the child for the evaluation, and the time to complete an evaluation may be extended by agreement of the parent and district board of education when a student transfers to another district after the evaluation process was started, but before it was completed; and, a provision was added providing that assessments must be conducted in the language or form most likely to yield accurate information, and assessments must apply standards of validity, reliability and administration in accordance with instructions of the producer of the assessment. 

The following proposed provisions were also added to N.J.A.C. 6A:14-3.4 to incorporate provisions of IDEA 2004 with respect to the contents of evaluation reports when a specific learning disability is suspected: that they must contain a statement of whether a student achieves commensurate with his or her age; that they must include instructional strategies utilized and student centered data collected;  that they must indicate whether strengths or weaknesses are existent with respect to oral expression, listening comprehension, written expression, basic reading skills, reading fluency skills, reading comprehension, mathematics calculation and mathematics problem solving; and, when a response to scientifically based intervention methodology is utilized, the district board of education must ensure that any such methodology includes scientifically based instruction by highly qualified instructors and that multiple assessments of student progress are included in the evaluation, that the evaluation is not required to include any other assessment with the assessment pursuant to that methodology, and if the parent consents in writing, that the district may extend the time period to complete the evaluation.    



The following proposed amendments to N.J.A.C. 6A:14-3.4 were incorporated by the Department to improve the procedures in the regulations: clarification was provided that an initial evaluation must include at least two assessments by child study team members in the areas in which they have appropriate training and qualifications; in keeping with accepted protocols for preschool students with disabilities, a provision was added requiring that assessments of preschool children include a review of the preschool day and the accommodations and modifications necessary to allow the student to participate in classroom activities; and, the subsection is proposed to be changed to provide that each report and assessment of an independent evaluator must be reviewed and considered by the child study team member with relevant knowledge or expertise with respect to the area addressed in the report.  



The Department is proposing amendments to N.J.A.C. 6A:14-3.5 to incorporate provisions of IDEA 2004 in the following areas: to provide that, if the determinant factor in an eligibility determination is that a student did not receive instruction in reading, including the essential components of reading instruction, the student may not be determined eligible for special education and related services; the definition of “multiply disabled” is proposed to be changed to clarify that a student is not multiply disabled unless the combination of disabling conditions renders the student unable to be educated in other than in a program designed to address one of the impairments; and, the definition of specific learning disability is proposed to be changed to provide for a response to scientifically based interventions methodology of determining whether a student has a learning disability.  

In order to improve the procedures in the regulations, the Department is proposing amendments to the definition of “preschool disabled” in N.J.A.C. 6A:14-3.5 to change the term to “preschool child with a disability,” to specify that such children are between the ages of three and five, and to require a determination of whether there is an impairment in one or more of the following areas: physical; cognitive; communication; social emotional; and adaptive, and that such determinations must be made with appropriate diagnostic instruments and procedures.  



The Department is proposing amendments to N.J.A.C. 6A:14-3.6 to provide that all reports be provided to parents not less than 10 days prior to the eligibility meeting for speech only in order to align the rule with the rules for evaluation for special education eligibility.  In addition, the subsection is proposed to be changed to prohibit excusal of the speech language specialist from an IEP meeting pursuant to the new rule in N.J.A.C. 6A:14-2.3 allowing excusal of IEP team members with the consent of the parent.  



The Department is proposing amendments to N.J.A.C. 6A:14-3.7 to incorporate provisions of IDEA 2004 in the following areas: when developing IEPs, a requirement was added that academic, developmental and functional needs be considered by the IEP team; a provision was added consistent with IDEA 2004 permitting amendment of IEPs without a meeting, provided the parent consents to the amendment and it is incorporated in an addendum to the IEP or an changed IEP; and, a provision was added specifying that amendments pursuant to the current subsection do not alter the mandatory annual review date for the IEP.  

In addition, the required components of the IEP in N.J.A.C. 6A:14-3.7  are proposed for amendment pursuant to IDEA 2004 to include the following: a statement of academic achievement and functional performance, in place of present levels of educational performance; a statement of detailed measurable academic and functional goals, which shall apprise parents and educational personnel of the expected level of achievement for the student; because the required detail in annual goals was heightened as set forth above, the requirement for benchmarks and short-term objectives was limited to IEPs for students participating in an alternate proficiency assessment; a provision requiring that special education and related services set forth in the IEP be based, to the extent appropriate, on peer reviewed research; and, transition for students age 16 and older is proposed to be changed to require measurable postsecondary goals based upon age-appropriate transition assessments related to training, education, employment and, if appropriate, independent living, and that such services must include a coordinated set of activities focused on improving academic and functional achievement of the student to effectuate movement from school to post-school activities.

The following proposed amendments to N.J.A.C. 6A:14-3.7 were incorporated by the Department to improve the procedures in the regulations: the subsection is proposed to be changed to require that districts must maintain documentation that teachers or providers have been informed of their specific responsibilities related to implementing the IEP in order to ensure that this essential information is provided to those with the primary responsibility for educating the students; transition for students beginning at age 14 or younger, as appropriate, is proposed to be changed to require a statement of strengths and weaknesses, identification of course of study consistent with the student’s strengths and weaknesses and intended to assist in attaining postsecondary goals and, as appropriate, a description of the need for consultation with other agencies that provide services for individuals with disabilities and needed interagency linkages; for students in an out-of-district placement, a statement of how the student will participate with non-disabled peers in extracurricular and non-academic activities, including, as needed, returning the student to the district in order to do so is required; a provision was added for speech only IEPs mandating a statement of how a student’s disability affects his or her involvement and progress in the general education curriculum; a provision was added requiring a statement of integrated therapy services in IEPs, as appropriate, to address the student’s individual needs in his or her educational setting; and, a provision was added requiring that, for students in a separate setting, the IEP team consider what activities are necessary to transition the student to a less restrictive placement.



The Department is proposing amendments to N.J.A.C. 6A:14-3.8 to incorporate provisions of IDEA 2004 in the following areas: to provide that a reevaluation shall not be conducted sooner than one year from completion of the current reevaluation unless the district and parent agree that is it necessary; a provision was added permitting, with written parental consent, waiver of the three year reevaluation, and  noting that the next three year period is measured from the date of the waiver of the reevaluation; and, a provision was added requiring consideration of preset levels of academic achievement and functional performance when conducting a reevaluation.  

The following proposed amendments to N.J.A.C. 6A:14-3.8 were incorporated by the Department to improve the procedures in the regulations: a proposed provision was added requiring that, unless the reevaluation is waived, all requirements for performing a reevaluation be completed within 45 days of the date of the request for a reevaluation or by expiration of the three year time period for completion of a reevaluation from the date of the prior evaluation, whichever occurs sooner; a proposed requirement was added that the need for data concerning academic, developmental and behavioral needs of students be assessed when determining the scope of a reevaluation; and subsection(d) is proposed for elimination because it is unnecessary, as all details for reevaluations are in other provisions of the regulations.



The Department is proposing amendments to N.J.A.C. 6A:14-3.9 to incorporate provisions of IDEA 2004 in the following areas: to include in the listing of related services nursing services to the extent that they are designed to allow a student to receive a FAPE; and, to include medical services for diagnostic and evaluation purposes only.  

The following proposed amendments to N.J.A.C. 6A:14-3.9 were incorporated by the Department to improve the procedures in the regulations: a provision was added providing that therapy services may be integrated into the context of ongoing activities or routines and provided by persons set forth in the student’s IEP; and, a provision was added providing that, if related services are provided by non-certified personnel because there is no certification required, such services must be provided under the supervision of certified district personnel.   

N.J.A.C. 6A:14-4 Programs and Instruction
This subchapter addresses the requirements for providing special education programs including supplemental services, resource programs and special class programs.  All available program options are set forth, as well as provisions setting forth program criteria for speech-language services, supplementary instruction, resource programs, special class programs and vocational programs.

Rules governing the provision of home instruction to students with disabilities are also set forth herein.  Finally, rules governing statewide assessments, with amendments from current rules as set forth below, are set forth in this subchapter, as well as rules governing graduation requirements.  

The Department is proposing amendments to N.J.A.C. 6A:14-4.1 to incorporate provisions of IDEA 2004 in the following areas: the provisions with respect to transfer students were altered to provide that such students receive a comparable program when they arrive until, for in-state transfers, a new IEP is developed or the student’s current IEP is adopted by the district or, for out-of-state transfers, a new IEP is developed; a timeframe was also added to the transfer student provisions requiring that the IEP be adopted or developed for the student, as appropriate, within 30 days of the date the student enrolls in the district; and, a provision was added requiring that prompt steps be taken to obtain the student’s records. 

The following proposed amendments to N.J.A.C. 6A:14-4.1 were incorporated by the Department to improve the procedures in the regulations: to provide that the IEP team may, in its discretion, alter the length of the school day based on the needs of the student; a provision was also added providing that, consistent with the Department’s autism standards, programs for preschool students with autism must operate for a minimum of 25 hours per week, unless a students IEP provides otherwise; a provision was also added requiring that a parent be permitted to observe the proposed placement for a student, including the general education setting, special class programs and out-of-district placements; a proposed change was made to subsection (h) to clarify that the provision with respect to group sizes for general education classes applies to all general education subjects; and a provision was added mandating that, if a student receives instruction in a single-subject resource program or special class program, the instructional time must be equivalent to that provided general education students for each subject area. 

Proposed amendments to N.J.A.C. 6A:14-4.2 were incorporated by the Department in the following areas to improve the procedures in the regulations: amendments were made to require that, when the student’s placement is reviewed on an annual basis, such review include assessment of activities necessary to transition the student to a less restrictive placement; a provision was added specifying that a student shall not be removed from an age-appropriate general education setting solely based on needed modifications to the general education curriculum; and a provision was added clarifying that, when assessing the restrictiveness of a program option, such assessments are based solely on the time a student with disabilities is educated outside the general education setting.  

Proposed amendments to N.J.A.C. 6A:14-4.3 were incorporated by the Department to improve the procedures in the regulations. The Department is proposing amendments to N.J.A.C. 6A:14-4.3 to clarify that all students must initially be considered for placement in the general education setting with supplementary aids and services, including: curricular or instructional modifications; individual instruction; assistive technology devices and services; teacher aides; related services; integrated therapies; consultation services; and in-class resource programs.  Clarification was provided that, after consideration of the above means to educate a student in the general education setting, a continuum of other educational options must be available for the student.  Finally, proposed provisions were added requiring that data with respect to the periods after breaks in educational services be utilized to document the need for extended school year services, and that such services not be limited based on fiscal, programmatic or other considerations.

The Department is proposing re-adoption of N.J.A.C. 6A:14-4.4 without amendment.

Proposed amendments to N.J.A.C. 6A:14-4.5 were incorporated by the Department to improve the procedures in the regulations. The Department is proposing amendments to N.J.A.C. 6A:14-4.5 to clarify that supplementary aids and services are provided in the general education setting to enable students with disabilities, to the extent possible, to be educated with non-disabled peers.  A proposed provision was added permitting aides to provide supplementary support to students pursuant to their IEPs in the following areas: prompting, cuing and redirecting student participation; reinforcement of personal, social, behavioral and learning goals; organizing and managing materials and activities; and implementation of teacher-designed follow-up and practice activities.  In addition, a provision was added requiring that teacher aides and teaching staff be provided a specified period of time for consultation on a regular basis, which shall be set forth in district policies.  Finally, a proposed provision was added setting forth that consultation may be provided for a student or students with disabilities by a related service provider, teacher of students with disabilities or child study team member, that such consultation shall be indicated in the student’s IEP and that it may address: development and demonstration of techniques and strategies; data collection on the effectiveness of techniques and strategies; and development of positive behavioral supports. 

The Department is proposing amendments to N.J.A.C. 6A:14-4.6 to improve the procedures in the regulations in the following areas: the Department is proposing amendments to N.J.A.C. 6A:14-4.6 to clarify that supplementary instruction is provided in addition to the student’s primary instruction, must be provided individually or in groups according to the parameters for pull-out resource programs, that the teacher providing supplementary instruction must be certified as a teacher of students with disabilities or for the level of instruction being provided, and that supplementary instruction and a single-subject resource program may not be provided by the same teacher during the same instructional period; the regulation sets forth certification requirements for resource program teachers in various settings; a provision was added requiring that students in an in-class resource program must be included in group discussions, special projects, field trips and other regular class activities as deemed appropriate in the student’s IEP; the age span for single subject pull-out resource programs was lowered from four years to three years to reflect a more appropriate educational setting for such students; a provision was added requiring that, when organizing a single-subject pull-out resource class, a district must consider the commonality of the instructional needs for the subject area being taught according to the levels of academic achievement, learning characteristics and management needs of the students to be placed in the class; the group sizes for single-subject in-class and pull-out resource programs were simplified and changed to reflect more appropriate ranges for each; the maximum number of students receiving an in-class resource program was set at 8 for the preschool and elementary levels, and 10 at the secondary level, and a provision was added requiring that the number of students receiving an in-class resource program shall not exceed 50% of the total class enrollment; and, provisions were added specifying that group sizes for single-subject pull-out resource programs may be increased pursuant to N.J.A.C. 6A:14-4.9, but group sizes for in-class programs shall not be so increased.

Proposed amendments to N.J.A.C. 6A:14-4.7 were incorporated by the Department in the following areas to improve the procedures in the regulations:  the Department is proposing amendments to N.J.A.C. 6A:14-4.7 to reflect that special class programs may be created for students with similar intensive educational, behavioral and other needs related to their disabilities, and that placement in such programs shall occur when the IEP team determines that, based upon the nature and severity of the student’s disability, no other school-based program will meet the student’s needs; class sizes for special class programs were changed to be more consistent, and to maintain appropriate ratios for areas such as autism and severe cognitive impairments; a proposed change was added clarifying that teachers of classes for students with auditory impairments obtain the appropriate teacher of the deaf or hard of hearing certificate, rather than stating that the teacher be appropriately certified; the class size limits for classes organized around a single content area in the general education setting were reduced to reflect educationally appropriate groupings, as such classes are generally developed for students requiring small instructional groups, rather than specialized instruction, and the group sizes with and without an aide must reflect this; and subsection (d)2 is proposed for deletion, as the provision is no longer applicable under the proposed structure of the rules for in-class resource programs.  

Proposed amendments to N.J.A.C. 6A:14-4.8 were incorporated by the Department in the following areas to improve the procedures in the regulations:  the Department is proposing amendments to N.J.A.C. 6A:14-4.8 to require a written record of the home instruction, including the dates and times instruction is provided; a provision was included requiring that home instruction be provided at a location conducive to providing educational services, taking into account the student’s disability and unique circumstances; and, a provision was added requiring districts to consider, when a student is repeatedly not made available by the parent for home instruction, whether the student is truant pursuant to applicable laws.

The Department is proposing deletion of the present N.J.A.C. 6A:14-4.9 from Chapter 6A:14 and to move that subsection, which addresses home instruction of all students, both general education and special education, due to a temporary illness to N.J.A.C. 6A:16-10.1.

The Department is proposing to re-codify the current N.J.A.C. 6A:14-4.10 as N.J.A.C. 6A:14-4.9, with one amendment; the provision in subsection (f) providing that waivers granted pursuant to Chapter 6:28 prior to July 6, 1998 are expired was deleted because it is no longer necessary.

The Department is proposing to re-codify the current N.J.A.C. 6A:14-4.11 as N.J.A.C. 6A:14-4.10 and to change the subsection to provide that, if a student is participating in the SRA as determined by the IEP team, the student shall not be required to again participate in the HSPA.

The Department is proposing to re-codify the current N.J.A.C. 6A:14-4.12 as N.J.A.C. 6A:14-4.11 and to change it to provide, in accordance with IDEA 2004, that when a student graduates or exceeds the age of eligibility for special education and related services, a written summary of academic achievement and functional performance must be provided to the student, as well as recommendations to assist the student in achieving his or her postsecondary goals.  Proposed provisions were added to improve the procedures in the regulations and require that: if a student is attending a school other than the district’s schools, and that school declines to issue a diploma to the student, the district shall issue the student a diploma if the he or she has satisfied all state and local graduation requirements as specified in the student’s IEP; and to clarify that, if a district issues elementary school diplomas, and a student with disabilities satisfies the requirements in his or her IEP, the student shall receive the diploma, rather than providing that the student shall qualify for the diploma.  

N.J.A.C. 6A:14-5 Providing Educational and Related Services
This subchapter includes all requirements related to the provision of services through agreements with other public and private agencies.  All requirements for providing services by contractual agreement with clinics and agencies or public education agencies including sending-receiving relationships are included in this subchapter.   In addition, approval procedures for clinics and agencies are set forth in this subchapter.  

Proposed amendments to N.J.A.C. 6A:14-5.1 were incorporated by the Department in the following areas to improve the procedures in the regulations:  the Department is proposing amendments to N.J.A.C. 6A:14-5.1 to allow district boards of education to supplement their child study teams with additional teams through contracts or joint agreements; district boards of education will be permitted to fill vacancies on child study teams because of absences of team members for an identified period of time by contracting with a clinic or agency, an individual or another district board of education for the services of the absent team member(s); clarification was provided in 6A:14-5.1(c) that agencies or programs certified, licensed or approved by the Departments of Health or Human Services may provide counseling or mental health services for district boards of education; the subsection was proposed for amendment to allow districts to contract with private clinics and agencies for all related services, rather than just occupational therapy, physical therapy and counseling; a provision was added requiring that certified occupational therapy assistants and others employed in a supportive role to licensed professionals shall work under the supervision of an appropriately licensed or certified provider of such services; a provision was also added requiring that licensed physical therapy assistants work in the presence and under the supervision of a certified physical therapist; a provision was added that specialists in behavior modification or other disciplines for which there is no license or certification shall hold, at a minimum, a bachelors degree from an accredited institute of higher education and shall work under the supervision of certified district board of education personnel; the subsection is proposed to be changed to require that district boards of education provide notice to the Department, rather than obtaining approval of the Department, when obtaining services pursuant to 6A:14-5.1(c); and the section is proposed for amendment to eliminate the second sentence in subsection (e) that states that districts do not have to obtain Department approval to purchase diagnostic medical services, as the sentence is redundant.

Proposed amendments to N.J.A.C. 6A:14-5.2 were incorporated by the Department to improve the procedures in the regulations. The Department is proposing amendments to N.J.A.C. 6A:14-5.2 to provide that employees of approved clinics and agencies may provide services for district  boards of education, approved private schools form students with disabilities and nonpublic schools.  Also, documentation regarding criminal history checks of clinic and agency employees is required to be submitted to the Department.  

N.J.A.C. 6A:14-6 Requirements for Services in Nonpublic Schools

This subchapter specifies the requirements for providing services in nonpublic schools including requirements for students who are enrolled by parents and students who are placed by a district in a school that is not specifically approved to educate students with disabilities.  The language in this subchapter is proposed to be changed to reflect amendments in IDEA 2004.

The Department is proposing amendments to N.J.A.C. 6A:14-6.1 to incorporate provisions of IDEA 2004 in the following areas: an amendment was incorporated reflecting the amendment in IDEA 2004 transferring the requirement to provide equitable services to students in nonpublic elementary and secondary schools from the district of residence of each student to the district where the school is located; the rule was changed to provide that equitable participation services are available only to students in nonpublic elementary and secondary schools, and not to students in early childhood programs; provisions were added requiring meaningful consultation with representative of nonpublic schools located in a district and obtaining an affirmation that such consultation occurred; provisions were added for appeals by a nonpublic school in the event it believes the district where the school is located did not engage in meaningful consultation; and, a provision was also added clarifying that, for preschool age students enrolled in early childhood programs, the child-find obligation and responsibility to evaluate students remains with the district of residence of the student, and that the obligation to provide equitable participation services in the event a program from the district of residence is declined becomes the responsibility of the district where the facility is located.  

The following proposed amendments to N.J.A.C. 6A:14-6.1 were incorporated by the Department to improve the procedures in the regulations: a provision was added allowing services required by the subsection to be provided by district board of education personnel, or through contracts with individuals, agencies, organizations, associations or other entities; and, a provision was added requiring that such services be secular, neutral and non-ideological. 

The Department is proposing amendments to N.J.A.C. 6A:14-6.2 to clarify that personnel providing a program or services pursuant to the subsection must be highly qualified.  

The Department is proposing amendments to N.J.A.C. 6A:14-6.3 through 6.5 only to make amendments to correct cross references to other laws and regulations.

N.J.A.C. 6A:14‑7 Receiving Schools 
This subchapter covers the provision of services by receiving schools.  Approval procedures for establishing receiving schools are set forth, as well as procedures for changing approved programs.  Rules governing fiscal management, monitoring and provision of programs are also set forth in this subchapter.  Finally, the responsibilities of district boards of education that send students to receiving schools are set forth in this subchapter.   

Proposed amendments to N.J.A.C. 6A:14-7.1 were incorporated by the Department in the following areas to improve the procedures in the regulations:  the Department is proposing amendments to N.J.A.C. 6A:14-7.1 to include shared-time vocational schools in the definition of a receiving school; the provisions regarding exceptions were changed to limit such requests to age range and class sizes; and, a requirement that an annual report be submitted by receiving schools, which shall include, but not be limited to, the number of enrolled students by age, race, ethnicity, and additionally, the number of students whose placements were terminated during the current school year.

Proposed amendments to N.J.A.C. 6A:14-7.2 were incorporated by the Department in the following areas to improve the procedures in the regulations:  the Department is proposing amendments to N.J.A.C. 6A:14-7.2 to require a description of the program and services to be offered by all applicants for approval of a private school for students with disabilities, including program characteristics, curriculum, a mechanism for evaluation of students, and the organizational structure of the school; a provision was added requiring that the survey supporting an application for approval of a receiving school include the reason the students identified as requiring the schools’ services cannot be educated in their resident district, including documentation from local districts; a provision was added requiring a decision on applications for approval of a receiving school within 90 days of receipt by the Department of the application; a provision was added requiring that appeals of determinations of whether to approve an application for approval of a receiving school shall be to the Commissioner of Education pursuant to N.J.A.C. 6A:3; and, the documentation submission requirements were expanded to include administrative policies and procedures, an assurance that emergency procedures will be followed, a copy of the approval of the facility by the issuing agency, staffing information and a project budget.

Proposed amendments to N.J.A.C. 6A:14-7.3 were incorporated by the Department to improve the procedures in the regulations. The Department is proposing amendments to N.J.A.C. 6A:14-7.3 to require that requests to change policies, procedures or the nature or scope of the services provided shall include documentation that a criminal history review of all staff has been completed.  

The Department is proposing no amendments to N.J.A.C. 6A:14-7.4.

Proposed amendments to N.J.A.C. 6A:14-7.5 were incorporated by the Department to improve the procedures in the regulations. The Department is proposing amendments to N.J.A.C. 6A:14-7.5 to require that, when a district board of education places a student in a receiving school, the IEPs of such students may only be changed by the district board of education, not the receiving school.  

Proposed amendments to N.J.A.C. 6A:14-7.6 were incorporated by the Department in the following areas to improve the procedures in the regulations: the Department is proposing amendments to N.J.A.C. 6A:14-7.6 to clarify that all personnel in receiving schools serving students with disabilities shall be highly qualified and appropriately certified; a requirement was added requiring that a full-time non-teaching principal shall be on staff at each school, who shall be responsible for supervision of the school; a provision was added providing that a school day at a receiving school shall consist of not less than four hours of actual school work, which does opt include non-academic time such as lunch and recess; and, consistent with the current amendment, an exception was included for preschool class programs operated pursuant to N.J.A.C. 6A:14-4.1, which may be considered a full day program.

Proposed amendments to N.J.A.C. 6A:14-7.7 were incorporated by the Department in the following areas to improve the procedures in the regulations: the Department is proposing amendments to N.J.A.C. 6A:14-7.7 to require an IEP meeting be held by the district board of education within 10 days of the notification of termination of placement by a receiving school, and to require that at least one person from the receiving school that participated in the determination to terminate the placement be a part of the IEP meeting; an amendment was added requiring provision written notice of the new placement to the parent by the district board of education within 10 days of the IEP meeting; and, a provision was added requiring that a district board of education that places a student in a receiving school issue a diploma to all such students if the requirements of N.J.A.C. 6A:14-4.11 are met.  

The Department is proposing no amendments to N.J.A.C. 6A:14-7.8.

Proposed amendments to N.J.A.C. 6A:14-7.9 were incorporated by the Department to improve the procedures in the regulations. The Department is proposing amendments to N.J.A.C. 6A:14-7.9 to require that absences of more than five consecutive days shall be reported to the chief school administrator of the district board of education by the receiving school.

Proposed amendments to N.J.A.C. 6A:14-7.10 were incorporated by the Department to improve the procedures in the regulations. The Department is proposing amendments to N.J.A.C. 6A:14-7.10 to reflect that monitoring shall be in accordance with a schedule established by the Department.

N.J.A.C. 6A:14‑8 Programs Operated by the Departments of Corrections and Human Services, and the Juvenile Justice Commission 

This subchapter describes the requirements for programs operated by other state agencies.  All requirements related to state facilities are in this subchapter.  The language in this subchapter is the same as the current 6A:14-8 except for proposed editorial amendments to correct references to other laws and regulations.

N.J.A.C. 6A:14-9 Monitoring, Corrective Action and Complaint Investigation
This subchapter outlines the requirements for monitoring, corrective action and complaint investigation.   The Department is proposing amendments to N.J.A.C. 6A:14-9.1 to reflect amendments in IDEA 2004 with respect to monitoring.  Provisions were added specifying that the monitoring process shall include review of: provision of a free, appropriate public education in the least restrictive environment; provision of transition services; and disproportionate representation of racial and ethnic groups in special education and related services, to the extent such representation is the result of inappropriate identification.  In addition, the monitoring procedures are proposed for expansion in order to improve the procedures in the regulations to include a self-assessment by the program being monitored and development of an improvement plan by the program being monitored.

Proposed amendments to N.J.A.C. 6A:14-9.2 were incorporated by the Department to improve the procedures in the regulations in the following areas: to require that, when a request for complaint investigation is filed, the complaint be provided to the educational agency to which the complaint is directed, in addition to the Department of Education; a provision was added requiring that final reports be issued, when necessary, within 60 days unless the timeframe is extended if circumstances warrant it, or if the parties agree to extend the timeline in order to mediate or engage in another form of dispute resolution; a provision was added providing that, if a party disagrees with the final report in the complaint investigation, appeal is to the Commissioner of Education pursuant to N.J.A.C. 6A:3; a provision was added allowing parties, within 15 days of issuance of the final report, to allege an error material to the determination in the report, and providing that appropriate steps will be taken upon receipt of any such allegations submitted in a timely manner; complaint procedures were expanded to include on-site investigation if determined necessary and, if the parent consents, an opportunity for the educational agency to engage the parent in mediation or other alternate means of dispute resolution; and, a provision was added allowing the educational agency against which a complaint is directed to respond to the complaint and, at the discretion of the Director of the Office of Special Education Programs or a designee, an opportunity to resolve the issues in the complaint prior to issuance of an investigation report.   

N.J.A.C. 6A:14‑10 Early Intervention Programs
This subchapter includes two sections.  The first section specifies that early intervention programs serving children between birth and age three are administered by the Department of Health and Senior Services as the lead agency in collaboration with the Department of Human Services and the Department of Education in accordance with P.L. 1992, c. 155.  The second section establishes general requirements for when districts contract with early intervention programs that are under contract with the Department of Health and Senior Services for students age three.   The language in this subchapter is the same as the current 6A:14-10.

Proposed Amendments to Other Regulatory Provisions
N.J.A.C. 6A:3-1.3 is proposed to be changed to change cross-references to Chapter 6A:14 to reflect the changed N.J.A.C. 6A:14-2.7. 

N.J.A.C. 6A:7-1.7 is proposed to be changed to change the cross reference to N.J.A.C. 6A:14-3.4 to N.J.A.C. 6A:14.

N.J.A.C. 6A:8-1.3 is proposed to be changed to change the cross reference to N.J.A.C. 6A:14-4.11 to 6A:14-4.10 and to change cross references to specific subparts of N.J.A.C. 6A:14-2.3 to subsection 6A:14-2.3 only.

N.J.A.C. 6A:8-4.1 is proposed to be changed to change the cross reference to N.J.A.C. 6A:14-4.11 to 6A:14-4.10.

N.J.A.C. 6A:8-5.1 is proposed to be changed to change the cross reference to N.J.A.C. 6A:14-4.12 to 6A:14-4.11.

N.J.A.C. 6A:9-2.1 is proposed to be changed to the change cross reference to a specific subpart of N.J.A.C. 6A:14-2.3 to subsection 6A:14-2.3 only.

N.J.A.C. 6A:17-3.3 is proposed to be changed to change the citation to N.J.A.C. 6A:14-3.7 to N.J.A.C. 6A:14, and to change the cross reference to N.J.A.C. 6A:14-4.12 to 6A:14-4.11.

N.J.A.C. 6A:19-6.7 is proposed to be changed to provide that personnel from vocational schools shall participate in IEP team decisions, rather than being included in the decisions. 

N.J.A.C. 6A:21 is proposed to be changed to change the citations to N.J.A.C. 6A:14-3.4, 6A:14-3.5, 6A:14-3.7 and 6A:14-3.8 to N.J.A.C. 6A:14.

Social Impact

This proposed re-adoption with amendments applies to the provision of special education services in all public schools, approved private schools for the disabled and nonpublic schools.  Personnel in schools and clinics and agencies, parents, and students will be affected by the rules.  The proposed re-adoption with amendments will have an impact on those who administer and provide services as well as the students who receive the services.  

The purpose of the proposed re-adoption with amendments is to implement the current Federal and State mandates.  The Department believes these rules are necessary to continue the framework for the implementation of these mandates established when Chapter 6A:14 was originally adopted.  Absent these rules, procedures for implementation could vary considerably from school district to school district.  The consistency in statewide rules rather than school district to school district procedures is a benefit to students with educational disabilities and their parents.  

The proposed re-adoption with amendments provides students with disabilities, parents, district officials and the general public concise rules governing all aspects of the provision of special education and related services to students with disabilities.  The adoption of IDEA 2004 requires numerous amendments to Chapter 6A:14.  Also, the need for additional amendments was evident to the Department based on its implementation and administration of the rules, as well as comments from school district officials, parents, advocacy groups and members of the public.  The proposed re-adoption of the rules with amendments governs all aspects of the provision of a free, appropriate public education to students with disabilities, and provides all affected persons and entities necessary guidance to obtain or provide students with disabilities the free, appropriate public education guaranteed them by State and Federal law.  The provision of clear and detailed guidance allows for more expeditious provision of special education and related services to students, and helps assure that the services provided are appropriate for each student with a disability.

The amendments include provisions governing evaluation, determination of eligibility, development of IEPs and development and provision of programs and services.  The amendments also alter the dispute resolution system, provision of equitable participation services, provisions concerning agencies and receiving schools, and procedures for monitoring and complaint investigations.
The proposed rules will enhance learning opportunities for students with disabilities through improved procedural protections, a reduction in administrative requirements and procedures on district boards of education and their personnel, including fewer meetings and reduced paperwork in several areas, and simplification and improvement of programmatic requirements.  These enhancements will provide a positive social impact for students with disabilities while in school and in their adult life.
Economic Impact

Special Education is funded through Federal, State and local monies.  Local monies are raised by school districts through property taxes to pay for the education of non-disabled and disabled students.  School districts that are eligible receive State aid that may be utilized for all students, including students with disabilities.  School districts also receive State aid for special education.  For the 2005-06 school year, categorical State aid to school districts totaled $925,978,079.  In addition, school districts receive IDEA, Part B and preschool monies.  For the 2005-06 school year, the Part B monies that school districts will receive in entitlement monies will total $306,308,576 and the preschool monies will total $12,842,202.   Expenditure of these funds is governed by IDEA and its implementing regulations, as well as State law.  N.J.A.C. 6A:14, Special Education, incorporated these Federal and State requirements since its initial adoption effective July 6, 1998.  

It cannot be determined whether school districts will incur additional expenses associated with the pre-proposed re-adoption and amendments.  Generally, the pre-proposed rules do not grant new entitlements or impose additional responsibilities on the regulated community beyond those currently in place and funded through the sources listed above.  The reduction in several permitted class sizes in N.J.A.C. 6A:14-4.7(e) could cause school districts and approved private schools for the disabled to incur additional expenses in the event additional classes, and staffing to teach those classes, are required.  However, the increases in the permitted number of students in in-class resource programs, as well as the heightened emphasis on educating students in the general education setting with appropriate modifications and accommodations, could eliminate the need for additional classes and the expenditures attendant thereto.  Finally, there should be no additional economic impact on the New Jersey Department of Education or other State agencies.  

Federal Standards Statement

The rules proposed for re-adoption and re-codification with amendments will not be inconsistent with or exceed any Federal requirements or standards, as there are no other Federal requirements or standards relating to this chapter.
Jobs Impact

The New Jersey Department of Education does not anticipate that the proposed re-adoption with amendments would result in the creation or loss of jobs in the State of New Jersey.

Agriculture Industry Impact



The New Jersey Department of Education anticipates that the proposed re-adoption with amendments will have any impact on the agriculture industry in New Jersey.
Regulatory Flexibility Statement

The proposed rules apply to public schools, approved private schools for the disabled and clinics and agencies.  The approved private schools for the disabled and clinics and agencies could be considered small businesses as that term is defined by the Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq.  The regulatory requirements pertaining to approved private schools for the disabled and clinics reflect the minimal amount of paperwork and recordkeeping appropriate to strike a balance between the need to assure that services are provided in an appropriate manner, and the desire to minimize the burden on small businesses.  The regulatory requirements for establishing new programs, modifying existing programs and submitting data to the Department reflect reduced reporting requirements for approved private schools from rules in place prior to 1997.  The regulatory provisions for establishing a clinic or agency or changing the services offered by a clinic or agency apply only to clinics or agencies of three or more professionals and, thereby, reduce reporting requirements.  Additional provisions require clinics and agencies to maintain documentation regarding the criminal history record check of their professional employees. This requirement applies to all agencies that employ individuals who provide special education and related services to public school students with disabilities.  Costs which are incurred by this requirement may be reimbursed to these agencies through the fees which local school districts pay to approved clinics or agencies for the provision of services.  In these instances, the Department is unable to change this requirement based on business size or make this requirement different because these agencies serve students with disabilities from public schools with public school money and must meet both Federal and State standards that are similar to public schools.  The Department is unable to make the requirement different for that reason, and further, the Department believes the rule is necessary and not so burdensome as to require differing standards.  
Smart Growth Impact
The proposed amendments will not impact the achievement of smart growth or the State Plan for Development or Redevelopment.

Full text of the proposed re-adoption with amendments follows (additions indicated underlined thus; deletions indicated in brackets [thus]):
Chapter 14

   Special Education

SUBCHAPTER 1. GENERAL PROVISIONS

6A:14-1.1 General requirements

(a) The rules in this chapter supersede all rules in effect prior to [October 6, 2003] May ??, 2006 pertaining to students with disabilities.

(b) The purpose of this chapter is to:

1. Ensure that all students with disabilities as defined in this chapter, including students with disabilities who have been suspended or expelled from school, have available to them a free, appropriate public education as that standard is set under the Individuals with Disabilities Education Act (IDEA) (20 U.S.C. §1400 et seq. and, in furtherance thereof, to:


[i]2. Ensure that the obligation to make a free, appropriate public education available to each eligible student begins no later than the student's third birthday and that an individualized education program is in effect for the student by that date;


[ii]3. Ensure that a free, appropriate public education is available to any student with a disability who needs special education and related services, even though the student is advancing from grade to grade;


[iii]4. Ensure that the services and placement needed by each student with a disability to receive a free, appropriate public education are based on the student's unique needs and not on the student's disability;


[2]5. Ensure that students with disabilities are educated in the least restrictive environment;


[3]6. Ensure the provision of special education and related services;

[4]7. Ensure that the rights of students with disabilities and their parents are protected;

[5]8. Assist public and private agencies providing educational services to students with disabilities; and


[6]9. Ensure the evaluation of the effectiveness of the education of students with disabilities.


(c) The rules in this chapter shall apply to all public and private education agencies providing publicly funded educational programs and services to students with disabilities.


1. Programs and services shall be provided to students age three through 21.


2. Programs and services may be provided by a district board of education at its option to students below the age of three and above the age of 21.


3. Each district board of education shall provide information regarding services available through other State, county and local agencies to parents of children with disabilities below the age of three.


(d) Each district board of education is responsible for providing a system of free, appropriate special education and related services to students with disabilities age three through 21 which shall:


1. Be provided at public expense, under public supervision and with no charge to the parent;


2. Be administered, supervised and provided by appropriately certified and qualified professional staff members;


3. Be located in facilities that are accessible to the disabled; and


4. Meet all requirements of this chapter.


(e) With the exception of students placed in nonpublic schools according to N.J.A.C. 6A:14-6.5, all students with disabilities shall be placed in facilities or programs which have been approved by the Department of Education according to N.J.A.C. 18A:46-14 and 15.


(f) Each district board of education shall ensure that the hearing aids worn by children who are deaf and/or hard of hearing are functioning properly.


(g) All special education programs and services provided under this chapter shall be subject to review and approval by the Department of Education.

(h) All public and private agencies that provide educational programs and services to students with disabilities shall maintain documentation demonstrating compliance with this chapter.

6A:14-1.2 District eligibility for assistance under IDEA Part B

(a) For the purposes of this section, each district board of education and State agency program that acts as a district board of [residence] education is eligible for assistance under IDEA Part B for a fiscal year by having a special education plan that demonstrates to the satisfaction of the Department of Education through the county office of education that it meets the conditions of (b) through (f) below.


1. If a district board of education has on file with the Department of Education through the county office of education a plan consisting of policies and procedures that have been approved by the county office of education, including policies and procedures approved under Part B of the IDEA as in effect before [June 4, 1997] December 3, 2004, the district board of education shall be considered to have met the requirements for receiving assistance under Part B.


2. Amendments to the policies, procedures and programs shall be made according to the following:


i. The approved policies, procedures and programs submitted by [the] a district board of [residence] education shall remain in effect until the county office approves such amendments as the district board of [residence] education deems necessary; or


ii. If the provisions of the IDEA Amendments of [1997] 2004 or its regulations are amended, or there is a new legally binding interpretation of the IDEA by Federal or State courts, or there is an official finding of noncompliance with Federal or State law or regulations, the Department of Education through the county offices shall require the LEA to modify its policies, procedures and programs only to the extent necessary to ensure compliance with Federal and/or State requirements.


(b) Each district board of education shall have policies, procedures and programs approved by the Department of Education through the county office of education that are in effect to ensure the following:


1. A free appropriate public education according to N.J.A.C. 6A:14-1.1(b) is available to all students with disabilities between the ages of three and 21, including students with disabilities that have been suspended or expelled from school;


2. Full educational opportunity to all students with disabilities is provided;


3. All students with disabilities, who are in need of special education and related services, including students with disabilities attending nonpublic schools, regardless of the severity of their disabilities, are located, identified and evaluated according to N.J.A.C. 6A:14-3.3;

4.  Homeless students are located, identified and evaluated and provided special education and related services in accordance with the IDEA, including the appointment of a surrogate parent for unaccompanied homeless youths as defined in 42 U.S.C. §11431 et seq.;

[4]5. An individualized education program is developed, reviewed and as appropriate, revised according to N.J.A.C. 6A:14-3.6 and 3.7;


[5]6. To the maximum extent appropriate students with disabilities are educated in the least restrictive environment according to N.J.A.C. 6A:14-4.2;


[6]7. Students with disabilities are afforded the procedural safeguards required by N.J.A.C. 6A:14-2;

[7]8. Students with disabilities are evaluated according to N.J.A.C. 6A:14-2.5 and 3.4;


[8]9. The compilation, maintenance, access to and confidentiality of student records are in accordance with N.J.A.C. [6:3-6] 6A:32;


[9]10. Children with disabilities participating in early intervention programs assisted under IDEA Part C who will participate in preschool programs under this chapter experience a smooth transition and that by the student's third birthday an individualized education program has been developed and is being implemented according to N.J.A.C. 6A:14-3.3(e);


[10]11. Provision is made for the participation of students with disabilities who are placed by their parents in nonpublic schools according to N.J.A.C. 6A:14-6.1 and 6.2;


[11]12. Students with disabilities who are placed in private schools by the district board of education, are provided special education and related services at no cost to their parents;


[12]13. All personnel serving students with disabilities are highly qualified and appropriately certified and licensed, where a license is required, in accordance with State and Federal law;


[13]14. The in-service training needs for professional and paraprofessional staff who provide special education, general education or related services are identified and that appropriate in-service training is provided;


i. The district board of education shall maintain information to demonstrate its efforts to:


(1) Prepare general and special education personnel with the content knowledge and collaborative skills needed to meet the needs of children with disabilities;


(2) Enhance the ability of teachers and others to use strategies, such as behavioral interventions, to address the conduct of students with disabilities that impedes the learning of students with disabilities and others;


(3) Acquire and disseminate to teachers, administrators, school board members, and related services personnel, significant knowledge derived from educational research and other sources and how the district will, if appropriate, adopt promising practices, materials and technology;


(4) Insure that the in-service training is integrated to the maximum extent possible with other professional development activities; and

(5) Provide for joint training activities of parents and special education, related services and general education personnel; [and]


[14]15. Students with disabilities are included in all Statewide and districtwide assessment programs, with appropriate accommodations, where necessary[.];
16.  Instructional materials will be provided to blind or print-disabled students in a timely manner, consistent with a plan developed by the district; 
17.  For students with disabilities who are potentially eligible to receive services from the Division of Developmental Disabilities in the Department of Human Services, the district will provide, pursuant to the Uniform Application Act, N.J.S.A. 30:4-25.10 et seq., the necessary materials to the parent to apply for such services; and

18.  That parents are informed of the criteria for use of electronic mail for communicating with the district, including submission of written requests in accordance with provisions in these regulations.  

(c) Each district board of education shall provide written assurance of its compliance with the requirements of (b)1 through [14]18 above.


(d) Annually, each district board of education shall describe, in accordance with instructions from the Department of Education, how it will use the funds under Part B of the IDEA during the next school year.


(e) Annually, each district board of education shall submit:


1. A report of the numbers of students with disabilities according to their Federal disability category, age, racial-ethnic background, and placement;

2. A report of the staff, including contracted personnel, providing services to identify, evaluate, determine eligibility, develop individualized education programs, provide related services and/or instruction to students with disabilities and the full-time equivalence of their assignments and relevant information on current and anticipated personnel vacancies and shortages; and


3. Any additional reports as required by the IDEA (20 U.S.C. §1400 et seq.) including, but not limited to, the number of students with disabilities who are:


i. Exiting education;


ii. Subject to suspensions and expulsions;


iii. Removed to interim alternative education settings; and


iv. Participating in Statewide assessments.


(f) Upon request, reports in addition to those under (e) above shall be submitted to the Department of Education including, but not limited to, the number of students with disabilities by racial-ethnic group identified as potentially disabled, evaluated and newly classified.  


(g) The [LEA] district board of education shall make available to parents of students with disabilities and to the general public all documents relating to the eligibility of the district bard of education, or LEA under Part B of the IDEA.

(h)  Each district board of education shall ensure that a special education parent advisory group is in place in the district to provide input to the district board of education on issues concerning students with disabilities. 


6A:14-1.3 Definitions

Words and terms, unless otherwise defined below, when used in this chapter, shall be defined in the same manner as those words and terms are defined and used in the IDEA (20 U.S.C. §1400 et seq.) and its implementing regulations, which terms are incorporated by reference herein.


"Adaptive behavior" means the ability to demonstrate personal independence and social responsibility according to age and socio-cultural group expectations.


"Adult student" means a person who has attained age 18, who is not under legal guardianship and who is entitled to receive educational programs and services in accordance with Federal or State law or regulation.


"Approved private school for [the disabled]  students with disabilities" corresponds to "approved private school for the handicapped" and means an incorporated entity approved by the Department of Education according to N.J.A.C. 6A:14-7.2 or 7.3 to provide special education and related services to students with disabilities placed by the district board of education responsible for providing their education.

"Assistive technology device" [means any item, piece of equipment, or product system, whether acquired commercially off the shelf, modified, or customized, that is used to increase, maintain, or improve the functional capabilities of children with disabilities] is defined in accordance with the definition of the term set forth in IDEA and its implementing regulations, as amended and supplemented, incorporated  by reference herein and reproduced at Appendix F. 


"Assistive technology service" [means any service that directly assists a student with a disability in the selection, acquisition, or use of an assistive technology device. The term includes:


1. The evaluation of the needs of a student with a disability, including a functional evaluation of the student in his or her customary environment;


2. Purchasing, leasing, or otherwise providing for the acquisition of assistive technology devices by students with disabilities;


3. Selecting, designing, fitting, customizing, adapting, applying, maintaining, repairing or replacing assistive devices;


4. Coordinating and using other therapies, interventions, or services with assistive technology devices, such as those associated with existing education and rehabilitation plans and programs;


5. Training or technical assistance for a student with a disability or, if appropriate, that student's family; and


6. Training or technical assistance for professionals (including individuals providing education or rehabilitation services), employers or other individuals who may provide services to, employ, or are otherwise substantially involved in the major life functions of students with disabilities.] is defined in accordance with the definition of the term set forth in IDEA and its implementing regulations, as amended and supplemented, incorporated  by reference herein and reproduced at Appendix G.  


"Consent" means agreement in writing that is required by this chapter. Consent shall be obtained from the parent, as that term is defined in this chapter, having legal responsibility for educational decision making. The district board of education shall ensure that the parent:


1. Has been fully informed of all information relevant to the activity for which consent is being sought, in his or her native language or other mode of communication;


2. Understands and agrees in writing to the implementation of the activity for which consent is sought, and the consent describes that activity and lists the records (if any) that will be released and to whom;


3. Understands that the granting of consent is voluntary and may be revoked at any time; and


4. If the parent revokes consent, that revocation is not retroactive (that is, it does not negate an action that has occurred after the consent was given and before the consent was revoked).


"Department of Education" means the New Jersey Department of Education.


"District board of education" means the school district of residence, the board of trustees of a charter school, the State agency or other public education agency which acts as the district of residence for the location, identification, evaluation, determination of eligibility, development of an individualized education program and the provision of a free appropriate, public education to students with disabilities except as defined otherwise.


"Early childhood program" means a [regular] general education program for students ages three through five operated by an agency other than a district board of education. The early childhood program shall be licensed or approved by a governmental agency.


"Extended school year services" means special education and related services that are provided to a student with a disability beyond the normal school year in accordance with the student's IEP at no cost to the parent.


"General Statewide assessment" means a Statewide assessment given to all students of a particular grade level except for those students with disabilities whose IEP specifies that they will participate in the alternate proficiency assessment.


"Individualized education program" (IEP) means a written plan [developed at a meeting according to N.J.A.C. 6A:14-2.3(i)2] which sets forth present levels of academic achievement and functional performance, measurable annual goals and, where applicable, short-term objectives or benchmarks and describes an integrated, sequential program of individually designed instructional activities and related services necessary to achieve the stated goals and objectives. This plan shall establish the rationale for the student's educational placement, serve as the basis for program implementation and comply with the mandates set forth in this chapter.


"IEP team" means the group of individuals who are responsible for the development, review and revision of the student's individualized educational program. [The members of IEP team are listed at N.J.A.C. 6A:14-2.3(i)2].


"Native language" means the language or mode of communication normally used by a person with a limited ability to speak or understand the English language. In the case of a student, the native language is the language normally used by the parents. Except that in all direct contact with a student (including evaluation of the child), the native language is the language normally used by the student in the home or in the learning environment. The IEP team shall determine the language of the student.


"Nonpublic school" means an elementary or secondary school, other than a public school, within the State, providing education in grades kindergarten through 12, or any combination of grades in which a student age five through 20 may fulfill compulsory school attendance and which complies with Title VI of the Civil Rights Act of 1964 (P.L. 88-352).


"Nonpublic school student" means any student who is enrolled full time in a nonpublic school. A student who boards at a nonpublic school shall be considered a resident of the New Jersey district in which the parent resides.


"Parent" means the natural or adoptive parent, the legal guardian, foster parent and, when they are a foster parent, a resource parent, a surrogate parent who has been appointed according to N.J.A.C. 6A:14-2.2(a) through ([d]i), a person acting in the place of a parent (such as a grandparent or stepparent with whom the student lives or a person legally responsible for the student's welfare). Unless parental rights have been terminated by a court of appropriate jurisdiction, the parent retains all rights under this chapter. For the purposes of this chapter, the term "parent" shall include the adult student as defined above. [In addition, a foster parent may act as a parent under this chapter if:


1. The parent's authority to make educational decisions on the student's behalf has been terminated by a court of appropriate jurisdiction;


2. The foster parent has an ongoing, long-term relationship with the student;


3. The foster parent is willing to make the educational decisions required of parents under this chapter; and


4. The foster parent has no interest that would conflict with the student.]

"Referral" means the written request for an initial evaluation to determine whether a student is eligible for services under this chapter.


"Related services" [means transportation and such developmental, corrective, and other supportive services as are required to assist a student with a disability to benefit from special education as specified in the student's IEP, and includes speech-language pathology and audiology services, psychological services, physical and occupational therapy, recreation, early identification and assessment of disabilities in children, counseling services including rehabilitation counseling, orientation and mobility services, and medical services for diagnostic or evaluation purposes. The term also includes school nursing services, social work services in schools and parent counseling and training. These terms are defined according to 34 C.F.R. §300.24, incorporated herein by reference, as amended and supplemented.] is defined in accordance with the definition of the term set forth in IDEA and its implementing regulations, as amended and supplemented, incorporated  by reference herein and reproduced at Appendix B.[(See chapter Appendix B.)]


"Special education" [means specially designed instruction at no cost to the parents, to meet the unique needs of students with disabilities according to 34 C.F.R. §300.26, incorporated herein by reference, as amended and supplemented.] is defined in accordance with the definition of the term set forth in IDEA and its implementing regulations, as amended and supplemented, incorporated  by reference herein and reproduced at Appendix C [(See chapter Appendix C.)]


"Speech-language specialist" means a speech correctionist or speech-language specialist.


"Student" means a person age three through 21 who is entitled to receive educational programs and services in accordance with Federal or State law or regulation.


"Student age" means the school age of a student as defined by the following:


1. "Age three" means the attainment of the third birthday. Children with disabilities attaining age three shall have a free, appropriate public education available to them provided by the district board of education.


2. "Age five" means the attainment of age five by the month and day established as the kindergarten entrance cutoff date by the district board of education. Students with disabilities attaining age five after the kindergarten entrance cutoff date shall continue to be provided preschool services for the balance of that school year.


3. "Age 21" means the attainment of the 21st birthday by June 30 of that school year. Students with disabilities attaining age 21 during the school year shall continue to be provided services for the balance of that school year.


"Student with a disability" means a student who has been determined to be eligible for special education and related services according to N.J.A.C. 6A:14-3.5 or 3.6.


"Transition services" [means a coordinated set of activities for a student, designed within an outcome-oriented process, that promotes movement from school to post-school activities, including post-secondary education, vocational training, integrated employment (including supported employment), continuing and adult education, adult services, independent living, or community participation. Transition services for students with disabilities may be special education, if provided as specially designed instruction, or related services, if required to assist a student with a disability to benefit from special education.] for students age 16 or older, is defined in accordance with the definition of the term set forth in IDEA and its implementing regulations, as amended and supplemented, incorporated  by reference herein and reproduced at Appendix D.  For students under age 16, transition services is defined as set forth in N.J.A.C. 6A:14-3.7(e)10.
“Ward of the State” means a student who, pursuant to an order of a court of competent jurisdiction, is under the guardianship of an agency of the State, is a foster child for whom the foster parent is not the student’s parent or is a student who, pursuant to an order of a court of competent jurisdiction, is in the custody of the State child welfare agency.
SUBCHAPTER 2. PROCEDURAL SAFEGUARDS

6A:14-2.1 General requirements

(a) Prior to receiving a high school diploma, a student with a disability age 16 through 21 who voluntarily leaves a public school program may reenroll at any time up to and including the school year of his or her 21st birthday.


(b) Upon request by a parent, each district board of education shall provide copies of special education statutes (N.J.S.A. 18A:46-1 et seq.), special education rules (N.J.A.C. 6A:14), student records rules (N.J.A.C. [6:3-6]6A:32), and/or low cost legal or other services relevant to a due process hearing and due process rules (N.J.A.C. 1:6A).


[(c) If the mediation according to N.J.A.C. 6A:14-2.6 or due process hearing according to N.J.A.C. 6A:14-2.7 involves initial admission to the public school, the child shall be placed in an interim public school program agreed to by the parent and the district board of education pending the outcome of the mediation or due process hearing.]


6A:14-2.2 Surrogate parents, wards of the state and foster parents



(a) Each district board of education or responsible State agency shall ensure that the rights of a student are protected through the provision of an individual to act as surrogate for the parent and assume all parental rights under this chapter when either:

1. The parent as defined according to N.J.A.C. 6A:14-1.3 cannot be identified;


2. The parent cannot be located after reasonable efforts; [or]


3. An agency of the State of New Jersey has guardianship of the student, or the student is determined a ward of the state[.]; or

4.  The student is an unaccompanied homeless youth as that term is defined in section 725(6) of the Mckinney-Vento Homeless Assistance Act (42 U.S.C. §11434(a)6.

(b)  A district board of education shall make reasonable efforts to appoint a surrogate parent within 30 days of the determination that a surrogate parent is needed for a student.

(c)  If the district fails to appoint a surrogate parent for a ward of the state, a judge may appoint a surrogate parent if the judge determines a surrogate parent is necessary for such student.  
([b]d) Each district board of education or responsible State agency shall establish a method for selecting and training surrogate parents.


([c]e) The person serving as a surrogate parent shall have:


1. No interest that conflicts with those of the student he or she represents; and


2. Knowledge and skills that ensure adequate representation of the student.


([d]f) The person(s) serving as a surrogate parent may not be an employee of the Department of Education, the district board of education or a public or nonpublic agency that is involved in the education or care of the child. A surrogate parent may be paid solely to act in that capacity.


([e]g) When a student (who is or may be a student with a disability) is in the care of a foster parent, and the foster parent is not the parent of the student as defined in N.J.A.C. 6A:14-1.3, the district board of education where the foster parent resides shall contact the student's case manager at the Division of Youth and Family Services (DYFS) in the Department of Human Services to:


1. Determine whether the parent retains the right to make educational decisions; and


2. Determine the whereabouts of the parent.


([f]h) If the parent retains the right to make educational decisions and the parent's whereabouts are known to the district board of education, the school shall obtain all required consent from and provide written notices to the parent.


([g]i) If the district board of education cannot ascertain the whereabouts of the parent, [the district board of education shall consult with the student's case manager at DYFS to assist in identifying an individual, including the foster parent, who may serve as a surrogate] the foster parent, unless that person is unwilling to do so, shall serve as the parent pursuant to N.J.A.C. 6A:14-1.3. If there is no foster parent, or the foster parent is unwilling to serve as the student’s parent, [T]the district board of education shall consult with the student's case manager at DYFS to assist in identifying an individual to serve as a surrogate parent and appoint a surrogate parent and obtain all required consent from, and provide written notices to, the surrogate parent.


[(h) If the rights of the parent have been terminated, the district board of education shall consult with the student's case manager at DYFS to determine whether the foster parent meets the criteria established at N.J.A.C. 6A:14-1.3 in the definition of "parent" and can act on behalf of the student. If so, the district board of education shall obtain all required consent from and provide written notices to the foster parent.


1. If it is determined that the foster parent cannot serve as the parent on behalf of the student, the district board of education in consultation with DYFS shall appoint a surrogate parent and obtain all required consent from and provide written notices to the surrogate parent.]

6A:14-2.3 Parental consent, notice, participation and meetings


(a) Consent shall be obtained:


1. Prior to conducting any assessment as part of an initial evaluation;


2. Prior to implementation of the initial IEP resulting from (a)1 above;


3. Prior to conducting any assessment as part of a reevaluation, except that such consent is not required if the district board of education can demonstrate that it had taken reasonable measures, consistent with ([i]k)7 below, to obtain such consent and the parent failed to respond; [and]

4. Prior to the release of student records according to N.J.A.C. [6:3-6]6A:32[.];

5.  Each time a district board of education seeks to access private insurance covering a student with a disability; 

6.  Whenever a member of the IEP team is excused from participating in a meeting pursuant to subsection (k) below;

7.  Whenever an IEP is amended without a meeting pursuant to N.J.A.C. 6A:14-3.7(d); and

8.  Whenever a parent and district board of education agree to waive a reevaluation pursuant to N.J.A.C. 6A:14-3.8(a).
(b)  For a ward of the state, a district board of education must make reasonable efforts to obtain parental consent for an initial evaluation.  If, after reasonable efforts, the parent cannot be found, or parental rights have been terminated, or subrogated for purposes of consenting to eligibility by a court of competent jurisdiction and consent has been given by an individual the court has appointed, parental consent need not be obtained for an initial evaluation.  

([b]c) When a parent refuses to provide consent for implementation of the initial IEP, no IEP shall be finalized and the district board of education may not seek to compel consent through a due process hearing.  However, if a parent refuses special education and related services on behalf of a student, the district board of education shall not be determined to have denied the student a free, appropriate public education because the student failed to receive necessary special education and related services.  For those areas set forth in subsection 2.3(a)1, 3 and 4 above, [I]if a parent refuses to provide consent and the district and the parent have not agreed to other action, the district [shall] may request a due process hearing according to N.J.A.C. 6A:14-2.7(b) to obtain consent.

([c]d) Upon receipt of consent, the district board of education shall implement without delay the action for which consent was granted.

e.  Written consent may be revoked by the parent, in writing, at any time.

1.  Revocation of consent shall not be retroactive, and such revocation shall not negate any action that occurred after consent was provided and before consent was revoked.

2.  If consent for services is revoked by the parent, the district board of education may file for a due process hearing.


([d]f) Written notice which meets the requirements of this section shall be provided to the parent when a district board of education:


1. Proposes to initiate or change the identification, classification, evaluation, educational placement of the student or the provision of a free, appropriate public education to the student; or


2. Declines to initiate or change the identification, classification, evaluation, educational placement of the student or the provision of a free, appropriate public education to the student.


([e]g) Written notice shall be in language understandable to the general public, and shall be provided in the [native language of] language most likely to be understood by the parent, unless it is clearly not feasible to do so according to N.J.A.C. 6A:14-2.4.  Written notice shall include:


1. A description of the action proposed or denied by the district board of education;


2. An explanation of why it is taking such action;


3. A description of any options the district board of education considered and the reasons why those options were rejected;


4. A description of the procedures, tests, records or reports and factors used by the district board of education in determining whether to propose or deny an action;


5. A description of any other factors that are relevant to the proposal or refusal by the district board of education;


6. A statement that the parents of a student with a disability have protection under the procedural safeguards of this chapter, the means by which a copy of a description of the procedural safeguards can be obtained and sources for parents to contact to obtain assistance in understanding the provisions of this chapter; and


7. In addition, a copy of the procedural safeguards statement published by the New Jersey Department of Education which contains a full explanation of the procedural safeguards available to parents shall be provided only one time per year, except that a copy shall also be provided:


i. Upon referral for an initial evaluation;


ii. [Upon each notification of an IEP meeting;] Upon request by a parent; and


iii. [Upon reevaluation; and


iv.] When a request for a due process hearing is submitted to the Department of Education.


([f]h) Written notice according to ([e]g) above shall be provided to the parent as follows:


1. The district board of education shall provide written notice no later than [15]10 calendar days after making a determination;


2. The district of board of education shall provide written notice at least 15 calendar days prior to the implementation of a proposed action so that the parent may consider the proposal. The proposed action may be implemented sooner, if the parent agrees in writing;


3. The district board of education shall implement the proposed action after the opportunity for consideration in ([f]h)2 above has expired unless:


i. The parent disagrees with the proposed action and the district takes action in an attempt to resolve the disagreement; or


ii. The parent requests mediation or a due process hearing according to N.J.A.C. 6A:14-2.6 or 2.7. A request for mediation or a due process hearing prior to the expiration of the 15th calendar day in ([f]h)2 above shall delay the implementation of the proposed action according to N.J.A.C. 6A:14-2.6(d)[9]10 or 2.7([j]u).


4. The district of residence may provide written notice less than 15 calendar days prior to the implementation of a disciplinary action according to N.J.A.C. 6A:14-2.8(b) when the IEP team and district board of education determine[s] that disciplinary action requires immediate implementation. Such written notice shall be provided according to the following:


i. The notice shall specify when the disciplinary action will be implemented and shall meet all other requirements according to ([e]g) above. Documentation of the notice shall be maintained and shall include the reason(s) that notice for less than 15 calendar days was warranted.


ii. During the pendency of mediation or due process related to the disciplinary action the student shall be [returned to the last agreed upon placement unless the parent and district agree otherwise, the district requests emergency relief or if the student has been placed in an interim alternative educational setting according to 20 U.S.C. §1415(k)(1)(A)(ii) or §1415(k)(2), the student shall remain in the interim alternative educational setting according to 20 U.S.C. §1415(k)(7)] placed in accordance with 20 U.S.C. §1415(k) and N.J.A.C. 6A:14-2.8.


5. Upon receipt of any written parental request to initiate or change the referral, identification, classification, evaluation, educational placement or the provision of a free, appropriate public education, a response that meets the requirements of written notice in ([e]g) above shall be provided to the parent within 20 calendar days, excluding school holidays but not summer vacation.


i. When a meeting is required to make the determination and respond to the parental request, the meeting shall be conducted and a determination made within 20 calendar days, excluding school holidays but not summer vacation. Written notice of the determination shall be provided within [15] 10 calendar days of the meeting.


([g]i) When a determination is made to conduct or not to conduct an initial evaluation, in addition to the notice required in ([e]g) above, the parent shall be provided with copies of the special education rules (N.J.A.C. 6A:14), and due process hearing rules (N.J.A.C. 1:6A).


([h]j) A district board of education shall take steps to ensure that the parent is given the opportunity to participate in meetings regarding the identification, evaluation, classification, educational placement of, or the provision of a free, appropriate public education to, the student.


([i]k) Meetings to determine eligibility and develop an IEP [may] shall, if feasible, be combined as long as the requirements for notice of a meeting according to ([e]g)7ii above and ([i]k)3 through 5 below are met.


1. Any eligibility meeting for students classified according to N.J.A.C. 6A:14-3.5(c) shall include the following participants:


i. The parent;


ii. A teacher who is knowledgeable about the student's educational performance or, if there is no teacher who is knowledgeable about the student's educational performance, a teacher who is knowledgeable about the district's programs;


iii. The student, where appropriate;


iv. At least one child study team member who participated in the evaluation;


v. The case manager;


vi. Other appropriate individuals at the discretion of the parent or school district; and


vii. For an initial eligibility meeting, certified school personnel referring the student as potentially [disabled] having a disability, or the school principal or designee if they choose to participate.

2. Meetings of the IEP team shall include the following participants:


i. The parent;


ii. [At least] Not less than one [regular] general education teacher of the student, if the student is or may be participating in the [regular] general education classroom;


(1) If the student has no [regular] general education teacher, a [regular] general education teacher who is knowledgeable about the district's programs shall participate;


(2) The [regular] general education teacher as a member of the IEP team must, to the extent appropriate, participate in the development, review, and revision of the student's IEP;


(3) The [regular] general education teacher shall assist in the determination of appropriate positive behavioral interventions and strategies; and


(4) The [regular] general education teacher shall assist in the determination of supplementary aids and services, program modifications or supports for school personnel that will be provided for the student;


iii. [At least] Not less than one special education teacher of the student or, where appropriate, [at least] not less than one special education provider of the student;


(1) If there is no special education teacher or special education provider of the student, a special education teacher or provider who is knowledgeable about the district's programs shall participate;


iv. At least one child study team member who can interpret the instructional implications of evaluation results;


v. The case manager;


vi. A representative of the responsible district who:


(1) Is qualified to provide or supervise the provision of specially designed instruction to meet the unique needs of students with disabilities;


(2) Is knowledgeable about the general education curriculum;


(3) Is knowledgeable about the availability of resources of the district board of education; and


(4) Shall be the child study team member or other appropriate school personnel including the special education administrator or principal;


vii. At the discretion of the parent or school district, other individuals who have knowledge or special expertise regarding the student, including related services personnel as appropriate;


(1) The determination of the special knowledge or expertise shall be made by the party (parent or school district) who invited the individual;


viii. The student where appropriate; [and]

ix.  At the request of the parent, the Part C Service Coordinator for a student transitioning from Part C to Part B; and 


[i]x. If a purpose of the meeting is to consider transition services, the student with disabilities and a representative of any other agency that is likely to be responsible for providing or paying for transition services shall be invited to attend the IEP meeting.


3. Parents shall be given written notice of a meeting early enough to ensure that they will have an opportunity to attend.


4. Meetings shall be scheduled at a mutually agreed upon time and place. If a mutually agreeable time and place cannot be determined, the parent(s) shall be provided the opportunity to participate in the meeting through alternative means, such as videoconferencing and conference calls. 


5. Notice of meetings shall indicate the purpose, time, location, [and] participants and, for each participant, their role or function as part of the IEP team.


i. The notice of an IEP meeting shall inform the parents of the provisions in ([i]k)2vii and ([i]k)2vii(1) above relating to the participation of other individuals on the IEP team who have knowledge or special expertise.


ii. When a purpose of an IEP meeting for a student with a disability beginning at age 14, or younger, if appropriate, is a discussion of transition services [needs], the notice of the IEP meeting shall indicate that:


(1) A purpose of the meeting will be the development of [a statement of] the transition services [needs] of the student; and


(2) The school district will invite the student;


iii. When a purpose of an IEP meeting for a student with a disability beginning at age 16, or younger, if appropriate, is a discussion of needed transition services, the notice of the IEP meeting shall:


(1) Indicate that a purpose of the meeting is the consideration of [needed] transition services for the student;


(2) Indicate that the school will invite the student; and


(3) Identify any other agency that will be invited to send a representative.


6. If the parent cannot attend the meeting(s), the chief school administrator or designee shall attempt to ensure parental participation. Parental participation may include the use of electronic conference equipment to conduct a videoconference or conference call.


7. A meeting may be conducted without the parent in attendance if the district board of education can document that it is unable to secure the participation of the parent. The school shall maintain a record of its attempts to arrange the meeting, including, but not limited to:


i. Detailed records of telephone calls made or attempted and the results of those calls;


ii. Copies of correspondence sent to the parents and any responses received; and


iii. Detailed records of visits made to the parent's home or place of employment and the results of those visits.


8. Participants at the IEP meeting shall be allowed to use an audio-tape recorder during the meeting provided notice is given to the other participants prior to the start of the meeting that such a device is being utilized.

9.  For any IEP team member whose area of the curriculum or related services is not being discussed, such IEP team member(s) may be excused from participation in the meeting, in whole or in part, provided the parent and district board of education agree that the IEP team member need not attend the meeting and the parent consents to such excusal(s) in writing.  

i.  All requests for consent for excusal of IEP team member(s) shall be included with the notice of the meeting date and participants to ensure sufficient time for the parent to review and consider the request.

10.  For any IEP team member whose area of the curriculum or related services is being discussed, such IEP team member(s) may be excused from participation in the meeting, in whole or in part, provided the parent and district board of education agree that the IEP team members need not attend the meeting and the parent consents to such excusal(s) in writing.  

i.  If there is a request to excuse a team member from the meeting, such member shall provide written input with respect to their area of the curriculum or related services.  The written input shall be provided to the parent with the notice of the IEP meeting date and participants to ensure sufficient time for the parent to review and consider the request.  

ii.  All requests for consent for excusal of IEP team member(s) shall be included with the notice of the meeting date and participants to ensure sufficient time for the parent to review and consider the request.


([j]l) The following activities shall not be considered a meeting that requires parental participation:


1. Informal or unscheduled conversations involving school district personnel and conversations on issues such as teaching methodology, lesson plans, or coordination of service provision if those issues are not addressed in the student's IEP; and


2. Preparatory activities that school district personnel engage in to develop a proposal or response to a parent proposal that will be discussed at a later meeting.


([k]m) Except when a parent has obtained legal guardianship, all rights under this chapter shall transfer to the student upon attainment of the 18th birthday. The district board of education shall provide the adult student and the parent with written notice that the rights under this chapter have transferred to the adult student. The adult student shall be given a copy of the special education rules (N.J.A.C. 6A:14), the due process hearing rules (N.J.A.C. 1:6A) and the procedural safeguards statement published by the Department of Education.


1. An adult student shall be given notice and shall participate in meetings according to (a) through ([i]k) above. The district board of education or the adult student may invite the parent to participate in meetings regarding the identification, evaluation, classification, or educational placement of, or the provision of a free, appropriate public education to, the adult student.


2. Consent to conduct an initial evaluation or reevaluation, for initial implementation of a special education program and related services, or for release of records of an adult student shall be obtained from the adult student.


3. The district board of education shall provide any notice required under this chapter to the adult student and the parent.


4. When there is a disagreement regarding the identification, evaluation, classification, or educational placement of, or the provision of a free, appropriate public education to, an adult student, the adult student may request mediation or a due process hearing or authorize, in writing, his or her parent to request mediation or a due process hearing and, while participating in such proceedings, to make educational decisions on his or her behalf.


[(l) The New Jersey Department of Education shall disseminate the procedural safeguards statement to parent training and information centers, protection and advocacy centers, independent living centers, and other appropriate agencies.]


6A:14-2.4 Native language

(a) Written notice to the parent shall be provided and parent conferences required by this chapter shall be conducted in the language most likely to be understood and used for communication by the parent and, when being provided notice or attending meetings, the language or form used for communication by the student unless it is clearly not feasible to do so.


1. Foreign language interpreters or translators and sign language interpreters for the deaf shall be provided, when necessary, by the district board of education at no cost to the parent.


(b) If the native language is not a written language, the district board of education shall take steps to ensure that:


1. The notice is translated orally or by other means to the parent in his or her native language or other mode of communication;


2. That the parent understands the content of the notice; and


3. There is written documentation that the requirements of (b)1 and 2 above have been met.

6A:14-2.5 Protection in evaluation and IEP development procedures



(a) In conducting [the] an evaluation, each district board of education shall:


1. Use a variety of assessment tools and strategies to gather relevant functional and developmental information, including information:


i. Provided by the parent that may assist in determining whether a child is a student with a disability and in determining the content of the student's IEP; and


ii. Related to enabling the student to be involved in and progress in the general education curriculum or, for preschool children with disabilities, to participate in appropriate activities;


2. Not use any single procedure as the sole criterion for determining whether a student is a student with a disability or determining an appropriate educational program for the student; and


3. Use technically sound instruments that may assess the relative contribution of cognitive and behavioral factors, in addition to physical or developmental factors.


(b) Each district board of education shall ensure:


1. That evaluation procedures including, but not limited to, tests and other evaluation materials according to N.J.A.C. 6A:14-3.4:


i. Are selected and administered so as not to be racially or culturally discriminatory; and


ii. Are provided and administered in the [student's native] language and form most likely to yield accurate information on what the child knows and can do academically, developmentally, and functionally [or other mode of communication] unless it is clearly not feasible to do so; and


iii. Materials and procedures used to assess a student with limited English proficiency are selected and administered to ensure that they measure the extent to which the student has a disability and needs special education, rather than measure the student's English language skills;


2. Any standardized tests that are administered:


i. Have been validated for the purpose(s) for which they are administered; and


ii. Are administered by certified personnel trained in conformance with the instructions provided by their producer;


3. The student is assessed in all areas of suspected disability;


4. Assessment tools and strategies that provide relevant information that directly assists persons in determining the educational needs of the student are provided;


5. Tests are selected, administered and interpreted so that when a student has sensory, manual or communication impairments, the results accurately reflect the ability which that procedure purports to measure, rather than the impairment unless that is the intended purpose of the testing;


6. The evaluation is conducted by a multi-disciplinary team of professionals consisting of [at least] a minimum of two members of the child study team, and, where appropriate, other specialists who shall conduct the evaluation in accordance with the procedures in subchapter three of these regulations. [At least] A minimum of one evaluator shall be knowledgeable in the area of the suspected disability; and

7. In evaluating each student with a disability, the evaluation is sufficiently comprehensive to identify all of the child's special education and related services needs, whether or not commonly linked to the suspected eligibility category.


(c) A parent may request an independent evaluation if there is disagreement with [the] any assessment conducted as part of an initial evaluation or a reevaluation provided by a district board of education.

1.  If a parent seeks an independent evaluation in an area not assessed as part of an initial evaluation or a reevaluation, the district board of education shall first have the opportunity to conduct the requested evaluation.  

i.  The district board of education shall determine within ten days of receipt of the request for an independent evaluation whether or not to conduct an evaluation pursuant to subsections iii and iv below, and notify the parent of its determination.

ii.  If the district board of education determines to conduct the evaluation, it shall notify the parent in writing and complete the evaluation within 45 calendar days of the date of the parent’s request.

iii.  If the district determines not to conduct the evaluation first, it shall proceed in accordance with subsection (c)2 below.

iv.  After receipt of the district board of education’s evaluation, or the expiration of the 45 day period in which to complete the evaluation, the parent may then request an independent evaluation if the parent disagrees with the evaluation conducted by the district.  


[1]2. Such independent evaluation(s) shall be provided at no cost to the parent unless the district board of education initiates a due process hearing to show that its evaluation is appropriate and a final determination to that effect is made following the hearing.


i. Upon receipt of the parental request, the district board of education shall provide the parent with information about where an independent evaluation may be obtained and the criteria for independent evaluations according to (c)[2]3 and [3]4 below. In addition, except as provided in (c)1 above, the district board of education shall take steps to ensure that the independent evaluation is provided without undue delay; or


ii. Not later than 20 calendar days after receipt of the parental request for the independent evaluation, the district board of education shall request the due process hearing.


[2]3. Any independent evaluation purchased at public expense shall:


i. Be conducted according to N.J.A.C. 6A:14-3.4; and


ii. Be obtained from another public school district, educational services commission, jointure commission, a clinic or agency approved under N.J.A.C. 6A:14-5, or private practitioner, who is appropriately certified and/or licensed, where a license is required.


[3]4. An independent medical evaluation may be obtained according to N.J.A.C. 6A:14-5.1(e).


[4]5. Any independent evaluation submitted to the district, including an independent evaluation obtained by the parent at private expense, shall be considered in making decisions regarding special education and related services.  


[5]6. If a parent requests an independent evaluation, the district board of education may ask the parent to explain why he or she objects to the district's evaluation. However, the district shall not require such an explanation and the district shall not delay either providing the independent evaluation or initiating a due process hearing to defend the district's evaluation.

7.  For any independent evaluation, whether purchased at public or private expense, the district board of education shall permit the evaluator to observe the student in the classroom or other educational setting, as applicable.  

8.  If an administrative law judge orders that an independent evaluation be conducted, the independent evaluation shall be obtained by the district board of education and the district board of education shall pay the cost of the independent evaluation.

6A:14-2.6 Mediation

(a) Mediation is a voluntary process that is available to resolve disputes arising under this chapter.  Mediation shall be available for students age three through 21 years when there is a disagreement regarding identification, evaluation, classification, educational placement or the provision of a free, appropriate public education. 

1. A request for mediation shall not be used to deny or delay the right to request a due process hearing.

2.  Mediation may be agreed to by a parent and district board of education in place of the resolution meeting described in N.J.A.C. 6A:14-2.7.  

3.  Disputes concerning unilateral placements pursuant to N.J.A.C. 6A:14-2.10 may be mediated.

4.  Disputes concerning placement in accredited nonpublic schools that are not specifically approved for the education of students with disabilities pursuant to N.J.A.C. 6A:14-6.5 may be mediated.  However, any agreement developed during mediation shall be made subject to the district board of education obtaining approval of the Commissioner of education pursuant to N.J.A.C. 6A:14-2.10.   

(b) [If either party is unwilling to participate in mediation, a request for a due process hearing under N.J.A.C. 6A:14-2.7 may be made directly to the Department of Education through the Office of Special Education Programs.


1.] The district board of education may establish procedures that require a parent, who chooses not to use the mediation process, to meet with a State mediator to discuss the benefits of mediation. This meeting may take place by telephone or through the use of electronic conference equipment.


(c) Either party may be accompanied and advised at mediation by legal counsel or other person(s) with special knowledge or training with respect to the needs of students with disabilities or with respect to the student that is the subject of the mediation.


(d) Mediation is available from the Department of Education at the State level through the Office of Special Education Programs. Mediation shall be provided as follows:


1. To initiate mediation through the Office of Special Education Programs, a written request shall be submitted to the State Director of the Office of Special Education Programs;


2. The party initiating the request for mediation shall send a copy of the written request to the other party. The written request shall note that a copy has been sent to the other party. The mediation request shall specify the student's name, student's address, student’s date of birth, name of the school the student is attending the issue(s) in dispute and the relief sought;


3. A mediation conference consistent with New Jersey law and rules shall be [conducted] scheduled within [10] 15 calendar days after receipt of a written request and completed within 30 days of the date of the request. At the mediation conference, issues shall be [identified] discussed and options for resolution shall be explored;


4. The role of the mediator is to:


i. Facilitate communication between the parties in an impartial manner;


ii. Chair the meeting;


iii. Assist the parties in reaching an agreement, and, if an agreement is reached, the mediator shall prepare the document setting forth the agreement of the parties at the mediation conference;


iv. Assure that the agreement prepared by the mediator complies with Federal and State law and regulation;


v. When appropriate, [A]adjourn the mediation to a date certain, but not more than 45 days from the date of the request for a mediation conference, at the request of the parties to obtain additional information or explore options; and


vi. Terminate mediation if in the mediator's judgment the parties are not making progress toward resolving the issue(s) in dispute;


5. The mediation conference shall be held at a time and place that is reasonably convenient to the parties in the dispute;

6. If the mediation results in agreement, the conclusions shall be incorporated into a written agreement which shall be prepared by the mediator at the mediation conference and signed by each party.  Mediation agreements shall not address special education or related services for more than one school year. If the mediation does not result in agreement, the mediator shall document the date and the participants at the meeting. No other record of the mediation, including audio recording, shall be made;


7. Discussions that occur during the mediation process shall be confidential and shall not be used as evidence in any subsequent due process hearings or civil proceedings;

8.  Prior to commencement of the mediation conference, the mediator may, at his or her discretion and upon request of a party, require that the parties sign a confidentiality pledge to ensure that all discussions that occur during the mediation remain confidential;


[8]9. The mediator shall not be called as a witness in any subsequent proceeding to testify regarding any information gained during the course of mediation;


[9]10. Pending the outcome of mediation, no change shall be made to the student's classification, program or placement, unless both parties agree, or emergency relief as part of a request for a due process hearing is granted by the Office of Administrative Law according to N.J.A.C. 6A:14-2.7[(m)]as provided in 20 U.S.C. §1415(k)[(7)] as amended and supplemented (see chapter Appendix[es] A [and D]); and


[10]11. Signed agreements resulting from mediation conducted according to this section are binding on the parties.  If either party fails to comply with any provision of the agreement, either party may seek enforcement of the agreement in a court of appropriate jurisdiction. If the parent believes the mediation agreement is not being implemented as written, the parent may request enforcement of the agreement provisions addressing the student’s program or services.  The request shall be filed no later than the 90th calendar day from the date that the action set forth in the mediation agreement that is the subject of the enforcement request was required to have occurred or have been completed. A request for enforcement of [the] a mediation agreement may be made by writing to the State Director of the Office of Special Education Programs, Department of Education.  If there are multiple clauses in the agreement, the 90 day time frame to seek enforcement shall be measured separately for each clause, based on the date by which each is required by the agreement to occur. Upon receipt of this request, the Office of Special Education Programs shall make a determination regarding the implementation of the agreement. If it is determined that the district has failed to implement the agreement or part of the agreement, the Office of Special Education Programs shall order the district to implement the agreement or part of the agreement, as appropriate.  If any part of the mediation agreement is modified by subsequent accord of the parties, enforcement may not be sought with respect to that part of the agreement.
6A:14-2.7 Due process hearings

(a) A due process hearing is an administrative hearing conducted by an administrative law judge. For students age three through 21 years, a due process hearing may be requested when there is a disagreement regarding identification, evaluation, reevaluation, classification, educational placement, the provision of a free, appropriate public education, or disciplinary action [according to 34 C.F.R. §300.520 through 300.528. See chapter Appendixes A and D.] For students above the age of 21, a due process hearing may be requested while the student is receiving compensatory educational or related services. For students above the age of 21 who are no longer receiving services, a dispute regarding the provision of programs and services shall be handled as a contested case before the Commissioner of Education pursuant to N.J.A.C. 6A:3.

1.  A request for a due process hearing shall be filed within two years of the date the party knew or should have known about the alleged action that forms the basis for the due process petition.  The two year period for filing for a due process hearing may be extended by an administrative law judge if:

i.  A district board of education specifically misrepresented to the parent that the subject matter of the dispute was resolved to the satisfaction of the parent; or

ii.  The local education agency withheld information that was required by law to be provided to the parent.


(b) In addition to the issues specified in (a) above, the district board of education or public agency responsible for the development of the student's IEP may request a due process hearing when it is unable to obtain required consent to conduct an initial evaluation or a revaluation, or to release student records. The district board of education shall request a due process hearing when it denies a written parental request for an independent evaluation in accordance with N.J.A.C. 6A:14-2.5(c).


(c) A request for a due process hearing shall be made in writing to the State Director of the Office of Special Education Programs. The party initiating the due process hearing shall send a copy of the request to the other party. The written request shall note that a copy has been sent to the other party. The written request shall include the student's name, student's address, the student’s date of birth, the name of the school the student is attending and shall state the specific issues in dispute, relevant facts and the relief sought.

(d)  Except when a response is required to be filed by a district pursuant to (e) below, the party against whom a request for a due process hearing is directed shall, within 10 days of the filing of a request for a due process hearing, provide a written response specifically addressing the issue(s) raised in the request for a due process hearing to the party that requested the due process hearing.

(e)  When a parent requests a due process hearing, or an expedited due process hearing (for disciplinary issues) and the district has not sent a prior written notice to the parent regarding the subject matter contained in the parent’s due process request, the district shall send a written response to the parent within 10 days of receiving the petition.  The written response shall include: 


1. An explanation of why the agency proposed or refused to take the action raised in the request for a due process hearing; 


2. A description of other options that the IEP team considered and the reasons those options were rejected; 

3. A description of each evaluation procedure, assessment, record, or report the agency used as the basis for the proposed or refused action; and 

4. A description of the factors that are relevant to the agency’s proposal or refusal.

(f)  A request for a due process hearing, or expedited due process hearing (for disciplinary issues) serves as notice to the respondent of the issues in the due process complaint.  The respondent may assert that the notice does not meet the requirements of 20 U.S.C. §1415 and therefore, the notice is not sufficient.  The notice for a hearing will be considered sufficient unless the respondent notifies the Office of Special Education Programs and the complaining party (petitioner), in writing, within 15 days of receipt of the request for a due process hearing.  

1. The sufficiency challenge will be forwarded to the Office of Administrative Law (OAL) and, within five (5) days of receipt of the written objection, an administrative law judge will determine whether the notice meets the requirements of 20 U.S.C. §1415 and will notify the parties in writing of the determination.  
2.  If the notice is determined sufficient, the timelines for resolution activities and for conducting a due process hearing will continue.  If the notice is deemed insufficient, the administrative law judge may dismiss the case and the petitioner may re-file with the Office of Special Education Programs, or the administrative law judge may grant permission to amend the request.
i.  If the case is dismissed and the petitioner files a new request for a due process hearing, all applicable timeframes and procedures set forth in these rules shall commence anew.

ii.  If the administrative law judge allows the petitioner to amend the request for a due process hearing as part of a sufficiency challenge, the applicable timeframes and procedures shall commence to run from the time of the administrative law judge’s determination.  

([d]g) When the Office of Special Education Programs receives a request for a due process hearing, the matter shall be processed and, as appropriate, mediation and a due process hearing in accordance with these rules will be made available to the parties. [following shall occur without delay:


1. The Office of Special Education Programs shall acknowledge receipt of the request, provide information to the parent regarding free and low cost legal services and shall contact both parties to offer mediation.  If the parties do not agree to mediation, the request shall be transmitted directly to the Office of Administrative Law, according to (d)3 below. If the parties agree to mediation, a conference shall be scheduled and held within 10 calendar days.


i. If the mediation results in agreement, the conclusions shall be incorporated into a written agreement and signed by each party. The matter shall be considered settled. The agreement shall be binding according to N.J.A.C. 6A:14-2.6(d)10.


ii. If the parties cannot reach an agreement, the matter shall be transmitted to the Office of Administrative Law according to (d)3 below.


2. Upon receiving the acknowledgment from the Office of Special Education Programs, the parties shall complete the exchange of relevant records and information according to the time limits in N.J.A.C. 1:6A; and


3. A representative from the Office of Special Education Programs shall telephone the parties and the clerk of the Office of Administrative Law and schedule a hearing date. If a party is not available to schedule a hearing date, or the parties cannot agree to a hearing date, a date shall be assigned by the Office of Administrative Law within the required timelines.]

(h)  When a parent requests a due process hearing or expedited due process hearing, the district board of education shall have an opportunity to resolve the matter before proceeding to a due process hearing in a resolution meeting.  The district must conduct a resolution meeting with the parents and the relevant member(s) of the IEP team who have specific knowledge of the facts identified in the request. 

1.  The resolution meeting shall include a representative of the district who has authority to make decisions on behalf of the district.  

i. The school district shall not include its attorney unless the parent is accompanied by an attorney. 

ii.  An advocate shall not be considered an attorney for purposes of determining whether a district shall be entitled to bring its attorney to a resolution meeting.  

2.  For a due process hearing, the resolution meeting shall be held within 15 days of receiving the parents’ request.  For an expedited due process hearing, the resolution meeting shall be held within seven (7) days of receiving the request.

3.  The resolution meeting shall not be audio recorded by either party unless both the district board of education and the parent agree to record the resolution session.  

4.  If a request for a due process hearing is not resolved to the satisfaction of the parents within 30 days of the receipt of the petition, the Office of Special Education Programs shall transmit the case to the Office of Administrative Law for a due process hearing.  

5.  If an expedited due process hearing request is not resolved to the satisfaction of the parents within 15 days of receipt of the request, the Office of Special Education Programs shall transmit the case to the office of administrative law for an expedited due process hearing. 

6.  If an agreement is reached at the resolution meeting, the terms of the agreement shall be incorporated into a written document and signed by the parties.  

i.  Either party may void the agreement, in writing, within three (3) business days of signing the agreement.  

ii. If the agreement is not voided within the three (3) business days, it is legally binding.   
iii.  If either party fails to implement the written agreement, it is enforceable in any State court of competent jurisdiction or in the United States District Court.

iv.  If a dispute arises over the voiding of a resolution meeting agreement, the matter shall be transmitted to the Office of Administrative Law for a due process hearing.   
7.  If the requirements of subsection (h) with respect to scheduling and conducting a resolution meeting are not adhered to, issues concerning adherence to such procedures shall be raised in a due process hearing, and shall not be raised in a request for a complaint investigation pursuant to N.J.A.C. 6A:14-9.2.

8.  In place of a resolution meeting, the parties may agree to participate in mediation conducted by a mediator from the office of special education programs in accordance with N.J.A.C. 6A:14-2.6.  

i.  Parents shall indicate on their request for a due process hearing whether mediation is also requested.  

ii. If the district agrees to mediation in lieu of a resolutions meeting, a representative of the district shall contact the Office of Special Education Programs to facilitate the scheduling of the mediation conference.

iii.  If the parties fail to participate in mediation within 30 days of the date the request for a due process hearing is submitted, the matter shall be transmitted to the Office of Administrative Law for a due process hearing with a notation that the parties declined a resolution meeting and requested mediation, but that the mediation conference failed to occur.  

9.  The parties may agree in writing to waive the resolution meeting and proceed directly to a hearing.  

i.  Parents may indicate on the request for a hearing that they desire to waive the resolution meeting.  

ii.  If the parent and a representative of the district with decision-making authority agree in writing to waive the resolution meeting, the parties shall notify the Office of Special Education Programs that they have agreed to waive the resolution meeting.  

iii.  Upon receipt of a signed waiver, the matter will be transmitted to the Office of Administrative Law for a hearing.

10.  The parties shall notify the Office of Special Education Programs, in writing, of the result of the resolution meeting.  If the matter has not been resolved or withdrawn, it shall be transmitted to the office of administrative law after 30 days from the date the request was received.  
11.  When a district board of education files a request for a due process hearing, no resolution meeting shall be held.  The matter shall be mediated if the parties agree and, if necessary, transmitted to the Office of Administrative Law for a due process hearing.

(i)  After a petition requesting a due process hearing is submitted to the Office of Special Education Programs, it may only be amended with the consent of the other party, or if an administrative law judge allows the party to amend the petition.

1.  If a petition is amended with the consent of a district board of education, the district shall be afforded the opportunity to hold a resolution meeting in accordance with subsection (h) above in order to resolve the issues raised in the amended petition. The timeframes for holding and completing the resolution meeting shall begin on the date the amended petition is filed with the Office of Special Education Programs.

2.  If a petition is amended by order of an administrative law judge, such order shall be issued no later than five days prior to the date the mater is heard, and no resolution meeting is required to address the issues raised in the amended petition.  


([e]j) A final decision shall be rendered by the administrative law judge not later than 45 calendar days after the [receipt of the request for the due process hearing by the Office of Special Education Programs] conclusion of the resolution period described in (h)2, (h)4 and (h)5 above unless [a] specific adjournments [is] are granted by the administrative law judge in response to [a] requests by either party to the dispute.

1.  The 15 or 30 day resolution period set forth in (h)2, (h)4 and (h)5 above shall end either at the expiration of the applicable 15 or 30 day time period, or when both parties notify the Office of Special Education Programs, in writing, that they have waived the resolution meeting and intend to proceed directly to a due process hearing. 

(k)  The decision made by an administrative law judge in a due process hearing shall be made on substantive grounds based on a determination of whether the child received a free, appropriate public education (FAPE).  In matters, alleging a procedural violation, an administrative law judge may decide that a child did not receive a FAPE only if the procedural inadequacies:




1.  Impeded the child’s right to a FAPE;

2.  Significantly impeded the parents’ opportunity to participate in the decision-making process regarding the provision of FAPE to the child; or




3.  Caused a deprivation of educational benefits.

([f]l) The decision of the administrative law judge is final, binding on both parties and to be implemented without undue delay unless stayed according to N.J.A.C. 1:6A[-18.4].  

1.  The decision in a due process hearing shall be provided in an electronic form if the parent requests that it be issued in an electronic form.


([g]m) If the parent disagrees with the determination that the student's behavior was not a manifestation of the student's disability or with any decision regarding placement under [34 C.F.R. §§ 300.520 through 300.528] 20 U.S.C. §1415(k) and its implementing regulations, the parent may request an expedited hearing.


([h]n) To remove a student with a disability when school personnel maintain that it is dangerous for the student to be in the current placement and the parent and district cannot agree to an appropriate placement, the district board of education shall request an expedited hearing. The administrative law judge may order a change in the placement of the student with a disability to an appropriate interim alternative placement for not more than 45 school days according to [34 C.F.R. § 300.521(a) through (e)] 20 U.S.C. §1415(k) and its implementing regulations;


1. The procedure in [34 C.F.R. § 300.526(c)] 20 U.S.C. §1415(k)(3) may be repeated as necessary.


([i]o) An expedited hearing shall be requested according to the following:


1. The request for a due process hearing shall specify that an expedited hearing is requested due to disciplinary action;


2. When a request for an expedited hearing is received, the Office of Special Education Programs shall acknowledge receipt of the request, shall provide information to the parent regarding free and low cost legal services, shall [offer] provide mediation if requested by both parties in lieu of a resolution meeting [to the parties] and shall transmit the case to the Office of Administrative Law according to the following:


i. A representative from the Office of Special Education Programs shall [schedule the mediation, if requested, and shall] telephone the clerk of the Office of Administrative Law [to] who will provide [schedule] a hearing date. [If the parties are not available to schedule a hearing date or the parties cannot agree to a hearing date, a date shall be assigned by the Office of Administrative Law within the required timelines];


ii. The expedited hearing shall be conducted and completed within [10 calendar] 20 school days of receipt of the request by the Office of Special Education Programs;


iii. The resolution meeting or, if requested by both parties, mediation shall be scheduled within 7 days and completed [prior to the expedited hearing] within 15 days;


iv. If the mediation results in agreement, the conclusions of the parties shall be incorporated into a written agreement prepared by the mediator at the mediation conference and signed by each party. The matter shall be considered settled. The agreement shall be binding according to N.J.A.C. 6A:14-2.6(d)10;


3. Upon receiving the acknowledgment of the request from the Office of Special Education Programs, the parties shall complete the exchange of relevant records and information at least two business days before the hearing; and


4. The expedited hearing shall result in a written decision being [mailed] provided to the parties within [45] 10 school days of the [receipt of the request by the Office of Special Education Programs] completion of the due process hearing without exceptions or extensions.


([j]p) In reviewing a decision with respect to a manifestation determination, the administrative law judge shall determine whether the district board of education has demonstrated that the child's behavior was not a manifestation of the student's disability consistent with the requirements of [34 C.F.R. § 300.523(d)] 20 U.S.C. §1415(k) and its implementing regulations.


([k]q) In reviewing a decision under [34 C.F.R. § 300.520(a)(2)] 20 U.S.C. §1415(k) and its implementing regulations to place the student in an interim alternative educational setting, the administrative law judge shall apply the standards in [34 C.F.R. § 300.521] 20 U.S.C. §1415(k) and its implementing regulations.


([l]r) Either party may apply in writing for a temporary order of emergent[cy] relief as a part of a request for a due process hearing or an expedited hearing for disciplinary action, or at any time after a due process or expedited hearing is requested pending a settlement or decision on the matter. The request shall be supported by an affidavit or notarized statement specifying the basis for the request for emergency relief. The applicant shall provide a copy of the request to the other party. The request for emergent[cy] relief shall note that a copy was sent to the other party.


1.  Emergent relief shall only be requested for the following issues:

i.  Issues involving a break in the delivery of services;

ii.  Issues involving disciplinary action, including manifestation determinations and determinations of interim alternate educational settings;

iii.  Issues concerning placement pending the outcome of due process proceedings; and

iv.  Issues involving graduation or participation in graduation ceremonies.


([m]s) Prior to transmittal of a request for a due process hearing or an expedited hearing to the Office of Administrative Law, an application for emergent[cy] relief shall be made to the State Director of the Office of Special Education Programs. After transmittal of a request for a due process hearing or an expedited hearing, any application for emergent[cy] relief shall be made directly to the Office of Administrative Law.


1. Emergent[cy] relief may be requested according to N.J.A.C. 1:6A[-12.1]. Emergent[cy] relief may be granted if the administrative law judge determines from the proofs that:


i. The petitioner will suffer irreparable harm if the requested relief is not granted;


ii. The legal right underlying the petitioner's claim is settled;


iii. The petitioner has a likelihood of prevailing on the merits of the underlying claim; and


iv. When the equities and interests of the parties are balanced, the petitioner will suffer greater harm than the respondent will suffer if the requested relief is not granted.


([n]t) If the public agency responsible for implementing the IEP fails to implement a hearing decision of the Office of Administrative Law with respect to the student’s program or services, a request for enforcement may be made by the parent or the parent’s attorney on behalf of the student. The request shall be made in writing to the State Director of the Office of Special Education Programs, Department of Education no later than the 90th calendar day from the date that the action directed in the hearing decision that is the subject of the enforcement request was required to have occurred.  The request shall include a copy of the decision issued by the Office of Administrative Law.  If there are multiple requirements or directives in the hearing decision, the 90 day time frame to seek enforcement shall be measured separately for each requirement or directive, based on the date by which each is required in the hearing decision to occur. Upon receipt of this request, the [Office of Special Education Programs shall] district board of education shall have an opportunity to respond to the request for enforcement and, if appropriate, seek to resolve the request with the parent.  The Office of Special Education Programs shall determine the implementation of the decision. If it is determined that the district has failed to implement the decision or part of the decision, the Office of Special Education Programs shall order the district to implement the decision or part of the decision, as appropriate.  If any part of the decision is modified by subsequent agreement of the parties, enforcement may not be sought with respect to that part of the decision.


([o]u) Pending the outcome of a due process hearing, including an expedited due process hearing, or any administrative or judicial proceeding, no change shall be made to the student's classification, program or placement unless both parties agree, or emergency relief as part of a request for a due process hearing is granted by the Office of Administrative Law according to (m) above or as provided in 20 U.S.C. § 1415(k)[(7)] 4 as amended and supplemented [according to 34 C.F.R. § 300.526]. (See chapter Appendix[es] A [and D].)


1. If the decision of the administrative law judge agrees with the student's parents that a change of placement is appropriate, that placement shall be treated as an agreement between the district board of education and the parents for the remainder of any court proceedings.


([p]v) Any party may appeal the decision of an administrative law judge in a due process hearing [according to N.J.A.C. 1:6A-18.3].  

1. Any appeal of a final decision of an administrative law judge in a due process hearing shall be filed within 90 days of the date of issuance the final decision.  Interim decisions of an administrative law judge in a due process hearing, including determinations on requests for emergency relief or determinations with respect to procedural issues, including discovery or scheduling, shall not be subject to the 90 day limitations period for filing appeals, and are instead subject to applicable requirements pertaining to filing interlocutory appeals to courts of appropriate jurisdiction.   

(w)  Requests for a due process hearing with respect to issues concerning Section 504 of the Rehabilitation Act of 1973, 29 U.S.C. §794a, shall be processed in accordance with this section, except as follows:


1.  There shall be no resolution period or opportunity for a resolution meeting pursuant to subsection (h) of this section with respect to requests for a due process hearing and issues concerning Section 504 of the Rehabilitation Act of 1973, regardless of whether the request for a due process hearing is filed by a parent or a district board of education.  However, the parties may agree to participate in a mediation conference and, if so, mediation shall be scheduled in accordance with N.J.A.C. 6A:14-2.6; and


2.   The provisions of subsections (d), (e) and (f) of this section are not applicable with respect to requests for a due process hearing filed concerning issues involving Section 504 of the Rehabilitation Act of 1973. 

6A:14-2.8 Discipline/suspension/expulsions

(a) For disciplinary reasons, school officials may order the removal of a student with a disability from his or her current educational placement to an interim alternative educational setting, another setting, or a suspension for up to 10 consecutive or cumulative school days in a school year. Such suspensions are subject to the same district board of education procedures as nondisabled students. However, at the time of removal, the principal shall forward written notification and a description of the reasons for such action to the case manager and the student’s parent(s).


1.  Notwithstanding the foregoing, preschool students with disabilities shall not be suspended, long-term or short-term, and shall not be expelled.

[1]2. The district board of education [need] is not required by 20 U.S.C. §1400 et seq. or this chapter to provide services during periods of removal to a student with a disability who has been removed from his or her current placement for 10 school days or less in that school year, [if services are not] provided that [to a student without disabilities who has been similarly removed.]:  

i.  If services are provided to general education students for removals of less than 10 days duration, students with disabilities shall be provided services in the same manner as students without disabilities during such time periods for removals of less than 10 days.

(b)  A district board of education may, on a case-by-case basis, consider any unique circumstances when determining whether or not to impose a disciplinary sanction or order a change of placement for a student with a disability who violates a school code of conduct. (See Appendix A.)


([b]c) Removals of a student with a disability from the student's current educational placement for disciplinary reasons constitutes a change of placement if:


1. The removal is for more than 10 consecutive school days; or


2. The student is subjected to a series of short-term removals that constitute a pattern because they cumulate to more than 10 school days in a school year and because of factors such as the length of each removal, the total amount of time the student is removed and the proximity of the removals to one another.


i. School officials in consultation with the student's case manager shall determine whether a series of short-term removals constitutes a pattern that creates a change of placement.


([c]d) Disciplinary action initiated by a district board of education which involves removal to an interim alternative educational setting, suspension for more than 10 school days in a school year or expulsion of a student with a disability shall be in accordance with 20 U.S.C. § 1415(k), as amended and supplemented. (See chapter Appendix[es] A [and D].)


([d]e) In the case of a student with a disability who has been removed from his or her current placement for more than 10 cumulative or consecutive school days in the school year, the district board of education shall provide services to the extent necessary to enable the student to progress appropriately in the general education curriculum and advance appropriately toward achieving the goals set out in the student's IEP.


1. When it is determined that a series of short-term removals is not a change of placement, school officials, in consultation with the student's special education teacher and case manager shall determine the extent to which services are necessary to enable the student to progress appropriately in the general curriculum and advance appropriately toward achieving the goals set out in the student's IEP.


2. When a removal constitutes a change of placement, and it is determined that the behavior is not a manifestation of the student's disability, the student's IEP team shall determine the extent to which services are necessary to enable the student to progress appropriately in the general curriculum and advance appropriately toward achieving the goals set out in the student's IEP.


([e]f) In the case of a removal for drug or weapons offenses, or because the student caused a serious bodily injury under [34 C.F.R. § 300.520(a)(2)] 20 U.S.C. §1415(k) and its implementing regulations, or a removal by an administrative law judge for dangerousness consistent with [34 C.F.R. § 300.521] 20 U.S.C. §1415(k) and its implementing regulations, the district board of education shall provide services to the student with a disability consistent with [34 C.F.R. § 300.522] 20 U.S.C. §1415(k) and its implementing regulations, incorporated herein by reference.


6A:14-2.9 Student records

(a) All student records shall be maintained according to N.J.A.C. [6:3-6] 6A:32.


(b) The parent, adult student or their designated representative shall be permitted to inspect and review the contents of the student's records maintained by the district board of education under N.J.A.C. [6:3-6] 6A:32 without unnecessary delay and before any meeting regarding the IEP.


(c) Any consent required for students with disabilities under N.J.A.C. [6:3-6] 6A:32 shall be obtained according to N.J.A.C. 6A:14-1.3 "consent" and 2.3(a) and (b).


6A:14-2.10 Reimbursement for unilateral placement by parents



(a) Except as provided in N.J.A.C. 6A:14-6.1(a), the district board of education shall not be required to pay for the cost of education, including special education and related services, of a student with a disability if the district made available a free, appropriate public education and the parents elected to enroll the student in a nonpublic school, an early childhood program, or an approved private school for [the disabled] students with disabilities.


(b) If the parents of a student with a disability, who previously received special education and related services from the district of residence, enroll the student in a nonpublic school, an early childhood program, or approved private school for [the] students with [disabled]disabilities without the consent of or referral by the district board of education, an administrative law judge may require the district to reimburse the parents for the cost of that enrollment if the administrative law judge finds that the district had not made a free, appropriate public education available to that student in a timely manner prior to that enrollment and that the private placement is appropriate. A parental placement may be found to be appropriate by a court of competent jurisdiction or an administrative law judge according to the requirements of N.J.A.C. 6A:14-6.5 for placements in unapproved schools, even if it does not meet the standards that apply to the education provided by the district board of education. 

1. Every requirement of N.J.A.C. 6A:14-6.5(b)1 through (b)8 shall be satisfied in order for a parent to seek reimbursement for the cost of a placement made pursuant to this subsection.

(c) The parents must provide notice to the district board of education of their concerns and their intent to enroll their child in a nonpublic school at public expense. The cost of reimbursement described in (b) above may be reduced or denied:


1. If at the most recent IEP meeting that the parents attended prior to the removal of the student from the public school, the parents did not inform the IEP team that they were rejecting the IEP proposed by the district;


2. At least 10 business days (including any holidays that occur on a business day) prior to the removal of the student from the public school, the parents did not give written notice to the district board of education of their concerns or intent to enroll their child in a nonpublic school;


3. If prior to the parents' removal of the student from the public school, the district proposed a reevaluation of the student and provided notice according to N.J.A.C. 6A:14-2.3(e) and (f) but the parents did not make the student available for such evaluation; or


4. Upon a judicial finding of unreasonableness with respect to actions taken by the parents.


(d) The cost of the reimbursement for enrollment in a nonpublic school may not be reduced or denied if the parents failed to provide the required notice described in (c)1 and 2 above if:


1. The parent is illiterate and cannot write in English;


2. Compliance with the notice requirement in (c)1 and 2 above would likely result in physical or serious emotional harm to the student;


3. The school prevented the parent from providing such notice; or


4. The parent had not received written notice according to N.J.A.C. 6A:14-2.3(e) and (f) of the notice requirement that is specified in (c)1 and 2 above.

SUBCHAPTER 3. SERVICES

6A:14-3.1 General requirements

(a) Child study team members, specialists in the area of disabilities, school personnel and parents as required by this subchapter shall be responsible for identification, evaluation, determination of eligibility, development and review of the individualized education program, and placement.


(b) Child study team members shall include a school psychologist, a learning disabilities teacher-consultant and a school social worker. All child study team members shall be employees of a district board of education, have an identifiable, apportioned time commitment to the local school district and shall be available to provide all needed services during the hours students are in attendance.


1.  Each member of the child study team shall perform only those functions that are within the scope of their professional license (where applicable) and certification issued by the New Jersey Department of Education. 


(c) Specialists in the area of disability [may] include, but are not be limited to, child study team members, as well as speech-language specialists, occupational therapists, physical therapists, audiologists, school nurses, advance practice nurses and physicians who are appropriately certified and/or licensed to carry out activities under this chapter. Where an educational certificate and a license are required to carry out activities under this chapter, the professional shall be appropriately certified and licensed.


(d) Child study team members and, to the extent appropriate, specialists in the area of disability:


1. Shall participate in the evaluation of students who may need special education programs and services according to N.J.A.C. 6A:14-3.3 and 3.4;


2. Shall participate in the determination of eligibility of students for special education programs and services according to N.J.A.C. 6A:14-3.5;

3. May provide services to the educational staff with regard to techniques, materials and programs. Services include, but are not limited to, the following:


i. Consultation with school staff and parents;

ii. Training of school staff; and 


ii. The design, implementation and evaluation of techniques addressing academic and behavioral difficulties.

[3]4. May deliver appropriate related services to students with disabilities;


[4]5. May provide preventive and support services to nondisabled students; and

6.  May participate on Intervention and Referral Services teams pursuant to N.J.A.C. 6A:16-8.


[5. May provide services to the general education staff regarding techniques, materials and programs for students experiencing difficulties in learning. Services include, but are not limited to, the following:


i. Consultation with school staff and parents; and

ii. The design, implementation and evaluation of techniques to prevent and/or remediate educational difficulties.]


6A:14-3.2 Case manager


(a) A case manager shall be assigned to a student when it is determined that an initial evaluation shall be conducted. Child study team members, teachers of a special class program or speech-language specialists when they act as members of the child study team shall be designated and serve as the case manager for each student with a disability.


(b) The case manager shall coordinate the development, monitoring and evaluation of the effectiveness of the IEP. The case manager shall facilitate communication between home and school and shall coordinate the annual review and reevaluation process.


(c) The case manager shall:


1. Be knowledgeable about the student's educational needs and program;


2. Be knowledgeable about special education procedures and procedural safeguards;


3. Have an apportioned amount of time for case management responsibilities specified by the district board of education; and


4. Be responsible for transition planning.

6A:14-3.3 Location, referral and identification

(a) Each district board of education shall develop written procedures for students age three through 21, including students attending nonpublic schools located within the district regardless of where they reside, who reside within the local school district with respect to the location and referral of students who may [be disabled] have a disability due to physical, sensory, emotional, communication, cognitive or social difficulties.


1. The requirements of this section apply to highly mobile students with disabilities, such as migrant and homeless students, and to students who may [be disabled] have a disability even though they are advancing from grade to grade.


2. The activities undertaken to locate nonpublic school students with disabilities shall be comparable to activities undertaken to locate public school students with disabilities. In addition, each district board of education shall consult with appropriate representatives of nonpublic school students on how to carry out these activities.

i. For preschool age students enrolled in early childhood programs, the child-find obligations, including evaluation for eligibility for special education and related services, shall be the responsibility of the district of residence of the parent of the student. 

ii.  For nonpublic elementary or secondary school students, the child-find obligations shall be the responsibility of the district where the facility is located in accordance with N.J.A.C. 6A:14-6.1.  

3. The [referral] procedures shall [provide for] include:


i. [Interventions in the] Utilizing strategies identified through the Intervention and Referral Services [general education] program according to N.J.A.C. 6A:16-[7]8, as well as other general education strategies;

ii. Referral by instructional, administrative and other professional staff of the local school district, parents and state agencies, including the New Jersey Department of Education and agencies concerned with the welfare of students.


iii. Evaluation to determine eligibility for special education and related services; and/or


[iii]iv. Other educational action, as appropriate.


(b) [The procedures shall provide for referral by instructional, administrative and other professional staff of the local school district, parents and agencies concerned with the welfare of students.]  Interventions in the general education setting shall be provided to students exhibiting academic difficulties and shall be utilized, as appropriate, prior to referring a student for an evaluation of eligibility for special education and related services.

1. Within Abbott districts, the system of assessment and interventions within general education programs according to N.J.A.C.6A:10A-3.1 shall be implemented for all students who have reading as their primary area of difficulty.

(c) [Interventions in the general education program to alleviate educational problems shall be provided to a student unless the student's educational problem(s) is such that direct referral to the child study team is required according to (d) below.  


1.] The staff of the general education program shall maintain written documentation [of] , including data setting forth the type of interventions utilized, the frequency and duration of each intervention, [implementation] and the effectiveness of [the] each intervention[s].


[2]1. When it is determined through analysis of relevant documentation and data concerning each intervention utilized that interventions in the general education program have not adequately addressed the educational difficulties, and it is believed that the student may [be disabled] have a disability, the student shall be referred for evaluation to determine eligibility for special education programs and services under this chapter.


[3]2. A determination whether or not to conduct an evaluation shall be made in accordance with (e) below.


(d) [Interventions in the regular education program are not a prerequisite to an evaluation for services under this chapter when:]


[1.]  A direct referral to the child study team may be made when [I]it can be documented that the nature of the student's educational problem(s) is such that evaluation to determine eligibility for special education services under this chapter is warranted without delay.[; or]


[2]1. The parent may make[s]a written request for an evaluation to determine eligibility for services under this chapter. Such a request shall be considered a referral and shall be forwarded without delay to the child study team for consideration.


(e) When a preschool age or school age student is referred for an initial evaluation to determine eligibility for special education programs and services under this chapter, a meeting of the child study team, the parent and the regular education teacher of the student who is knowledgeable about the student's educational performance or, if there is no teacher of the student, a teacher who is knowledgeable about the district's programs, shall be convened within 20 calendar days (excluding school holidays, but not summer vacation) of receipt of the written request. This group shall determine whether an evaluation is warranted and, if warranted, shall determine the nature and scope of the evaluation, according to N.J.A.C. 6A:14-3.4(a).  The team may also determine that an evaluation is not warranted and, if so, determine other appropriate action. The parent shall be provided written notice of the determination(s), which includes a request for consent to evaluate, if an evaluation will be conducted, according to N.J.A.C. 6A:14-2.3[(a)].


1. To facilitate the transition from early intervention to preschool, a child study team member of the district board of education shall participate in the preschool transition planning conference arranged by the [Department of Health and Senior Services] designated service coordinator from the early intervention system.  The district representative at the transition planning conference shall:

i. Review the Part C Early Intervention system Individualized Family Service Plan;

ii.  Provide the parents written district registration requirements;

iii.  Provide the parents written information on available district programs for preschool students, including options available for placement in general education classrooms; and

iv.  Provide the parent a form to utilize to request that the district board of education invite the Part C service coordinator from the Early Intervention System to the initial IEP meeting for the child after a determination of eligibility.


2. Preschoolers with disabilities shall have their IEPs implemented no later than age three. To assure that preschoolers with disabilities have their initial IEPs implemented no later than age three, a written request for initial evaluation shall be forwarded to the district at least 120 days prior to the preschooler attaining age three.

i.  For a child receiving Early Intervention System services, the form to request that the district board of education invite the Part C service coordinator from the Early Intervention System to the initial IEP meeting for the child after a determination of eligibility shall be submitted to the district board of education with the request for initial evaluation.  


3. When a preschool age child is referred for an initial evaluation, a speech-language specialist shall participate as an additional member of the child study team in the meeting to determine whether to evaluate and the nature and scope of the evaluation.


i.  If it is determined that a speech-language assessment will be conducted, it may be utilized as one of the two required assessments in subsection 3.4(d). 


4. For students ages five to 21, when the suspected disability includes a language disorder, the child study team, the parent, a speech-language specialist and the [regular] general education teacher of the student who has knowledge of the student's educational performance or if there is no teacher of the student, a teacher who is knowledgeable about the district's programs shall participate in the meeting to decide whether to evaluate and the nature and scope of the evaluation.


5. For students ages five to 21, when the suspected disability is a disorder of voice, articulation and/or fluency only, the decision to evaluate and the determination of the nature and scope of the evaluation shall be according to (e) above, except that the meeting shall include the speech-language specialist, the parent and the [regular] general education teacher of the student who has knowledge of the student's educational performance or if there is no teacher of the student, a teacher who is knowledgeable about the district's programs.


(f) When it is determined that an evaluation for eligibility for services under this chapter is warranted, the student shall be considered identified as potentially [disabled] a student with a disability. If the student is removed for disciplinary action, limitations on the amount of time the student is removed and the requirement to provide services shall be consistent with procedures in N.J.A.C. 6A:14-2.8. Additionally, in accordance with 20 U.S.C. § 1415(k)[(8)(A) and (B)] (5), protections for children not yet eligible for special education and related services shall apply. (See chapter Appendix A.)


(g) Audiometric screening according to N.J.A.C. 6A:16-2.2(e)3 shall be conducted for every student referred to the child study team for a special education evaluation.


(h) Vision screening shall be conducted by the school nurse for every student referred to the child study team for a special education evaluation.


(i) The New Jersey Department of Education incorporates by reference the provisions [at 34 C.F.R. §300.125] of the Individuals with Disabilities Education Act of 2004 and its implementing regulations regarding child find. (See chapter Appendix E.)


6A:14-3.4 Evaluation

(a) The child study team, the parent and the regular education teacher of the student who has knowledge of the student's educational performance or if there is no teacher of the student, a teacher who is knowledgeable about the district's programs shall:


1. Review existing evaluation data on the student including evaluations and information provided by the parents, current classroom-based assessments and observations, and the observations of teachers and related services providers, and consider the need for any health appraisal or specialized medical evaluation;


2. On the basis of the review in (a)1 above identify what additional data, if any are needed to determine:


i. Whether the student has a disability under this chapter;


ii. The present levels of [performance] academic achievement and related developmental needs, and educational needs of the student;


iii. Whether the student needs special education and related services, and the academic, developmental and behavioral needs of the student; and


[iv. Whether any additions or modifications to the special education and related services are needed to enable the student with a disability to meet annual goals set out in the IEP and to participate, as appropriate, in the general education curriculum; and]


3. Determine which child study team members and/or specialists shall conduct each assessment that is part of the evaluation.


(b) Prior to conducting any assessment as part of an initial evaluation, the district shall request and obtain consent to evaluate according to N.J.A.C. 6A:14-3.3(e).

(c)  If the parent refuses to provide consent to conduct the initial evaluation, the district may file for a due process hearing pursuant to section 2.7 to compel consent to evaluate.  However, a district board of education shall not be considered to have denied a student whose parent refuses to provide consent for an initial evaluation a free, appropriate public education, nor shall the district board of education be determined in violation of its child-find obligation solely because it did not evaluate or provide special education and related services to a student whose parents refused to provide consent for an initial evaluation.

(d)  The screening of a student by a teacher or specialist to determine appropriate instructional strategies for curriculum implementation shall not be considered to be an evaluation for eligibility for special education and related services.  


([c]e) After parental consent for initial evaluation of a preschool age or school age student has been received, the evaluation, determination of eligibility for services under this chapter, and, if eligible, development and implementation of the IEP for the student shall be completed within 90 calendar days.


1.  If the parent repeatedly fails or refuses to produce the child for the evaluation, the time period above shall not apply.

2.  If a child enrolls in the school of a district board of education after an initial evaluation was undertaken by another district board of education, but before it was completed, and the district is making progress so as to ensure a prompt completion of the evaluation, and the district and parent agree to a specific modified timeframe for completing the evaluation, the agreed-upon timeframe for completing the evaluation shall be applied. 

[1]3. If initial evaluation of a preschool age child is warranted, the district board of education shall take steps to ensure that consent to evaluate is obtained without delay.


([d]f) An initial evaluation shall consist of a multi-disciplinary assessment in all areas of suspected disability. Such evaluation shall include at least two assessments and shall be conducted by at least two members of the child study team in those areas in which they have appropriate training or are qualified through their professional licensure or educational certification and other specialists in the area of disability as required or as determined necessary. Each evaluation of the student shall:


1.  Be conducted in the language or form most likely to yield accurate information on what the child knows and can do academically, developmentally and functionally, unless it is not feasible to do so;


2.  Apply standards of validity, reliability and administration for each assessment by trained personnel in accordance with the protocols and instructions of the producer of the assessment;


[1]3. Include, where appropriate, or required, the use of a standardized test(s) which shall be:


i. Individually administered;


ii. Valid and reliable;


iii. Normed on a representative population; and


iv. Scored as either standard score with standard deviation or norm referenced scores with a cutoff score;


[2]4. Include functional assessment of academic performance and, where appropriate, a functional behavioral assessment. Each of the following components shall be completed by at least one evaluator:


i. A minimum of one structured observation by one evaluator in other than a testing session;


(1) In the case of a student who is suspected of having a specific learning disability, one evaluator shall observe the student's academic performance in the [regular] general education classroom;

(2) In the case of a student of preschool age, a child study team member in an environment appropriate for a child of that age;


ii. An interview with the student's parent;


iii. An interview with the teacher(s) referring the potentially disabled student;


iv. A review of the student's developmental/educational history including records and interviews;


v. A review of interventions documented by the classroom teacher(s) and others who work with the student; [and]


vi. One or more informal measure(s) which may include, but not be limited to, surveys and inventories; analysis of work; trial teaching; self-report; criterion referenced tests; curriculum based assessment; and informal rating scales; and

vii.  An assessment of a preschool child shall include a review of the preschool day and what accommodations and modifications may be required to participate in the classroom and activities.  


[3]5. Beginning at age 14, or younger if appropriate, include assessment(s) to determine appropriate [post-secondary] postsecondary outcomes.


([e]g) When the suspected disability is a disorder of articulation, voice or fluency according to N.J.A.C. 6A:14-3.6(b), the speech-language specialist shall:


1. Meet with the parent and the student's [regular] general education teacher who is knowledgeable about the student's educational performance or, if there is no [regular] general education teacher, a [regular] general education teacher who is knowledgeable about the district's programs to review existing data on the student including evaluations and information provided by the parents, current classroom-based assessments and observations, and the observations of teachers and related services providers;


2. Obtain consent to conduct the evaluation according to N.J.A.C. 6A:14-3.3(e)5;


3. Conduct an assessment according to ([d]f)1 [and 2] through (f)4 above. The assessment shall include written information from the classroom teacher of the educational impact created by the speech problem. Such assessment shall fulfill the requirement for multi-disciplinary evaluation as required in (d) above; and


4. Prepare a written report of the results according to ([f]h) below.


([f]h) A written report of the results of each assessment shall be prepared. At the discretion of the district, the written report may be prepared collaboratively by the evaluators or each evaluator may prepare an individually written report of the results of his or her assessments. Each written report shall be dated and signed by the individual(s) who conducted the assessment and shall include:


1. An appraisal of the student's current functioning and an analysis of instructional implication(s) appropriate to the professional discipline of the evaluator;


2. A statement regarding relevant behavior of the student, either reported or observed and the relationship of that behavior to the student's academic functioning;


3. If an assessment is not conducted under standard conditions, the extent to which it varied from standard conditions;


4. When a student is suspected of having a specific learning disability, the documentation of the determination of eligibility shall include a statement of:


i. Whether the student has a specific learning disability;


ii. The basis for making the determination;


iii. The relevant behavior noted during the observation;


iv. The relationship of that behavior to the student's academic performance;


v. Educationally relevant medical findings, if any;


vi. If a severe discrepancy methodology is utilized, [W]whether there is a severe discrepancy between achievement and ability that is not correctable without special education and related services;


vii. The determination concerning the effects of environmental, cultural or economic disadvantage; [and]

viii.  Whether the student achieves commensurate with his or her age;

ix.  If a response to scientifically based interventions methodology is utilized, the instructional strategies utilized and the student-centered data collected with respect to the student; and

x.  Whether there are strengths or weaknesses, or both, in performance or achievement relative to intellectual development in one of the following areas that require special education and related services;


(1) Oral expression;


(2) Listening comprehension;


(3) Written expression;


(4) Basic reading skill;


(5) Reading fluency skills;


(6) Reading comprehension;


(7) Mathematics calculation; and


(8) Mathematics problem solving.

5. Additionally each team member shall certify in writing whether the report reflects his or her conclusions. If the report does not reflect his or her conclusions, the team member must submit a separate statement presenting his or her conclusions.

6.  When a response to scientifically based interventions methodology is utilized to make the determination of whether the student has a specific learning disability, the district board of education shall:

i.  Ensure that such methodology includes scientifically based instruction by highly qualified instructors, and that multiple assessments of student progress are included in the evaluation of the student;

ii.  Not be required to include more than the assessment conducted pursuant to the district’s response to scientifically based intervention methodology in the evaluation of a student;

iii.  If the parent consents in writing, extend, as necessary, the time to complete an evaluation pursuant to subsection (c) above. 


([g]i) When conducting an initial evaluation or reevaluation, [T]the reports and assessments of child study team members or [specialists] related services providers from other public school districts, Department of Education approved clinics or agencies, educational services commissions or jointure commissions or professionals in private practice may be submitted by the parents to the [IEP] child study team for consideration. [The IEP team may accept or reject the entire report(s) or any part of the report(s). Acceptance of the report shall be noted in writing and shall become part of the report(s) of the district. If a report or part of a report is rejected, a written rationale shall be provided to the parent by the IEP team].  Each report and assessment shall be reviewed and considered by the child study team member or related services provider with relevant knowledge or expertise.  A report or component thereof may be utilized as a required assessment, if the assessment has been conducted within one year of the evaluation and the child study team determines the report and assessment meet the requirements of 3.4(h).

([h]j) Upon receipt of a written referral to the child study team, the school nurse shall review and summarize available health and medical information regarding the student and shall transmit the summary to the child study team for the meeting according to N.J.A.C. 6A:14-3.4(a)[1] to consider the need for a health appraisal or specialized medical evaluation.


6A:14-3.5 Determination of eligibility for special education and related services



(a) When an initial evaluation is completed for a student age three through 21, a meeting according to N.J.A.C. 6A:14-2.3([i]k)1 shall be convened to determine whether the student is eligible for special education and related services. A copy of the evaluation report(s) and documentation and information that will be used for a determination of eligibility shall be given to the parent not less than 10 calendar days prior to the meeting. If eligible, the student shall be assigned the classification "eligible for special education and related services." Eligibility shall be determined collaboratively by the participants described in N.J.A.C. 6A:14-2.3([i]k)1.


(b) In making a determination of eligibility for special education and related services, a student shall not be determined eligible if the determinant factor is due to a lack of instruction in reading, including the essential components of reading instruction, or math or due to limited English proficiency.


(c) A student shall be determined eligible and classified "eligible for special education and related services" under this chapter when it is determined that the student has one or more of the disabilities defined in (c)1 through [13]14 below; the disability adversely affects the student's educational performance and the student is in need of special education and related services. Classification shall be based on all assessments conducted including assessment by child study team members and assessment by other specialists as specified below.


1. "Auditorily impaired" corresponds to "auditorily handicapped" and further corresponds to the Federal eligibility categories of deafness or hearing impairment. "Auditorily impaired" means an inability to hear within normal limits due to physical impairment or dysfunction of auditory mechanisms characterized by (c)1i or ii below. An audiological evaluation by a specialist qualified in the field of audiology and a speech and language evaluation by a certified speech-language specialist are required.


i. "Deafness"--The auditory impairment is so severe that the student is impaired in processing linguistic information through hearing, with or without amplification and the student's educational performance is adversely affected.


ii. "Hearing impairment"--An impairment in hearing, whether permanent or fluctuating which adversely affects the student's educational performance.


2. "Autistic" means a pervasive developmental disability which significantly impacts verbal and nonverbal communication and social interaction that adversely affects a student's educational performance. Onset is generally evident before age three. Other characteristics often associated with autism are engagement in repetitive activities and stereotyped movements, resistance to environmental change or change in daily routine, unusual responses to sensory experiences and lack of responsiveness to others. The term does not apply if the student's adverse educational performance is due to emotional disturbance as defined in (c)5 below. A child who manifests the characteristics of autism after age three may be classified as autistic if the criteria in this paragraph are met. An assessment by a certified speech-language specialist and an assessment by a physician trained in neurodevelopmental assessment are required.


3. "Cognitively impaired" corresponds to "mentally retarded" and means a disability that is characterized by significantly below average general cognitive functioning existing concurrently with deficits in adaptive behavior; manifested during the developmental period that adversely affects a student's educational performance and is characterized by one of the following:


i. "Mild cognitive impairment" corresponds to "educable" and means a level of cognitive development and adaptive behavior in home, school and community settings that are mildly below age expectations with respect to all of the following:


(1) The quality and rate of learning;


(2) The use of symbols for the interpretation of information and the solution of problems; and


(3) Performance on an individually administered test of intelligence that falls within a range of two to three standard deviations below the mean.


ii. "Moderate cognitive impairment" corresponds to "trainable" and means a level of cognitive development and adaptive behavior that is moderately below age expectations with respect to the following:


(1) The ability to use symbols in the solution of problems of low complexity;


(2) The ability to function socially without direct and close supervision in home, school and community settings; and


(3) Performance on an individually administered test of intelligence that falls three standard deviations or more below the mean.


iii. "Severe cognitive impairment" corresponds to "eligible for day training" and means a level of functioning severely below age expectations whereby in a consistent basis the student is incapable of giving evidence of understanding and responding in a positive manner to simple directions expressed in the child's primary mode of communication and cannot in some manner express basic wants and needs.


4. "Communication impaired" corresponds to "communication handicapped" and means a language disorder in the areas of morphology, syntax, semantics and/or pragmatics/discourse which adversely affects a student's educational performance and is not due primarily to an auditory impairment. The problem shall be demonstrated through functional assessment of language in other than a testing situation and performance below 1.5 standard deviations, or the 10th percentile on at least two standardized oral language tests, where such tests are appropriate. When the area of suspected disability is language, assessment by a certified speech-language specialist and assessment to establish the educational impact are required. The speech-language specialist shall be considered a child study team member.


i. When it is determined that the student meets the eligibility criteria according to the definition in (c)4 above, but requires instruction by a speech-language specialist only, the student shall be classified as eligible for speech-language services.


ii. When the area of suspected disability is a disorder of articulation, voice or fluency, the student shall be evaluated according to N.J.A.C. 6A:14-3.4([e]g) and if eligible, classified as eligible for speech-language services according to N.J.A.C. 6A:14-3.6(a).


5. "Emotionally disturbed" means a condition exhibiting one or more of the following characteristics over a long period of time and to a marked degree that adversely affects a student's educational performance due to:


i. An inability to learn that cannot be explained by intellectual, sensory or health factors;


ii. An inability to build or maintain satisfactory interpersonal relationships with peers and teachers;


iii. Inappropriate types of behaviors or feelings under normal circumstances;


iv. A general pervasive mood of unhappiness or depression; or


v. A tendency to develop physical symptoms or fears associated with personal or school problems.


6. "Multiply disabled" corresponds to "multiply handicapped" and “multiple disabilities,” and means the presence of two or more disabling conditions, the combination of which causes such severe educational needs that they cannot be accommodated in a program designed solely to address one of the impairments.  Multiple disabilities includes cognitively impaired-blindness, cognitively impaired-orthopedic impairment, etc.  The existence of two disabling conditions alone shall not serve as a basis for a classification of multiply disabled. Eligibility for speech-language services as defined in this section shall not be one of the disabling conditions for classification based on the definition of "multiply disabled."  Multiply disabled does not include deaf-blindness. ["Multiply disabled" is characterized as follows:


i. "Multiple disabilities" means concomitant impairments, the combination of which causes such severe educational problems that programs designed for the separate disabling conditions will not meet the student's educational needs.  


ii.] 

7. "Deaf/blindness" means concomitant hearing and visual impairments, the combination of which causes such severe communication and other developmental and educational problems that they cannot be accommodated in special education programs solely for students with deafness or students with blindness.


[7]8. "Orthopedically impaired" corresponds to "orthopedically handicapped" and means a disability characterized by a severe orthopedic impairment that adversely affects a student's educational performance. The term includes malformation, malfunction or loss of bones, muscle or tissue. A medical assessment documenting the orthopedic condition is required.


[8]9. "Other health impaired" corresponds to "chronically ill" and means a disability characterized by having limited strength, vitality or alertness, including a heightened alertness with respect to the educational environment, due to chronic or acute health problems, such as attention deficit disorder or attention deficit hyperactivity disorder, a heart condition, tuberculosis, rheumatic fever, nephritis, asthma, sickle cell anemia, hemophilia, epilepsy, lead poisoning, leukemia, diabetes or any other medical condition, such as Tourette Syndrome, that adversely affects a student's educational performance. A medical assessment documenting the health problem is required.


[9]10. "Preschool child with a disability[led]" corresponds to preschool handicapped and means a child between the ages of three and five experiencing developmental delay, [an identified disabling condition and/or a measurable developmental impairment which occurs in children between the ages of three and five years] as measured by appropriate diagnostic instruments and procedures, in one or more of the following areas, and requires special education and related services;

i.  Physical, including gross motor, fine motor and sensory (vision and hearing);

ii.  Cognitive;

iii.  Communication;

iv.  Social and emotional; and

v.  adaptive.

When utilizing a standardized assessment or criterion-referenced measure to determine eligibility, a developmental delay shall mean a 33% delay in one developmental area, or a 25% delay in two or more developmental areas.

[10]11. "Social maladjustment" means a consistent inability to conform to the standards for behavior established by the school. Such behavior is seriously disruptive to the education of the student or other students and is not due to emotional disturbance as defined in (c)5 above.


[11]12. "Specific learning disability" corresponds to "perceptually impaired" and means a disorder in one or more of the basic psychological processes involved in understanding or using language, spoken or written, that may manifest itself in an imperfect ability to listen, think, speak, read, write, spell, or to do mathematical calculations, including conditions such as perceptual disabilities, brain injury, minimal brain dysfunction, dyslexia, and developmental aphasia.


i. [It is] A specific learning disability can be determined when [characterized by] a severe discrepancy is found between the student's current achievement and intellectual ability in one or more of the following areas:


(1) Basic reading skills;


(2) Reading comprehension;


(3) Oral expression;


(4) Listening comprehension;


(5) Mathematical computation;


(6) Mathematical reasoning; and


(7) Written expression.


ii.  A specific learning disability may also be determined by utilizing a response to scientifically based interventions methodology as described in N.J.A.C. 6A:14-3.4(h)5.

[ii]iii. The term severe discrepancy does not apply to students who have learning problems that are primarily the result of visual, hearing, or motor disabilities, general cognitive deficits, emotional disturbance or environmental, cultural or economic disadvantage.


[iii]iv. The district shall, if it utilizes the severe discrepancy methodology, adopt procedures that utilize a statistical formula and criteria for determining severe discrepancy. Evaluation shall include assessment of current academic achievement and intellectual ability.


[12]13. "Traumatic brain injury" corresponds to "neurologically impaired" and means an acquired injury to the brain caused by an external physical force or insult to the brain, resulting in total or partial functional disability or psychosocial impairment, or both. The term applies to open or closed head injuries resulting in impairments in one or more areas, such as cognition; language; memory; attention; reasoning; abstract thinking; judgment; problem-solving; sensory, perceptual and motor abilities; psychosocial behavior; physical functions; information processing; and speech.


[13]14. "Visually impaired" corresponds to "visually handicapped" and means an impairment in vision that, even with correction, adversely affects a student's educational performance. The term includes both partial sight and blindness. An assessment by a specialist qualified to determine visual disability is required. Students with visual impairments shall be reported to the Commission for the Blind and Visually Impaired.


6A:14-3.6 Determination of eligibility for speech-language services



(a) "Eligible for speech-language services" means a speech and/or language disorder as follows:


1. A speech disorder in articulation, phonology, fluency, voice, or any combination, unrelated to dialect, cultural differences or the influence of a foreign language, which adversely affects a student's educational performance; and/or


2. A language disorder which meets the criteria of N.J.A.C. 6A:14-3.5(c)4 and the student requires speech-language services only.


(b) The evaluation for a speech disorder shall be conducted according to N.J.A.C. 6A:14-3.4([e]g). Documentation of the educational impact of the speech problem shall be provided by the student's teacher. The speech disorder must meet the criteria in (b)1, 2, and/or 3 below and require instruction by a speech-language specialist:


1. Articulation/phonology: On a standardized articulation or phonology assessment, the student exhibits one or more sound production error patterns beyond the age at which 90 percent of the population has achieved mastery according to current developmental norms and misarticulates sounds consistently in a speech sample.


2. Fluency: The student demonstrates at least a mild rating, or its equivalent, on a formal fluency rating scale and in a speech sample, the student exhibits disfluency in five percent or more of the words spoken.


3. Voice: On a formal rating scale, the student performs below the normed level for voice quality, pitch, resonance, loudness or duration and the condition is evident on two separate occasions, three to four weeks apart, at different times.


(c) When the initial speech-language evaluation is completed, classification shall be determined collaboratively by the participants at a meeting according to N.J.A.C. 6A:14-2.3([i]k)1. The speech-language specialist who conducted the evaluation shall be considered a child study team member at the meeting to determine whether a student is eligible for speech-language services. A copy of the evaluation report(s) and documentation of eligibility shall be given to the parent not less than 10 calendar days prior to the meeting.


(d) The IEP shall be developed in a meeting according to N.J.A.C. 6A:14- 2.3([i]k)[2]. The speech-language specialist shall be considered the child study team member, the individual who can interpret the instructional implications of evaluation results and the service provider at the IEP meeting.  The speech-language specialist shall not be excused from an IEP meeting pursuant to N.J.A.C. 6A:14-2.3(k)10. The speech-language specialist may serve as the agency representative at the IEP meeting.


(e) When a student has been determined eligible for speech-language services and other disabilities are suspected or other services are being considered, the student shall be referred to the child study team.


6A:14-3.7 Individualized education program


(a) A meeting to develop the IEP shall be held within 30 calendar days of a determination that a student is eligible for special education and related services or eligible for speech-language services. An IEP shall be in effect before special education and related services are provided to a student with a disability and such IEP shall be implemented as soon as possible following the IEP meeting.


1. At the beginning of each school year, the district board of education shall have in effect an IEP for every student who is receiving special education and related services from the district;


2. [The] Every student's IEP shall be accessible to each regular education teacher, special education teacher, related services provider, and other service provider who is responsible for its implementation;


3. The district board of education shall inform each teacher and provider described in (a)2 above of his or her specific responsibilities related to implementing the student's IEP and the specific accommodations, modifications, and supports to be provided for the student in accordance with the IEP.  The district board of education shall maintain documentation that the teacher or provider, as applicable, has been informed of his or her specific responsibilities related to implementing the student's IEP; and


4. The district board of education shall ensure that there is no delay in implementing a student's IEP including any case in which the payment source for providing or paying for special education and related services is being determined.


(b) The IEP shall be developed by the IEP team according to N.J.A.C. 6A:14- 2.3([i]k)[2] for students classified eligible for special education and related services or according to N.J.A.C. 6A:14-3.6(d) for students classified eligible for speech-language services.


(c) When developing the IEP, the IEP team shall:


1. Consider the strengths of the student and the concerns of the parents for enhancing the education of their child;

2.  Consider the academic, developmental and functional needs of the student;


[2]3. Consider the results of the initial evaluation or most recent evaluation of the student and, as appropriate, the student's performance on any general State or districtwide assessment;

[3]4. In the case of a student whose behavior impedes his or her learning or that of others, consider, when appropriate, strategies, including positive behavioral interventions and supports to address that behavior;


[4]5. In the case of a student with limited English proficiency, consider the language needs of the student as related to the IEP;


[5]6. In the case of a student who is blind or visually impaired, provide for instruction in Braille and the use of Braille unless the IEP team determines, after an evaluation of the student's reading and writing skills, and current and projected needs for instruction in Braille that such instruction is not appropriate;


[6]7. Consider the communication needs of the student;


[7]8. In the case of a student who is deaf or hard of hearing consider the student's language and communication needs, opportunities for direct communication with peers and professional personnel in the student's language and communication mode, academic level, and full range of opportunities for direct instruction in the student's language and communication mode;


[8]9. Consider whether the student requires assistive technology devices and services.


i. The district board of education shall ensure that assistive technology devices or assistive technology services, or both, as defined in [N.J.A.C. 6A:14-1.3] the IDEA, are made available to a student with a disability if required as part of the student's special education, related services or supplementary aids and services.


ii. On a case-by-case basis, the use of school-purchased assistive technology devices in a student's home or in other settings is required if the IEP team determines that the student needs access to those devices in order to receive a free, appropriate public education; and


[9]10. Beginning at age 14, or younger if determined appropriate by the IEP team, consider the need for [technical] consultation from the Division of Vocational Rehabilitation Services, Department of Labor and other agencies providing [transition] services for individuals with disabilities.

(d)  The IEP may be amended without a meeting of the IEP team as follows:

1.  The IEP may be amended if the parent makes a written request to the district board of education for a specific amendment to a provision or provisions of the IEP and the district agrees;

2.  The district board of education provides the parent a written proposal to amend a provision or provisions of the IEP and, within 15 days from the date the written proposal is provided to the parent, the parent consents in writing to the proposed amendment;

3.  All amendments pursuant to subsections (d)1 and (d)2 above shall be incorporated in an amended IEP or an addendum to the IEP, and a copy of the amended IEP or addendum shall be provided to the parent;

4.  If an IEP is amended pursuant to this subsection, such amendment shall not affect the requirement in subsection (i) below that the IEP team review the IEP at a meeting annually, or more often if necessary.

([d]e) With the exception of an IEP for a student classified as eligible for speech-language services, the IEP shall include, but not be limited to:


1. A statement of the student's present levels of [educational] academic achievement and functional performance, including, but not limited to:


i. How the student's disability affects the student's involvement and progress in the general curriculum; or


ii. For preschool students, as appropriate, how the disability affects the student's participation in appropriate activities;


2. Where appropriate, [A]a statement of detailed measurable annual academic and, functional goals that shall, as appropriate, be related to the core curriculum content standards through the general education curriculum unless otherwise required according to the student's educational needs, or appropriate, student specific, functional needs. For all students, the annual academic and functional goals shall be measurable and apprise parents and educational personnel providing special education and related services to the student of the expected level of achievement attendant to each goal. 

3.  For students participating in an alternate proficiency assessment pursuant to N.J.A.C. 6A:14-4.10, [S]such measurable annual goals shall include benchmarks or short-term objectives related to:


i. Meeting the student's needs that result from the student's disability to enable the student to be involved in and progress in the general education curriculum; and


ii. Meeting each of the student's other educational needs that result from the student's disability;

[3]4. A statement of the special education and related services and supplementary aids and services that shall be provided for the student, or on behalf of the student[,].  Such special education and related services and supplementary aides and services shall be based, to the extent practicable, on peer reviewed research. [a]And a statement of the program modifications or supports for school personnel that shall be provided for the student:


i. To advance appropriately toward attaining the measurable annual academic and functional goals;


ii. To be involved and progress in the general education curriculum according to ([d]e)1 above and to participate in extracurricular and other nonacademic activities; and


iii. To be educated and participate with other students with disabilities and nondisabled students;

5.  A statement, as appropriate, of any integrated therapy services to be provided addressing the student’s individualized needs in his or her educational setting.


[4]6. An explanation of the extent, if any, to which the student shall not participate with nondisabled students in the general education class and in extracurricular and nonacademic activities;


[5]7. A statement of any individual modifications in the administration of Statewide or districtwide assessments of student achievement needed for the student to participate in such assessment.


i. If the IEP team determines that the student shall not participate in a particular general Statewide or districtwide assessment of student achievement (or part of such an assessment), a statement of why that assessment is not appropriate for the student according to N.J.A.C. 6A:14- 4.[11]10 and a statement of how that student shall be assessed and which assessment methodology is appropriate for the student;


[6]8. A statement which specifies the projected date for the beginning of the services and modifications described in ([d]e)3 above, and the anticipated frequency, location, and duration of those services and modifications. [For in-class resource programs, the IEP shall specify the frequency and amount of instructional time the in-class resource teacher is present in the class];


[7]9. Beginning at age 14, a statement of the State and local graduation requirements that the student shall be expected to meet. The statement shall be reviewed annually. If a student with a disability is exempted from, or there is a modification to, local [and]or State high school graduation requirements, the statement shall include:


i. A rationale for the exemption or modification based on the student's educational needs which shall be consistent with N.J.A.C. 6A:14-4.[12]11; and


ii. A description of the alternate proficiencies to be achieved by the student to qualify for a State endorsed diploma.


[8]10. A statement of student's transition from an elementary program to the secondary program which shall be determined by factors including number of years in school; social, academic and vocational development; and chronological age;


[9]11. Beginning with the IEP in place for the school year when the student will turn [at] age 14, or younger if determined appropriate by the IEP team, and updated annually:[, a statement of the transition service needs of the student under the applicable parts of the student's IEP that focuses on the student's courses of study including, when appropriate, technical consultation from the Division of Vocational Rehabilitation Services, Department of Labor and other agencies providing transition services;]

i.  A statement of the student’s strengths, interests and preferences;

ii.  Identification of a course of study and other strategies that:

(1)  Are consistent with the student’s strengths, interests, and preferences; and 

(2)  Are intended to assist the student in developing or  attaining postsecondary goals related to training, education, employment and, if appropriate, independent living;

iii.  As appropriate, a description of the need for consultation from other agencies that provide services for individuals with disabilities including, but not limited to, the Division of Vocational Rehabilitation Services in the Department of Labor; and

iv.  As appropriate, a statement of any needed interagency linkages and responsibilities;


[10]12. Beginning with the IEP in place for the school year when the student will turn [at] age 16, or younger if deemed appropriate by the IEP team, a statement consisting of those elements set forth in subpart (e)11 above and appropriate measurable postsecondary goals based upon age-appropriate transition assessments related to training, education, employment and, if appropriate, independent living and [needed] the transition services including courses of study needed to assist the child in reaching those goals [including when appropriate, a statement of the interagency responsibilities, or any needed linkages. Transition services are defined in N.J.A.C. 6A:14-1.3].


i. The transition services as defined in [N.J.A.C. 6A:14-1.3] IDEA shall consist of a coordinated set of activities for a student with a disability that is designed within a results-oriented process, that is focused on improving the academic and functional achievement of the student with a disability to facilitate the student’s movement from school to post-school activities, including postsecondary education, vocational education, integrated employment (including supported employment), continuing and adult education, adult services, independent living, or community participation, and be based on the individual student's needs, taking into account the student's strengths, preferences and interests.  In addition to the above, transition services [and] shall include:


(1) Instruction;


(2) Related services;


(3) Community experiences;


(4) The development of employment and other post-school adult living objectives; and


(5) If appropriate, acquisition of daily living skills and functional vocational evaluation;


[11]13. The person(s) responsible to serve as a liaison to [post-secondary] postsecondary resources and make referrals to the resources as appropriate. If the student with disabilities does not attend the IEP meeting where transition services are discussed, the district board of education or public agency shall take other steps to ensure that the student's preferences and interests are considered;


[12]14. Beginning at least three years before the student reaches age 18, a statement that the student and the parent have been informed of the rights under this chapter that will transfer to the student on reaching the age of majority;


[13]15. A statement of how the student's progress toward the annual goals described in ([d]e)2 above will be measured; [and]


[14]16. A statement of how the student's parents will be regularly informed of their student's progress toward the annual goals and the extent to which that progress is sufficient to enable the student to achieve the goals by the end of the year. The parents of a student with a disability shall be informed of the progress of their child at least as often as parents of a nondisabled student are informed of their child's progress; and
17.  For students in an out-of-district placement, the IEP shall set forth how the student will participate with nondisabled peers in extracurricular and nonacademic activities, and delineate the means to achieve such participation, including, if necessary, returning the student to the district in order to effectuate such participation.


([e]f) The IEP for the student classified as eligible for speech-language services shall include ([d]e)1 through [6]7, [13]15 and [14]16 above. When appropriate, ([d]e)[9]11, [10]12, [11]13 and [12]14 above shall be included. The statement of the current [educational status] academic and functional achievement in ([d]e)1 above shall [be] include a description of the student's status in speech-language performance and a description of how the student's disability affects the student's involvement and progress in the general curriculum. Students who are classified as eligible for speech-language services shall not be exempted from districtwide or Statewide assessment.


([f]g) If an agency other than the district board of education fails to provide the transition services included in the student's individualized education program, the district board of education shall reconvene a meeting of the IEP participants. Alternative strategies to meet the student's transition objectives shall be identified.


([g]h) If an agency invited to send a representative to the IEP meeting does not do so, the district board of education shall take other steps to obtain the participation of the other agency in the planning of any transition services.


([h]i) Annually, or more often if necessary, the IEP team shall meet to review and revise the IEP and determine placement as specified in this subchapter.


1. The annual review of the IEP for a preschool student with disabilities shall be completed by June 30 of the student's last year of eligibility for a preschool program.


2. The annual review of the IEP for an elementary school student with disabilities shall be completed by June 30 of the student's last year in the elementary school program. The annual review shall include input from the staff of the secondary school.

([i]j) The IEP team shall review:

1. Any lack of expected progress toward the annual goals and in the general curriculum, where appropriate;


2. The results of any reevaluation conducted according to N.J.A.C. 6A:14-3.8;


3. Information about the student including information provided by the parents, current classroom-based assessments and observations, and the observations of teachers and related services providers;


4. The student's anticipated needs; or


5. Other relevant matters.

(k)  For those students in a separate setting, the IEP team shall, on an annual basis, consider activities necessary to transition the student to a less restrictive placement. 

([j]l) Signatures of those persons who participated in the meeting to develop the IEP shall be maintained and a copy of the IEP shall be provided to the parents at the conclusion of the meeting.


([k]m) When the parent declines participation in an IEP meeting or is in disagreement with the recommendations, the remaining participants shall develop a written IEP in accordance with this section. However, initial implementation of special education cannot occur until consent is obtained [or a due process hearing decision is issued]. For other than initial implementation of special education, consent is not required. The parents shall be provided written notice according to N.J.A.C. 6A:14-2.3[(e) and (f)].


6A:14-3.8 Reevaluation

(a) Within three years of the previous classification, a multi-disciplinary reevaluation shall be completed to determine whether the student continues to be a student with a disability. Reevaluation shall be conducted sooner if conditions warrant or if the student's parent or teacher requests the reevaluation.  However, a reevaluation shall not be conducted prior to the expiration of one year from the date the parent is provided written notice of the determination with respect to eligibility in the most recent evaluation or reevaluation, unless the parent and district both agree that a reevaluation prior to the expiration of one year as set forth above is warranted. When a reevaluation is conducted sooner than three years from the previous evaluation as set forth above [at the request of a parent or teacher, or because conditions warrant], the reevaluation shall be completed [without undue delay] in accordance with the timeframes in subsection 3.8(e).

1.  If a parent provides written consent and the district board of education agrees that a reevaluation is unnecessary, the reevaluation may be waived.  If a reevaluation is waived, the date of the parent’s written consent shall constitute the date upon which the next three year period for conducting a reevaluation shall commence. 


(b) As part of any reevaluation, the IEP team shall determine the nature and scope of the reevaluation according to the following:

1. The IEP team shall review existing evaluation data on the student, including:


i. Evaluations and information provided by the parents;


ii. Current classroom based assessments and observations; and


iii. Observations by teachers and related services providers; and


2. On the basis of that review, and input from the student's parents, the IEP team shall identify what additional data, if any are needed to determine:


i. Whether the student continues to have a disability according to N.J.A.C. 6A:14-3.5(c) or 3.6(a);


ii. The present levels of academic achievement and functional performance and educational and related developmental needs of the student;


iii. Whether the student needs special education and related services, and the academic, developmental and behavioral needs of the student and how they should appropriately be addressed in the students IEP; and


iv. Whether any additions or modifications to the special education and related services are needed to enable the student with a disability to meet annual goals set out in the IEP and to participate, as appropriate, in the general education curriculum.


3. If the IEP team determines that no additional data are needed to determine whether the student continues to be a student with a disability, the district board of education:


i. Shall provide notice according to N.J.A.C. 6A:14-2.3[(e) and (f)] to the student's parents of that determination and the right of the parents to request an assessment to determine whether the student continues to be a student with a disability; and


ii. Shall not be required to conduct such an assessment unless requested by the student's parents;


4. If additional data are needed, the IEP team shall determine which child study team members and/or specialists shall administer tests and other assessment procedures to make the required determinations in (b)2i through iv above.

(c) Prior to conducting any assessment as part of a reevaluation of a student with a disability, the district board of education shall obtain consent from the parent according to N.J.A.C. 6A:14-2.3[(a)3].


[(d) Individual assessments shall be conducted according to N.J.A.C. 6A:14-3.4(d)1 through 3 or 3.4(e), as appropriate.]


([e]d) A reevaluation shall be conducted when a change in eligibility is being considered, except that a reevaluation shall not be required before the termination of a student's eligibility under this chapter due to graduation or exceeding age 21.

(e)  Unless the parent and district board of education agree to waive a reevaluation, all requirements of this section for performing a reevaluation shall, as applicable, be completed within 45 days of the date of the request for the reevaluation or by the expiration of the three year timeframe from completion of the prior evaluation or reevaluation.


(f) When a reevaluation is completed:


1. A meeting of the student's IEP team according to N.J.A.C. 6A:14-2.3([i]k)[2] or 3.6(c) shall be conducted to determine whether the student continues to be a student with a disability. A copy of the evaluation report(s) and documentation of the eligibility shall be given to the parent at least 10 days prior to the meeting.


2. If the student remains eligible, an IEP team meeting according to N.J.A.C. 6A:14-2.3([i]k)2 or 3.6(d) shall be conducted to review and revise the student's IEP.

(g) By June 30 of a student's last year of eligibility for a program for preschoolers with disabilities, a reevaluation shall be conducted and, if the student continues to be a student with a disability, the student shall be classified according to N.J.A.C. 6A:14-3.5(c) or 3.6(a).


6A:14-3.9 Related services

(a) Related services including, but not limited to, counseling, occupational therapy, physical therapy, school nurse services, recreation, social work services, medical services and speech-language services shall be provided to a student with a disability when required for the student to benefit from the educational program. Related services shall be provided by appropriately certified and/or licensed professionals as specified in the student's IEP and according to the following:


1. Counseling services that are provided by school district personnel shall be provided by certified school psychologists, social workers or guidance counselors.

2. Counseling and/or training services for parents shall be provided to assist them in understanding the special educational needs of their child.


3. Speech and language services may be provided as a related service to a student who is classified as "eligible for special education and related services." Assessment by a speech-language specialist is required. The student shall meet the eligibility criteria for the classification of "eligible for speech-language services" but shall not be classified as such.


4. Occupational therapy and physical therapy may be provided by therapy assistants under the direction of the certified and, where required, licensed therapist in accordance with all applicable State statutes and rules.


i. Prior to the provision of occupational therapy, assessment by a certified (and, where required, licensed) occupational therapist and development of an IEP are required.


ii. Prior to the provision of physical therapy, assessment by a certified and licensed physical therapist and development of an IEP are required.


5. A district board of education or approved private school for [the disabled] students with disabilities may contract for the provision of speech-language services, counseling services, occupational therapy, and/or physical therapy in accordance with N.J.A.C. 6A:14-5.


6. Recreation shall be provided by certified school personnel.


7. Transportation shall be provided in accordance with N.J.A.C. 6A:27-5.

8.  Nursing services shall be provided as a related service only to the extent such services are designed to enable a child with a disability to receive a free, appropriate public education as described in the individualized education program of the child.

9.  Medical services shall be provided as a related service for diagnostic and evaluation purposes only.

10.  Therapy services may be integrated into the context of ongoing activities or routines and provided by personnel as set forth in the student’s IEP.  

11.  When related services are provided by non-certified personnel because there is no certification required, such services shall be provided under the supervision of certified district board of education personnel.


[8]12. Other related services shall be provided as specified in the student's IEP.


(b) School personnel may give advice to parents regarding additional services which are not required by this chapter. Such advice places no obligation on the district board of education to provide or fund such services.

SUBCHAPTER 4. PROGRAMS AND INSTRUCTION

6A:14-4.1 General requirements

(a) Each district board of education shall provide educational programs and related services for students with disabilities required by the individualized education programs of those students for whom the district board of education is responsible.


(b) A district board of education proposal to establish[, change] or eliminate special education programs or services shall be approved by the Department of Education through its county offices.


(c) The length of the school day and the academic year of programs for students with disabilities, including preschoolers with disabilities, shall be at least as long as that established for nondisabled students. The IEP team may, in its discretion, alter the length of the school day based on the needs of the student.

(d) District board of education operated special class [P]programs for preschoolers with disabilities shall be in operation five days per week, one day of which may be used for parent training and at least four days of which shall provide a minimum total of 10 hours of student instruction, with the following exception:


1. Preschool disabled classes operated by a district board of education shall operate at least as long as any district program for nondisabled preschoolers, but not less than 10 hours per week.

2.  Programs for preschool students with autism shall operate for a minimum of 25 hours per week, unless a student’s IEP provides otherwise.
(e) If a classroom aide is employed, he or she shall work under the direction of a principal, special education teacher, general education teacher or other appropriately certified personnel in a special education program. The job description of a classroom aide shall be approved by the Department of Education through its county offices.


(f) Physical education services, specially designed if necessary, shall be made available to every student with a disability age five through 21, including those students in separate facilities.

(g) When a student with a disability transfers from one New Jersey school district to another or from an out-of-State school district to a New Jersey school district, the child study team of the district into which the student has transferred shall conduct an immediate review of the evaluation information and the IEP and, without delay, in consultation with the student’s parents, provide a program comparable to that set forth in the student’s current IEP and proceed as follows:[.]


1. For a student who transfers from one New Jersey school district to another New Jersey school district, [I]if the parents and the district agree, the IEP shall be implemented as written. [;


2. The student shall immediately be provided a program through an interim IEP that is consistent with the current IEP when] If the district board of education does not agree to implement the current IEP, the district shall conduct all necessary assessments and, within 30 days of the date the student enrolls in the district, develop and implement a new IEP for the student;

[i. The district disagrees with the current evaluation and/or the current individualized education program;


ii. The parent disagrees with the proposed revisions to the individualized education program; and/or


iii. Supplemental evaluations are required].


2.  If the student transfers from an out-of-state district, the district board of education shall conduct any assessments determined necessary and, within 30 days of the date the student enrolls in the district, develop and implement a new IEP for the student.

3. The district board of education shall take reasonable steps to promptly obtain the student’s records, including the current IEP and supporting documentation, from the previous school district in accordance with N.J.A.C. 6A:32.  The district in which the student was previously enrolled shall take reasonable steps to promptly respond to all requests for records of students transferring fro one district board of education to another district board of education.  [When the records from the previous school district are incomplete or not available, the district shall immediately place the student into an interim educational program consistent with the available information. The district shall complete any evaluations and develop or revise the IEP without delay.]


(h) When the IEP of a student with a disability does not describe any restrictions, the student shall be included in the [regular school] general education program provided by the district board of education.


1. When instruction in [health, industrial arts, fine arts, music, home economics, and other regular] general education [programs] subjects or content areas is provided to groups consisting solely of students with disabilities, the size of the groups and age range shall conform to the requirements for special class programs described in this subchapter. An exception to the age range and group size requirements may be requested by writing to the Department of Education through the county office according to N.J.A.C. 6A:14-4.[10]9.


2. When students with disabilities participate in physical education, intramural and interscholastic sports, nonacademic and extracurricular activities in groups consisting solely of students with disabilities, the age range and group size shall be based on the nature of the activity, needs of the students participating in the activity and the level of supervision required.

(i) Each district board of education, through appropriate personnel, shall establish and implement a plan to evaluate special education programs and services according to N.J.S.A. 18A:7A-10, 11, 14, and 14.1 and this chapter.


(j) Each district board of education shall ensure that all students with disabilities have available to them the variety of educational programs and services available to nondisabled students.


(k) The district board of education shall provide the parent with the opportunity to observe the proposed educational placement, including the general education setting, special class programs and out-of-district placements in a program operated by another district board of education or a private school placement, prior to implementation of the IEP.

(l)  When a student with a disability receives instruction for a particular subject area in either a single-subject resource program or a special class program, the student shall receive an equivalent amount of instructional time as that provided general education students for each subject area.  For students in a single-subject resource program outside the general education class, the student’s IEP shall specify the proportion of time in the general education classroom and the resource program for each subject area.

6A:14-4.2 Placement in the least restrictive environment

(a) Students with disabilities shall be educated in the least restrictive environment. Each district board of education shall ensure that:


1. To the maximum extent appropriate, a student with a disability is educated with children who are not disabled;


2. Special classes, separate schooling or other removal of a student with a disability from the student's regular class occurs only when the nature or severity of the educational disability is such that education in the student's regular class with the use of appropriate supplementary aids and services cannot be achieved satisfactorily;


3. A full continuum of alternative placements according to N.J.A.C. 6A:14-4.3 is available to meet the needs of students with disabilities for special education and related services;

4. Placement of a student with a disability is determined at least annually and, for a student in a separate setting, activities necessary to transition the student to a less restrictive placement are considered at least annually;


5. Placement is based on his or her individualized education program;


6. Placement is provided in appropriate educational settings as close to home as possible;


7. When the IEP does not describe specific restrictions, the student is educated in the school he or she would attend if not [disabled] a student with a disability; [and]


8. Consideration is given to:


i. Whether the student can be educated satisfactorily in a regular classroom with supplementary aids and services;


ii. A comparison of the benefits provided in a regular class and the benefits provided in a special education class; and


iii. The potentially beneficial or harmful effects which a placement may have on the student with disabilities or the other students in the class[.];

9.  A student with a disability is not removed from the age-appropriate general education classroom solely based on needed modifications to the general education curriculum;

10.  Placement in a program option is based on the individual needs of the student; and  

11.  When determining the restrictiveness of a particular program option, such determinations are based solely on the amount of time a student with disabilities is educated outside the general education setting.  

(b) Each district board of education shall provide nonacademic and extracurricular services and activities in the manner necessary to afford students with disabilities an equal opportunity for participation in those services and activities.


1. In providing or arranging for the provision of nonacademic and extracurricular services and activities, each district board of education shall ensure that each student with a disability participates with nondisabled children in those services and activities to the maximum extent appropriate.

6A:14-4.3 Program options



(a)  All students shall be considered for placement in the general education class with supplementary aids and services including, but not limited to, the following:

1.  Curricular or instructional modifications or specialized instructional strategies;

2.  Individual instruction;


3.  Assistive technology devices and services as defined in N.J.A.C. 6A:14-1.3;


4.  Teacher aides;


5.  Related services;

6.  Integrated therapies;

7.  Consultation services; and

8.  In-class resource programs.

([a]b) If it is determined that a student with a disability cannot remain in the general education setting with supplementary aids and services for all or a portion of the school day, [A]a full continuum of alternative placements as set forth below shall be available to meet the needs of the student[s with disabilities ages three through 21 for special education and related services].  Alternative [E]educational program options include placement in the following:


[1. Regular class with supplementary aids and services including, but not limited to, the following:


i. Curricular or instructional modifications or specialized instructional strategies;


ii. Supplementary instruction;


iii. Assistive technology devices and services as defined in N.J.A.C. 6A:14-1.3;


iv. Teacher aides; and


v. Related services.]


[2]1. Single subject [R]resource programs outside the general education class;


[3]2. A special class program in the student's local school district;


[4]3. A special education program in another local school district;


[5]4. A special education program in a vocational and technical school;


[6]5. A special education program in the following settings:


i. A county special services school district;


ii. An educational services commission; [and]


iii. A jointure commission[.]; and


[7]iv. A New Jersey approved private school for [the disabled] students with disabilities or an out-of-State school for [the disabled] students with disabilities in the continental United States approved by the department of education in the state where the school is located;


[8]6. A program operated by a department of New Jersey State government;


[9]7. A [C]community rehabilitation program[s];


[10]8. A [P]program[s] in a hospital[s], convalescent center[s] or other medical institution[s];


[11]9. Individual instruction at home or in other appropriate facilities, with the prior written [approval of] notice to the Department of Education through its county office;


[12]10. An accredited nonpublic school which is not specifically approved for the education of students with disabilities according to N.J.A.C. 6A:14-6.5;


[13]11. Instruction in other appropriate settings according to N.J.A.C. 6A:14-1.1(d); and


[14]12. An early intervention program (which is under contract with the Department of Health and Senior Services) in which the child has been enrolled for the balance of the school year in which the child turns age three.


([b]c) The IEP team shall make an individual determination regarding the need for an extended school year program. An extended school year program provides for the extension of special education and related services beyond the regular school year. An extended school year program is provided in accordance with the student's IEP when an interruption in educational programming causes the student's performance to revert to a lower level of functioning and recoupment cannot be expected in a reasonable length of time.  This shall be documented with data collected subsequent to breaks in the provision of educational services in accordance with the district board of education calendar. The IEP team shall consider all relevant factors in determining the need for an extended school year program.


1. The district board of education shall not limit extended school year services to particular categories of disability or limit the type, amount, or duration of those services based on fiscal, programmatic or other considerations.


([c]d) A preschool age student with a disability may be placed by the district board of education in an early childhood program operated by an agency other than a board of education according to the following:


1. Such early childhood program shall be licensed or approved by a governmental agency;


2. The district board of education shall assure that the program is nonsectarian;


3. The district board of education shall assure the student's IEP can be implemented in the early childhood program with any supplementary aids and services that are specified in the student's IEP; and


4. The special education and related services specified in the student's IEP shall be provided by appropriately certified and/or licensed personnel or by paraprofessionals according to N.J.A.C. 6A:14-3.9(a)[4] or 4.1(e).


6A:14-4.4 Program criteria: speech-language services

(a) Speech-language services provided to a student with a disability shall be in addition to the regular instructional program and shall meet the following criteria:


1. Speech-language services shall be given individually or in groups.


i. The size and composition of the group shall be determined by the IEP team in accordance with the speech-language needs of the student(s) with educational disabilities and shall not exceed five students.


2. Speech-language services shall be provided by a certified speech-language specialist as defined in N.J.A.C. 6A:14-1.3.


6A:14-4.5 Program criteria: supplementary [instruction] aids and services



(a) Supplementary [instruction shall be provided to students with disabilities in addition to the primary instruction for the subject being taught. The program of supplementary instruction shall be specified in the student's IEP] aids and services are provided in the general education classroom to enable students with disabilities to be educated to the maximum extent appropriate with nondisabled peers.


(b) A teacher [providing supplementary instruction shall be appropriately certified either for the subject or level in which instruction is given or as a teacher of the handicapped according to the requirements of N.J.A.C. 6:11.] aide may provide supplementary support to a student or students with disabilities when the IEP team has determined that the student requires assistance in areas including, but not limited to, the following:

1.  Prompting, cueing and redirecting student participation;

2.  Reinforcing of personal, social, behavioral, and academic learning goals;

3.  Organizing and managing materials and activities; and

4.  Implementation of teacher-designed follow-up and practice activities.


(c) Supplementary [instruction] services as described in (b) above shall be provided individually or in groups according to the numbers for [support] in-class resource programs.


(d) [Supplementary instruction and replacement resource program shall not be provided by the same teacher during the same instructional period] The district board of education shall provide the teacher aide and the appropriate general or special education teaching staff time for consultation on a regular basis, which shall be set forth in policies adopted by the district board of education.

(e)  Consultation on behalf of a student with disabilities or a group of students with disabilities may be provided by a related services provider, a teacher of students with disabilities or a child study team member to the general education teacher and/or the teacher aide.  Such consultation shall be specified in each student’s IEP.  The frequency and duration of the consultation(s) shall be indicated in the IEP.  Consultation may include, but is not limited to, the following:  

1.  The development and demonstration of techniques and strategies;

2.  Data collection on the effectiveness of the techniques and strategies; and

3.  Development of positive behavioral supports.


6A:14-4.6 Program criteria: supplementary instruction and resource programs


(a)
Supplementary instruction shall be provided to students with disabilities in addition to the primary instruction for the subject being taught. The program of supplementary instruction shall be specified in the student's IEP.
(b)
Supplementary instruction in (a) above shall be provided individually or in groups according to the numbers for single subject pull-out resource programs.
(c)
A teacher providing supplementary instruction shall be appropriately certified either as a teacher of students with disabilities according to the requirements of N.J.A.C. 6A:9, or for the subject or level in which instruction is given.
(d)
Supplementary instruction and a single subject pull-out resource program shall not be provided by the same teacher during the same instructional period. 


([a]e) Resource programs shall offer individual and small group instruction to students with disabilities. Resource programs may be provided in a [regular] general education class or in a single-subject pull-out resource [program] classroom that meets the requirements of [according to] N.J.A.C. 6A:26-6. When a resource program is provided, it shall be specified in the student's IEP. Resource programs shall provide [support instruction or replacement] instruction as defined in [(e)] (i) and [(f)] (j) below.


([b]f) The resource program teacher for an in-class resource program shall hold certification as a teacher of [the handicapped] students with disabilities. If the resource program solely serves students with a visual impairment, the teacher shall be certified as a teacher of blind or partially sighted. If the resource program solely serves students with an auditory impairment, the teacher shall be certified [as a] with the appropriate teacher of the deaf and/or hard of hearing certificate.


([c]g) A teacher of supplementary instruction and a resource program teacher shall be provided time on a regular basis for consultation with appropriate general education teaching staff.


([d]h) An in-class resource program may be provided up to the student's entire instructional day. At the elementary level, a single-subject pull-out resource program may be provided for up to one half of the instructional day. At the secondary level, [a] single-subject pull-out resource [program] classes may be provided for up to the entire instructional day.


([e]i) In an [support] in-class resource program, the student shall [meet the regular education curriculum requirements for the grade or subject being taught.]  be provided [M]modifications to the instructional strategies or testing procedures [may be provided and, if provided, shall be provided] or other specialized instruction to access the general education curriculum in accordance with the student's IEP. The primary instructional responsibility for the student in an [support] in-class resource program shall be [the regular classroom teacher with input from the resource program teacher as] specified in the student's IEP. An [support] in-class resource program shall be provided in the student's [regular] general education class [shall be] at the same time [and in the same activities] as the rest of the class. A student receiving an in-class resource program shall be included in activities such as group discussion, special projects, field trips and other regular class activities as deemed appropriate in the student's IEP.

([f]j) In a [replacement] single subject pull-out resource program, the [regular] general education curriculum and the instructional strategies may be modified based on the student's IEP. The resource program teacher shall have primary instructional responsibility for the student in the [replacement] resource program and shall consult with the [regular] general classroom teacher as appropriate. [In an in-class replacement resource program, only a single content area shall be taught to the group. A student receiving an in-class replacement program shall be included in activities such as group discussion, special projects, field trips and other regular class activities as deemed appropriate in the student's IEP.]


([g]k) The age span in an approved [separate] single-subject pull-out resource program shall not exceed [four] three years.

(l)  A single-subject pull-out resource program shall be taught by a teacher certified to teach students with disabilities. 

1.  When organizing a single-subject pull-out resource class, the district board of education shall consider the commonality of the instructional needs for the subject area being taught according to the levels of academic achievement, learning characteristics and management needs of the students to be placed in the class.

2.
The resource program teacher shall provide the primary instruction for the students in the class.


([h]m) Group sizes for resource programs shall not exceed the limits listed below. Group size may be increased with the addition of an instructional aide, except where noted, according to the following:

[Support]       
Preschool/Elementary    
Secondary
              
No Aide     Aide Required
No Aide  
Aide required

In-class[1]         [6]8          --              [9]10            --

Single subject

Pull-out
[Single subject]   6           7 to 9            9          10 to 12
[Multiple subject  6           7 to 9            6           7 to 9


Replacement       Preschool/Elementary          Secondary
        

No Aide
Aide Required     No Aide 
Aide Required

In class2            3             --              3             --


Pull-out
Single subject
6           7 to 9            9          10 to 12
Multiple subject3 4             --              4             --]
 
_______________
[1Group size for in-class support shall not be increased, except  according to N.J.A.C. 6A:14-4.10.
 

2Group size for in-class replacement instruction shall not be  increased, except according to N.J.A.C. 6A:14-4.10.


3Group size for multiple subject pull-out replacement instruction shall not be increased except according to N.J.A.C. 6A:14-4.10.]
 


([i]n) [In-class support and in-class replacement instruction may be provided only at the preschool or elementary level to students with disabilities by the same teacher during the same instructional period. Group size for this combined in-class resource program shall not exceed three students with disabilities] The maximum number of students with disabilities that shall receive an in-class resource program shall be eight (8) at the preschool or elementary level, and ten (10) at the secondary level, except that the total number of students with disabilities receiving an in-class resource program shall not exceed 50 percent of the total class enrollment.  Only the group size of an in-class resource program may be increased in accordance with N.J.A.C. 6A:14-4.9.  The prohibition on the total number of students with disabilities receiving an in-class resource program exceeding 50 percent of the total class enrollment shall not be excepted pursuant to N.J.A.C. 6A:14-4.9. 


([j]o) [Pull-out support and pull-out replacement resource programs shall not be provided at the same time by the same teacher]  The group size of a single-subject pull-out resource program may be increased in accordance with N.J.A.C. 6A:14-4.9.


([k]p) Secondary resource programs shall be in schools in which any combination of grades six through 12 are contained and where the organizational structure is departmentalized for general education students.


[(l) The district board of education may establish a team teaching model as an in-class resource program at the preschool or elementary level according to the following:


1. A regular education teacher and a special education teacher shall be assigned to the class full-time;


2. The total number of students with disabilities enrolled in the class who are receiving in-class resource instruction shall be limited to eight; and


3. The district board of education shall submit a description of the program to the Department of Education through the county office of education according to N.J.A.C. 6A:14-4.1(b).]


6A:14-4.7 Program criteria: special class programs, secondary, and vocational rehabilitation

(a) A special class program shall serve students who have similar intensive educational, behavioral and other needs related to their disabilities in accordance with their individualized education programs.  Placement in a special class program shall occur when the IEP team determines that the nature and severity of the student’s disability is such that no other school-based program will meet the student’s needs. Special class programs shall offer instruction in the core curriculum content standards unless the IEP specifies an alternative curriculum due to the nature or severity of the student's disability. The regular education curriculum and the instructional strategies may be modified based on the student's IEP. Special class programs shall meet the following criteria:


1. Depending on the disabilities of the students assigned to the special class program, the special class teacher shall hold certification as a teacher of [the handicapped] students with disabilities, teacher of blind or partially sighted, and/or teacher possessing the appropriate teacher of the deaf or hard of hearing certificate;


2. The age span in special class programs shall not exceed [four] three years; and


3. A [special class program shall not be approved as a] kindergarten shall not be approved as a special class program.


(b) [The special class programs listed below are organized to provide environments where the nature of the student's impairment is the primary focus. The district board of education shall develop a description of each special class program it provides.] Special class programs for students with auditory impairments shall be instructed by a [certified] teacher possessing the appropriate teacher of the deaf[/] or hard of hearing certificate.

[1](c). The nature and intensity of the student's educational needs shall determine whether the student is placed in a program that addresses moderate to severe cognitive disabilities or severe to profound cognitive disabilities.


[2](d). Special class programs for students with learning and/or language disabilities may be organized around the learning disabilities or the language disabilities or a combination of learning and language disabilities.

[3](e). Instructional group sizes for preschool, elementary and secondary special class programs shall not exceed the limits listed below. The instructional group size may be increased with the addition of a classroom aide according to the numbers listed in Column III as follows:

I                       II                        
III
Program           Instructional Size:  

Instructional Size:
                  No Classroom Aide Required   
Classroom Aide Required

                         

Auditory impairments          8                   9 to 12


Autism (FN1)                  3                   4 to 6
                                                  7 to 9
                                                  (Secondary only;
                                                  (Two aides required)


Behavioral disabilities       [9]8                 [10]9 to 12


Cognitive (FN2)
Mild                         [12]8                 [13]9 to [16]12
Moderate                     [10]8                 [11]9 to [13]12
Severe                        3                    4 to 6
                                                   7 to 9
                                                   (Two aides required)

Learning and/or 

language disabilities
[Mild to moderate]            [10]8                [11]9 to [16]12
[Severe                        8                    9 to 12]


Multiple disabilities          8                    9 to 12


Preschool disabilities (FN3)  --                    1 to 8
                                                    9 to 12
                                                   (Two aides required)


Visual impairments            8                    9 to 12
_______
(FN1)A program for students with autism shall maintain a student to staff ratio
  of three to one. For a secondary program, two classroom aides are required 
  when the class size exceeds six students. 
(FN2) A program for students with severe to profound cognitive disabilities 
  shall maintain a three to one student to staff ratio. 
(FN3) A classroom aide is required for a preschool classroom. Two aides are 
  required when the class size exceeds eight students. 



([c]f) Secondary special class programs are defined as programs which are located in schools in which there is any combination of grades six through 12 and where the organizational structure is departmentalized for general education students.


(d) In addition to the requirements for instructional size for special class programs according to (b)3 above, instruction may be provided in the following secondary settings as appropriate:


1. A class organized around a single content area consisting solely of students with disabilities instructed by a [regular] general education teacher where an adapted general education curriculum is used shall have a maximum instructional size of [12]9. The instructional size may be increased with the addition of a classroom aide up to [16]12 students.


[2. The number of students with disabilities in a regular education class instructed by a subject area teacher shall be limited to four, if significant program modification is required. The IEP shall specify the program modifications including the supplementary aids and services to ensure access to the general education curriculum.]


([e]h) Vocational education programs shall meet the following criteria:


1. For the student placed in a vocational program outside of the local district, responsibility shall be as follows:


i. In a full-time county vocational school, all responsibility for programs and services rests with the receiving district board of education;


ii. In a shared-time county vocational school and in an area vocational technical school, primary responsibility rests with the sending district board of education. Vocational personnel shall participate in the IEP decisions; and


2. In vocational shop and related academic programs, class sizes shall be as follows:


i. For a class consisting of students with disabilities, the maximum class size with an aide shall not exceed 15. Class size shall not exceed 10 without the addition of an aide unless prior written approval of the Department of Education through its county office is granted according to N.J.A.C. 6A:14-4.[10]9. Requests for approval of a class size which exceeds 10 without an aide shall include, but not be limited to, a description of the following student needs and instructional considerations:


(1) The nature and degree of the student's educationally disabling condition;


(2) The interests, aptitudes and abilities of the student;


(3) The functional level of the student;


(4) The employment potential of the student;


(5) The type of occupational area;


(6) Instructional strategies;


(7) Safety factors; and


(8) Physical facility requirements.


([f]i) Secondary level students may be placed in community rehabilitation programs for vocational rehabilitation services according to the following:


1. Community rehabilitation programs shall be approved by a State agency, including, but not limited to, the New Jersey Department of Labor, Division of Vocational Rehabilitation Services, the New Jersey Department of Human Services, Commission for the Blind and Visually Impaired and the Department of Human Services, Division of Developmental Disabilities, to provide vocational evaluation, work adjustment training, job coaching, skill training, supported employment and time-limited job coaching;


2. Placement shall be made according to the student's IEP. The IEP shall specify the core curriculum content standards to be met and shall address how the instruction will be provided; and


3. Within 10 calendar days of placement in community rehabilitation facilities, the district board of education shall provide written notification of the placement to the county office.

6A:14-4.8 Program criteria: home instruction

(a) A student [classified as disabled] with a disability shall have his or her IEP implemented through one to one instruction at home or in another appropriate setting when it can be documented that all other less restrictive program options have been considered and have been determined inappropriate.


1. Prior written notification that a district intends to provide home instruction shall be provided to the Department of Education through its county office.


2. Notification shall be effective for a maximum of 60 calendar days at which time renewal of the notification may be made. Each renewal shall be for a maximum of 60 calendar days.


3. [N.J.A.C. 6A:14-4.9(a)2, 3 and 4 shall apply.] A written record of the student's home instruction, including dates and times during which home instruction is provided, shall be maintained, and the teacher providing instruction shall be appropriately certified as teacher of students with disabilities or for the subject or level in which the instruction is given.


4. Instruction shall be provided for no fewer than 10 hours per week. The 10 hours of instruction per week shall be accomplished in no fewer than three visits by a certified teacher or teachers on at least three separate days.

5.  Instruction shall be provided at a location conducive to providing educational services, taking into consideration the student’s disability and any unique circumstances.  The parent shall be consulted in determining the appropriate location for the provision of home instruction.

6.  If a parent repeatedly fails to make a student available for scheduled home instruction, the district board of education  shall consider whether the student is truant in accordance with N.J.S.A. 18A:38-27 and proceed accordingly.


Agency Note:  N.J.A.C. 6A:14-4.9 is proposed for re-adoption and re-codification with amendment at N.J.A.C. 6A:16-10.1


6A:14-4.9 [Home instruction due to temporary illness or injury for students with or without disabilities



(a) To request home instruction due to temporary illness or injury, the parent shall submit a written determination from a physician documenting the need for confinement at the student's residence for at least a two week period of time. Home instruction for temporary illness or injury shall be provided according to the following:


1. The district board of education shall immediately forward the written request to the school physician, who shall verify the determination of the need for home instruction without delay;


2. Instructional services shall begin as soon as possible but no later than seven calendar days after the school physician's verification;


3. A record of the student's home instruction shall be maintained;


4. The teacher providing instruction shall be appropriately certified as teacher of the handicapped or for the subject or level in which the instruction is given;


5. Instruction shall be provided for no fewer than five hours per week. The five hours of instruction per week shall be accomplished in no fewer than three visits by a certified teacher on at least three separate days;


6. Instruction shall be provided at the student's place of confinement. If the student is confined to a hospital, convalescent home or other medical institution, the following criteria shall also apply:


i. Instruction shall be provided by a district board of education, educational services commission, State-operated facility, jointure commission or approved clinic or agency at the student's place of confinement;


ii. Instruction shall be provided through one to one instruction according to (a)5 above or through instruction to small groups as follows:


(1) When instruction is provided in a small group, the number of hours of instruction per week for the group shall be determined by multiplying the number of students in the group by five hours. The hours of instruction shall be provided in no fewer than three visits by a certified teacher on at least three separate days;


iii. Instruction may be provided by direct communication to a classroom program by distance learning devices. If provided, such instruction shall be provided in addition to the one to one according to (a)5 above or small group instruction according to (a)6ii above;


7. Students shall receive a program that meets the requirements of the district board of education for promotion and graduation;


8. For students with disabilities, the district shall provide a program that is consistent with the student's IEP to the extent appropriate. When the provision of home instruction will exceed 30 consecutive school days in a school year, the IEP team shall convene a meeting to review and if appropriate, revise the student's IEP; and


9. When a nondisabled student is confined at home or to a hospital by a physician for more than 60 calendar days, the school physician shall refer the student to the child study team according to N.J.A.C. 6A:14-3.3(e).


6A:14-4.10] Exceptions

(a) Exceptions for the age range and group sizes specified in N.J.A.C. 6A:14-4.4 through 4.7 shall be granted:


1. On an individual basis;


2. Only with prior written approval of the Department of Education through its county office; and


3. For a period not to exceed the balance of the school year.


(b) The county office shall determine whether the granting of the exception would interfere with the delivery of a free, appropriate public education to the student, or other students in the group and on that basis shall either:


1. Approve the request; or


2. Deny the request.


(c) If the request is denied, the district is still obligated to implement the IEP.


(d) The parent of a student with a disability for whom the exception is requested, and the parents of the students who are affected by the request for an exception shall be informed by the district board of education that such a request is being submitted to the county office of education.

(e) Upon approval of the exception by the county office, the district board of education or the appropriate education agency shall inform the parents of the students with disabilities who are affected by the exception.


(f) As of July 6, 1998, no waivers or equivalencies pursuant to N.J.A.C. 6:3A shall be granted to this chapter. [Any waiver or equivalency previously granted under N.J.A.C. 6:3A for N.J.A.C. 6:28 shall expire on July 6, 1998.]


6A:14-4.[11]10 Statewide assessment

(a) Students with disabilities shall participate in the Statewide assessment system according to the following:


1. Except as provided in (a)2 below, students with disabilities shall participate in each content area of the general Statewide assessment for their grade [or age]. Accommodations and modifications approved by the Department of Education shall be provided when determined necessary by the IEP team to students with disabilities who participate in the general Statewide assessments.


2. Students with disabilities shall participate in the Alternate Proficiency Assessment (APA) in each content area where the nature of the student's disability is so severe that the student is not receiving instruction in any of the knowledge and skills measured by the general Statewide assessment and the student cannot complete any of the types of questions on the assessment in the content area(s) even with accommodations and modifications.


3. Following the 11th grade, students with disabilities who are required to pass the HSPA for graduation and have not done so shall participate in the SRA in accordance with N.J.A.C. 6A:8.  If a student is participating in the SRA as determined by the IEP team, the student shall not be required to again participate in the HSPA and pass that assessment.



6A:14-4.[12]11 Graduation


(a) The IEP of a student with a disability who enters a high school program shall specifically address the graduation requirements. The student shall meet the high school graduation requirements according to N.J.A.C. 6A:8-5.1(c), except as specified in the student's IEP. The IEP shall specify which requirements would qualify the student with a disability for the State endorsed diploma issued by the school district responsible for his or her education.

(b) Graduation with a State endorsed diploma is a change of placement that requires written notice according to N.J.A.C. 6A:14-2.3([e]f) and ([f]g).

1. As part of the written notice, the parent shall be provided with a copy of the procedural safeguards statement published by the Department of Education.


2. As with any proposal to change the educational program or placement of a student with a disability, the parent may resolve a disagreement with the proposal to graduate the student by requesting mediation or a due process hearing prior to graduation.


3. In accordance with N.J.A.C. 6A:14-3.8([e]d) a reevaluation shall not be required.

4.  When a student graduates or exceeds the age of eligibility, the student shall be provided a written summary of his or her academic achievement and functional performance within 30 days prior to, or after, the date of the student’s graduation or the conclusion of the school year in which he or she exceeds the age of eligibility.  The summary shall include recommendations to assist the child in meeting his or her postsecondary goals.  


(c) If a student attends a school other than that of the school district of residence which is empowered to grant a diploma, the student shall have the choice of receiving the diploma of the school attended or the diploma of the school district of residence.

1.  If the school the student is attending declines to issue a diploma to the student, the district of residence board of education shall issue the student a diploma if the student has satisfied all state and local graduation requirements, as specified in the student’s IEP.


(d) If a district board of education grants an elementary school diploma, a student with a disability who fulfills the requirements of his or her IEP shall qualify for and receive a diploma.


(e) Students with disabilities who meet the standards for graduation according to this section shall have the opportunity to participate in graduation exercises and related activities on a nondiscriminatory basis.

SUBCHAPTER 5. PROVIDING EDUCATIONAL AND RELATED SERVICES 

6A:14-5.1 General requirements

(a) Each district board of education, independently or through joint agreements, shall employ or contract with child study teams as set forth in N.J.A.C. 6A:14-3.1(b), speech correctionists or speech-language specialists and other school personnel in numbers sufficient to ensure provision of required programs and services pursuant to this chapter.


1. Joint agreements for child study team services may be entered into with local education agencies including other local school districts, educational services commissions, jointure commissions and county special services school districts.

2.  A district board of education may supplement child study team services with additional teams through contracts or joint agreements.

3.  If a vacancy occurs on a child study team(s) because of an absence of a member or members of the team(s) for an identified period of time, the district may, for the duration of any such vacancy, contract with a clinic or agency, an individual or another district board of education for those services that were provided by the absent team member(s).    


(b) When a district board of education provides its educational program through another New Jersey public school district, responsibility for the requirements of this chapter shall be according to the following:


1. In a sending-receiving relationship pursuant to N.J.S.A. 18A:38-1 et seq., when all the students of one or more grades of a district board of education attend school(s) operated by other district boards of education, the receiving district board of education shall be responsible for determining the eligibility of those students and developing and implementing their IEPs.


2. When individual students are placed by a district board of education in a school operated by another district board of education, a contractual agreement shall be made between district boards of education which specifies responsibility for providing instruction, related services and child study team services to students with disabilities.


(c) For the services listed below, district boards of education may contract with private clinics and agencies approved by the Department of Education, private professional practitioners who are certified and licensed according to State statutes and rules, and agencies or programs that are certified, approved or licensed by the Department of Human Services or by the Department of Health and Senior Services to provide counseling or mental health services. For the related services listed in (c)1iii and v below, approved private schools for [the disabled] students with disabilities may contract with private clinics and agencies approved by the Department of Education, private professional practitioners who are certified and licensed according to State statutes and rules, and agencies or programs that are certified, approved or licensed by the Department of Human Services or by the Department of Health and Senior Services to provide counseling or mental health services. All instructional, child study team and related services personnel provided by approved clinics and agencies and private professional practitioners shall be fully certified. No instructional, child study team and related services personnel provided by approved clinics and agencies, or private professional practitioners, may provide services under this subsection if certified through the emergency certification process.

1. For public school students:


i. Independent child study team evaluations according to N.J.A.C. 6A:14-2.5[(b)];


ii. Child study team [diagnostic] services to supplement existing local district services;

iii. [The r]Related services [of occupational therapy, physical therapy and counseling];

(1) Certified occupational therapy assistants and others employed in a supportive role to licensed and, where applicable, certified providers of related services, shall work under the supervision of an appropriately licensed and, where applicable, certified provider of such services.

(2)  Physical therapy assistants must work in the presence and under the supervision of a certified physical therapist.

(3)  Specialists in behavior modification or other disciplines for which there is no license or certification shall hold, at a minimum, a bachelors degree from an accredited institute of higher education and shall work under the supervision of certified district board of education personnel.  


iv. Home instruction; and


v. Speech-language services provided by a speech-language specialist when a district or private school for [the disabled] students with disabilities is unable to hire sufficient staff to provide the service.


2. For students attending nonpublic schools, the district in which the facility is located may contract for the following services:


i. Evaluation, determination of eligibility, classification and the development of a[n] [individualized education program] service plan;


ii. Supplementary instruction, speech-language services and home instruction for students determined eligible for such services; and


iii. English as a second language according to N.J.A.C. 6A:15 and compensatory education according to N.J.S.A. 18A:46A-29(e) for students eligible for such services.


(d) District boards of education may purchase services listed under (c)1 and 2 above from Department of Education approved clinics and agencies with [the] prior written [approval of] notice to the Department of Education through its county office according to the following:


1. [A request for approval to] Notice of the intent to purchase services shall include the proposed terms of the contract;


2. [The district board of education shall be notified of approval or disapproval;


3.] The [approval] notice shall be effective for one year; and

[4]3. Districts are not required to [obtain] provide prior [written approval] notice [of] to the Department of Education when contracting for an independent child study team evaluation in accordance with N.J.A.C. 6A:14-2.5[(c)].


(e) District boards of education may contract for medical diagnostic services with medical clinics and agencies approved by another New Jersey State agency or appropriate state agencies outside of New Jersey. [These agencies do not have to obtain Department of Education approval nor do district boards of education have to receive prior approval of the Department of Education to purchase diagnostic medical services.]



6A:14-5.2 Approval procedures for clinics or agencies

(a) For the purposes of approval by the Department of Education, a clinic or agency shall consist of three or more professionals. Initial approval of a clinic or agency shall require, but not be limited to, submission and evaluation of the following:


1. A valid certificate of incorporation or certificate of formation. Where appropriate, any licenses or permits required by ordinances in effect within the state, county, or municipality where the clinic or agency provides its services shall be provided;


2. A description of the scope and nature of services to be offered;


3. A list of professional staff who will provide services. The list shall verify each individual's certification and license, if one is required and the function he or she shall fulfill;


i. Professional staff employed by a clinic or agency who work full time [according to N.J.A.C. 6:3-1.13] for a district board of education, approved private school for students with disabilities or nonpublic school shall not provide service for the clinic or agency during the hours of that individual's public school or, as applicable, approved private school or nonpublic school employment;


ii. An employee of a district board of education, approved private school for students with disabilities or nonpublic school shall not provide service as an employee of a clinic or agency to a student who is the responsibility of his or her employing district board of education or enrolled in his or her approved private school for students with disabilities or nonpublic school;

4. Assurance that the clinic or agency has conducted the criminal history record check of each professional according to N.J.S.A. 18A:6-7.1;


i. The clinic or agency shall submit to the Department of Education and maintain documentation of the information regarding the criminal history record check;


5. Assurance that the facility or facilities in which the services are being provided meet applicable building and other regulatory standards;


6. Assurance of an adequate accounting system according to generally accepted accounting principles;


7. Assurance of a system for the collection, maintenance, confidentiality and access of student records which is according to N.J.A.C. [6:3-6]6A:32; and


8. Assurance of the maintenance of a log, which includes, but is not limited to:


i. A list of services provided;


ii. The date, time and location of the services provided; and


iii. The names of the professional staff providing [the] each service[s].


(b) Any clinic or agency denied approval by the Department of Education may appeal the approval decision to the Commissioner of Education for a hearing according to N.J.A.C. 6A:3. Such hearing shall be governed by the provisions of the Administrative Procedure Act (see N.J.S.A. 52:14B-1 et seq. and 52:14F-1 et seq., as implemented by N.J.A.C. 1:1 et seq.).


(c) An approved clinic or agency may amend the services provided or the location of its facilities by obtaining prior written approval from the Office of Special Education Programs.


1. To amend the services provided, the agency or clinic shall submit the following:


i. A revised description of the scope and nature of services to be offered;

ii. A list of professional staff who will provide these services. The list shall verify each individual's certification and license, if one is required and the function he or she will fulfill; and


iii. Assurance that the criminal history record check has been conducted according to N.J.S.A. 18A:6-7.1.


2. To amend the location of the facilities, the agency or clinic shall submit an assurance that the facility or facilities in which the services are to be provided meet applicable building and other regulatory standards as required in subsection (a)5 above.


(d) When a professional staff member leaves or a new professional staff member is hired, the approved clinic or agency shall provide the Office of Special Education Programs written notification within seven calendar days of the change.


(e) Failure to comply with [the] any requirement[s] of this section may result in the loss of approval.

SUBCHAPTER 6. REQUIREMENTS FOR SERVICES IN NONPUBLIC SCHOOLS

6A:14-6.1 Equitable participation under IDEA Part B

(a) The board of education of the district [of residence] where a nonpublic school is located, as required by Federal law and regulation under Part B of the IDEA, shall provide a genuine opportunity for the equitable participation of students with disabilities who are enrolled in nonpublic schools [or early childhood programs] by their parents.


1. The district [of residence] where the nonpublic school is located shall make the final decisions with respect to the services to be provided to eligible students with disabilities enrolled in nonpublic schools [or early childhood programs].


(b) The district [of residence] where the nonpublic school is located shall spend an amount of money equal to a proportionate amount of Federal funds available under Part B of the IDEA for the provision of services to students with disabilities who are attending nonpublic schools.

(c)  The district where the nonpublic school is located, after timely and meaningful consultation with representatives of nonpublic schools, shall undertake a child find process in accordance with IDEA and its implementing regulations to determine the number of parentally placed children with disabilities attending nonpublic schools located within the district.

1.  As part of the child find process, the district board of education shall consult with private school representatives and representatives of parents of parentally placed nonpublic school children with disabilities in the design and development of special education and related services for such children.

i.  After consulting with representatives of participating private schools, the district board of education shall obtain a signed, written affirmation that the consultation as required by IDEA and its implementing regulations occurred.  

ii.  If a district is unable to obtain such signed, written affirmation, it shall forward documentation of the consultation process to the office of special education programs.  

iii.  Nonpublic school officials may file a complaint with the Department of Education if they believe the consultation process was not meaningful and timely.

(1)  The complaint shall set forth the basis for the alleged noncompliance.

(2)  The district board of education shall provide documentation of its consultation process to the Department within 30 days of notification of the filing of a complaint with respect to the consultation process.

(3) The Department shall then render a determination of whether the consultation was meaningful and, if appropriate, order any necessary corrective action.

(4)  Appeals of a determination of the Department of Education with respect to the consultation process under this subsection shall be made to the Secretary of the United States Department of Education pursuant to procedures set forth in IDEA and its implementing regulations.


(d)  Services pursuant to this subsection may be provided by district board of education personnel, or through contracts with individuals or approved clinics or agencies.  In addition, services provided pursuant to this subsection shall be secular, neutral and non-ideological.

([c]e) Those procedural safeguards available to nonpublic school students with disabilities and their parents as specified by Federal law and rules under Part B of the IDEA shall apply.


1. The right to request mediation or a due process hearing applies only to the location, identification, evaluation, determination of eligibility, and reevaluation of students with disabilities enrolled in nonpublic schools or early childhood programs by their parents.


2. Disputes regarding the provision of services to a particular nonpublic school student with a disability shall be addressed through the complaint procedures according to N.J.A.C. 6A:14-9.2.


([d]f) If a nonpublic school student with a disability will receive special education or related services from the district [of residence] where the facility is located, the district shall:


1. Initiate and conduct meetings according to N.J.A.C. 6A:14-2.3([i]j) to develop, review and revise a service plan for the student.


i. For the services provided by the public education agency, the service plan for a student with a disability enrolled in a nonpublic school or early childhood program shall include the components described in N.J.A.C. 6A:14-3.7([d]e)1 through [4]6, ([d]e)[6]8 and ([d]e)[12]14 through [14]16. The transition requirements described in N.J.A.C. 6A:14-3.7([d]e)[7 through 11] shall be included only when the responsible district [of residence] is providing transition services to the student; and


2. Ensure that a representative of the nonpublic school or early childhood program attends each meeting. If the representative of the nonpublic school cannot attend, the district shall use other methods to ensure participation by the private school, including individual or conference telephone calls.

6A:14-6.2 Provision of programs and services provided under N.J.S.A. 18A:46A-1 et seq. and 18A:46-19.1 et seq.



(a) The board of education of the district in which the nonpublic school is located shall provide to nonpublic school students the programs and services required by this subchapter by itself, or through joint agreements with other boards of education or through contracts with educational services commissions or with clinics and agencies approved under N.J.A.C. 6A:14-5.


(b) Specifications for contracts to provide programs and services covered by this subchapter shall be approved by the county superintendent of schools.


(c) Identification, evaluation, determination of eligibility, development of service plans and the provision of speech and language services, home instruction and supplementary instruction shall be provided according to this chapter.


(d) English as a second language shall be provided according to N.J.S.A. 18A:46A-2c.


(e) Compensatory education shall be provided according to N.J.S.A. 18A:46A-2e.


(f) All special education programs and services required by this subchapter shall be provided with parental consent in accordance with N.J.A.C. 6A:14- 2.3.


(g) Those procedural safeguards available to nonpublic school students with disabilities and their parents as specified by Federal law and rules under Part B of the IDEA shall apply.


1. The right to request mediation or a due process hearing applies only to the location, identification, evaluation, determination of eligibility, and reevaluation of students with disabilities enrolled in nonpublic schools.


i. For the services provided, the service plan for a student with a disability enrolled in a nonpublic school shall include the components described in N.J.A.C. 6A:14-3.7([d]e)1 through [4]6, ([d]e)[6]8 and ([d]e)[12]14 through [14]16.


2. Disputes regarding the provision of services to a particular nonpublic school student with a disability shall be addressed through the complaint procedures according to N.J.A.C. 6A:14-9.2.


(h) Personnel providing a program or service under this subchapter shall be highly qualified and shall meet appropriate certification and if required, licensing requirements. Personnel shall not be employed by the nonpublic school in which the student is enrolled with the exception of personnel providing the types of instruction specified in N.J.A.C. 6A:14-5.1(c)2ii and iii.


(i) Programs and services for nonpublic school students shall be provided in facilities approved by the Department of Education through its county superintendent of schools according to N.J.S.A. 18A:46-5 and 18A:46-19.5.


(j) Public and nonpublic school students may be grouped for speech correction and the other instructional programs provided under this subchapter, when appropriate.


(k) When the provision of programs and/or services under this subchapter requires transportation or the maintenance of vehicular classrooms, the board of education of the district in which the nonpublic school is located shall provide the transportation and maintenance and the cost shall be paid from State aid received under this subchapter.


(l) The board of education of the district in which the nonpublic school is located shall maintain all records of nonpublic school students receiving programs and/or services under this subchapter according to N.J.A.C. [6:3-6]6A:32.


6A:14-6.3 Fiscal management provided under N.J.S.A. 18A:46A-1 et seq. and 18A:46-19.1 et seq.



(a) Each board of education of the district in which the nonpublic school is located shall provide programs and services under this subchapter at a cost not to exceed the amount of State aid funds.


(b) Each board of education of the district in which the nonpublic school is located shall maintain an accounting system for nonpublic programs and services according to N.J.A.C. 6A:23[-2].


(c) At the close of each school year, the board of education shall report to the Department of Education the total district cost for programs and services provided under this subchapter.


(d) Each board of education of the district in which the nonpublic school is located shall receive State aid for programs and services required by this subchapter for the succeeding school year as available from appropriated funds for nonpublic school programs and services.



6A:14-6.4 End of the year report provided under N.J.S.A. 18A:46A-1 et seq. and 18A:46-19.1 et seq.



(a) Annually, the board of education shall submit to the Department of Education a report describing the programs and services provided under this subchapter.


(b) The end of the year report shall include the numbers of nonpublic school students provided each program or service and such other information as may be required by the Department of Education.


6A:14-6.5 Placement in accredited nonpublic schools which are not specifically approved for the education of [disabled] students with disabilities



(a) According to N.J.S.A. 18A:46-14, school age students with disabilities may be placed in accredited nonpublic schools which are not specifically approved for the education of [disabled] students with disabilities with the consent of the Commissioner of Education, by an order of a court of competent jurisdiction, or by order of an administrative law judge as a result of a due process hearing. Preschool age students with disabilities may be placed by the district board of education in early childhood programs operated by agencies other than a district board of education according N.J.A.C. 6A:14-4.3([c]d) or by an administrative law judge as a result of a due process hearing.


(b) The Commissioner's consent shall be based upon certification by the district board of education that the following requirements have been met:


1. The nonpublic school is accredited. Accreditation means the on-going, on-site evaluation of a nonpublic school by a governmental or independent educational accreditation agency which is based upon written evaluation criteria that address educational programs and services, school facilities and school staff;


2. A suitable special education program pursuant to N.J.S.A. 18A:46-14a through h cannot be provided to this student;

3. The most appropriate placement for this student is this nonpublic school;


4. The program to be provided shall meet the requirements of the student's individualized education program;


5. The student shall receive a program that meets all the requirements of a thorough and efficient education as defined in N.J.S.A. 18A:7A-5c through g. These requirements shall be met except as the content of the program is modified by the IEP based on the educational needs of the student. Statewide assessment and graduation requirements shall apply. Participation in Statewide assessment and/or exemptions from graduation requirements shall be recorded in the student's IEP according to N.J.A.C. 6A:14-3.7([d]e)[5]7 and [7]9.


i. All personnel providing either special education programs according to N.J.A.C. 6A:14-4[.4 through 4.7], or related services according to N.J.A.C. 6A:14-3.[8]9 shall hold the appropriate educational certificate and license, if one is required, for the position in which they function;


ii. All personnel providing regular education programs shall either hold the appropriate certificate for the position in which they function or shall meet the personnel qualification standards of a recognized accrediting authority;


iii. All substitute teachers and aides providing special education and related services shall be employed according to [N.J.A.C. 6:11-4.5, County substitute certificate, and 4.6, Paraprofessional approval] applicable rules at N.J.A.C. 6A:11 and this chapter;


6. The student shall receive a comparable program to that required to be provided by the local district board of education according to N.J.S.A. 18A:35-1, 2, 3, 5, 7 and 8, 18A:40A-1, 18A:6-2 and 3, 18A:58-16, N.J.A.C. 6A:8-3.1, and N.J.A.C. 6A:14-1 through 4. These requirements shall be met except as the content of the program is modified by the IEP based on the educational needs of the student. Exemptions shall be recorded in the student's IEP according to N.J.A.C. 6A:14-3.7([d]e) [5]7 and [7]9;


7. The nonpublic school provides services which are nonsectarian;

8. The nonpublic school complies with all relevant State and Federal antidiscrimination statutes;


9. Written notice has been provided to the student's parent regarding this placement which has included a statement that:


i. The nonpublic school is not an approved private school for [the disabled] students with disabilities and that the local school district assumes the ongoing monitoring responsibilities for the student's program;


ii. No suitable special education program could be provided to this student pursuant to N.J.S.A. 18A:46-14; and


iii. This is the most appropriate placement available to this student;


10. The placement is not contested by the parents; and


11. The nonpublic school has been provided copies of N.J.A.C. 6A:14, 1:6A and [6:3-6]6A:32.


(c) In a due process hearing, the authority of the Commissioner to consent to a placement in an accredited nonpublic school shall be delegated to the administrative law judge assigned to the case when:


1. The administrative law judge makes a factual determination that the certifications in (b) above are met; or


2. The district board of education and the parent agree to a settlement of the matter which would include placement under N.J.S.A. 18A:46-14 and the administrative law judge approves the settlement. Approval may be granted if the district board of education makes the certifications in (b) above. A copy of the signed consent application shall be attached to the settlement agreement and forwarded by the district board of education to the Department of Education through the county office.


(d) The district board of education shall be responsible to monitor the student's placement at least annually to ensure the program's compliance with the certifications.

SUBCHAPTER 7. RECEIVING SCHOOLS

6A:14-7.1 General requirements



(a) Receiving schools include educational services commissions, jointure commissions, regional day schools, county special services school districts, the Marie H. Katzenbach School for the Deaf, approved private schools for [the disabled] students with disabilities (that may or may not provide residential services), shared-time vocational schools and public college operated programs for [the disabled] students with disabilities. Receiving schools shall obtain prior written approval from the Department of Education to provide programs for students with disabilities through contracts with district boards of education.


1. Approval to establish or change a program shall be based upon the criteria established by the Department of Education in this subchapter.


2. Monitoring and approval shall be conducted on an ongoing basis by the Department of Education.


(b) For a student in a program operated by or under contract with the Department of Education, the district board of education retains responsibility for the provision of programs and services under this chapter.


(c) Programs for students with disabilities provided under this subchapter shall be operated according to this chapter.


1. Exceptions regarding [student placement] age range and class size shall be requested by the district of residence board of education and [made] determined [according] pursuant to N.J.A.C. 6A:14-4.[10]9. District boards of education and [P]providers of programs under this subchapter shall maintain documentation of this approval.


(d) Annually, providers of programs under this subchapter shall prepare and submit a report to the Department of Education through the county office. The report shall be submitted on a format provided by the Department of Education and shall include the kind and numbers of staff providing special education and related services.

(e)  Annually, providers of programs pursuant to this subchapter shall prepare and submit a report, in a format provided by the Department of Education, to the Department of Education through the county office.  The report shall include, but not be limited to, the number of enrolled students by age, race, ethnicity, and additionally, the number of students whose placements were terminated during the previous school year, and, when known, the subsequent placement for each student whose placement was terminated.


([e]f) Out-of-State private schools for [the disabled] students with disabilities shall be approved to provide special education programs by the department of education of the state in which they are located prior to applying for eligibility to receive New Jersey students.


([f]g) The residential component of an approved private school for [the disabled] students with disabilities shall be approved by either the New Jersey Department of Human Services or by the appropriate government agency in the State in which the school is located.


([g]h) An employee of a district board of education who is directly or indirectly responsible for the placement of students with disabilities shall have no interest in or shall not be employed by any approved private school for [the disabled] students with disabilities which serves students with disabilities placed by that district board of education.

6A:14-7.2 Approval procedures to establish a new receiving school



(a) Prior to the establishment of a receiving school for students with disabilities, an application shall be submitted to the Department of Education according to the following:


1. [The applicant shall submit a needs assessment. The Department of Education shall determine if the program to be provided by the receiving school is needed and shall notify the applicant of the decision no later than 90 calendar days after receipt of the needs assessment.]  The applicant shall submit a description of the program and services to be offered which shall include, but not be limited to:

i.  The educational philosophy of the program;

ii.  Characteristics of the program, which shall include the number of students to be served, numbers and types of classes, number of school days, and daily hours in session;

iii.  The curriculum and materials including a description of how the core curriculum content standards will be implemented;

iv.  A mechanism for evaluating student progress and program efficacy; and

v.  The organizational structure, including projected number of personnel by title, job function and personnel requirements, including certification;


2. [An appeal of the decision to deny approval may be made to the Commissioner of Education according to N.J.A.C. 6A:3.


3. The application for approval to establish a receiving school for students with disabilities shall include, but not be limited to:


i.] A survey of need indicating the number, age range, [and] types of students with disabilities to be served by the proposed programs/services and the reasons these students cannot be served in the resident district, supported by documentation from local public school districts. Documentation of local school districts surveyed shall be included[;].  The Department of Education shall determine if the program to be provided by the receiving school is needed and shall notify the applicant of the decision no later than 90 calendar days after receipt of the needs assessment.


[ii. A rationale for each new program;


iii. The projected program for each group of students with disabilities with the same disabling condition including:

(1) The objectives of the program;


(2) The organizational structure, including projected number of personnel by title, job function, and certification;


(3) The administrative policies and procedures;


(4) The nature and scope of the program and services to be offered and a description of the students with disabilities to be served which shall include the number of students to be served, numbers and types of classes, number of school days, and daily hours in session; and


(5) A description of how the core curriculum content standards will be implemented;


iv. A copy of the approval of the facility by the issuing agency including certification of health and fire approval; and


v. An assurance that necessary emergency procedures will be followed; and


4. Additionally, each approved private school for the disabled shall submit:]


i. Any appeal of a decision to deny approval may be made to the Commissioner of Education in accordance with N.J.A.C. 6A:3; 

3.  Additionally, each approved private school for students with disabilities shall submit: 

i. An affidavit that its programs and services for students with disabilities are nonsectarian and in compliance with N.J.S.A. 18A:46-1 et seq., N.J.A.C. 6A:14, The Individuals with Disabilities Education Act (20 U.S.C. §§ 1400 et seq.) and the Rehabilitation Act of 1973 (U.S.P.L. 93-112 Section 504, 29 U.S.C. §794a); [and]

ii.  The administrative policies and procedures of the school;

iii.  An assurance that necessary emergency procedures will be followed;

iv.  A copy of the approval of the facility by the issuing agency, including a certificate of occupancy and certification of health and fire approval;


[ii]v. A copy of the certificate of incorporation[.];

vi.  Staffing information which shall include a list of professional staff who will provide services.  The list shall verify each individual’s certification and license, if one is required, the function he or she will perform, and that a criminal history review pursuant to N.J.S.A. 18A:7.1 has been completed for the individual; and

vii.  A projected budget in accordance with N.J.A.C. 6A:23-4.


[(b) The approved private school for the disabled shall submit staffing information which shall include a list of professional staff who will provide services. The list shall verify each individual's certification and license, if one is required and the function he or she will perform.]


6A:14-7.3 Amendment procedures for receiving schools

(a) An approved receiving school for students with disabilities may amend its policies, procedures, the services provided or the location of its facilities by obtaining prior written approval from the Department of Education through its county offices of education.


1. To amend the policies, procedures, nature and scope of the services provided, or increase or decrease the services provided, the approved receiving school shall submit the following:


i. A copy of the revised policy and/or procedure;


ii. A revised description of the scope and nature of the services to be offered according to N.J.A.C. 6A:14-7.2(a)3iii(4); and


iii. A list of professional staff who will provide these services. The list shall verify each individual's certification and license, if one is required, that a criminal history review pursuant to N.J.S.A. 18A:7.1 has been completed for the individual and the function he or she shall perform.


2. To amend the location of its facilities, an approved private school for [the disabled] students with disabilities shall submit a copy of the valid health, fire, [boiler] HVAC inspections, occupancy and, if applicable sewerage plant.


(b) When a professional staff member leaves or a new professional staff member is hired by an approved private school for [the disabled] students with disabilities, the approved private school shall provide written notification to the Department of Education through the county office within seven calendar days of the change.


6A:14-7.4 Annual procedures for private schools for [the disabled] students with disabilities

(a) Annually, each approved private school for [the disabled] students with disabilities shall submit fiscal information according to N.J.A.C. 6A:23 to the Office of Finance.


(b) Annually, each approved private school for [the disabled] students with disabilities shall obtain valid certificates of fire inspection and if applicable, health, [boiler] HVAC inspections, [occupancy] and, if applicable, sewerage plant. Such certificates shall be maintained and shall be available upon request for review by the Department of Education through the county office of education.

6A:14-7.5 Responsibilities of district boards of education


(a) The educational program of a student with a disability provided through contractual agreements as described in N.J.A.C. 6A:14-7.1(a) shall be considered the educational program of the district board of education. The district board of education shall be responsible for the development and annual review of the IEP and the reevaluation of the student. At least annually, the district board of education shall monitor the implementation of the IEP.


1. For students with disabilities placed in programs described in N.J.A.C. 6A:14-7.1(a), representative(s) of the program and the district board of education shall participate in meeting(s) according to N.J.A.C. 6A:14-2.3([i]j)2.


(b) When a student with a disability is placed in a receiving school as described in N.J.A.C. 6A:14-7.1(a), the district board of education shall provide written notification to the Department of Education through the county office within 10 calendar days of the placement. Such notification shall include a copy of the student's IEP.


1. A district board of education shall place a student with a disability in a receiving school only when it can assure that the student’s IEP can be implemented in that setting.

i.  The IEP of a student placed in a receiving school shall only be amended by the IEP team of the district board of education.


2. Prior to placement in the receiving school, a representative of the district board of education and, if possible, the parent shall visit the school.


3. When a district board of education places a student with a disability in an approved residential private school in order to provide the student a free, appropriate public education, such placement shall be at no cost to the parent. The district board of education shall be responsible for special education costs, room and board.


4. Placement of a student with a disability in an approved residential private school by a public agency, other than the district board of education, shall be subject to the rules governing such agencies and to this chapter. The district board of education shall pay the nonresidential special education and related services costs. When the student has been placed by a public agency empowered to make such placement, the district board of education shall convene a meeting according to N.J.A.C. 6A:14-2.3([i]j)[2] to revise the IEP as necessary to provide the student special education and related services.


[(c) The receiving school shall provide written notification to the Department of Education through the county office within 10 calendar days of the student's first day of attendance.]


([d]c) If the approval of a private school for [the disabled] students with disabilities is removed, a district board of education having a student with a disability placed therein shall immediately begin seeking an alternative, appropriate placement for that student.


6A:14-7.6 Provision of programs



(a) An educational program provided under this subchapter shall conform to the requirements of N.J.A.C. 6A:14-2.8, the applicable provisions of subchapter 4 [4.1 and 4.3 through 4.11], and to the student's IEP.


(b) When the parent or district board of education requests mediation or due process, the student with a disability shall remain in the current placement, according to N.J.A.C. 6A:14-2.6(d)[9]10 or 2.7([j]u) as applicable.


(c)  All personnel serving students with disabilities shall be highly qualified and appropriately certified and licensed, where a license is required, in accordance with state and federal law.

(d)  Each school shall have on staff a full-time non-teaching principal who shall be responsible for administration and supervision of the school.

i.  In lieu of assigning a full-time non-teaching principal to a school, a plan to ensure adequate supervision of students and staff may be submitted to the county superintendent of schools for approval;

ii.  If the county superintendent of schools approves the plan, the school shall operate in accordance with the plan in lieu of having a full-time non-teaching principal on staff.
([c]e) Students with disabilities who are placed in receiving schools may be suspended for up to 10 consecutive or cumulative school days in a school year by the receiving school. Such suspensions are subject to the same procedures as nondisabled students as set forth at N.J.A.C. 6A:14-2.8. However, at the time of suspension, the principal of the receiving school shall forward written notification and a description of the reasons for such action to the district board of education’s case manager.


([d]f) A receiving school shall not unilaterally implement disciplinary action involving removal to an interim alternative educational setting, suspension of more than 10 consecutive or cumulative school days in a school year or [expulsion of a student with a disability] termination of placement. Such disciplinary action shall be implemented in conjunction with the sending district board of education according to N.J.A.C. 6A:14-2.8.


([e]g) Educational programs shall be open to observation at [any] all times to the representatives of the sending district board of education and of the Department of Education.

([f]h) With prior written approval of the Department of Education, a school described in N.J.A.C. 6A:14-7.1(a) may operate an extended academic year program.

(i)  A school day shall consist of not less than four hours of actual school work, which does not include nonacademic time such as lunch and recess periods, except that a special class program for preschoolers with disabilities operated in accordance with N.J.A.C. 6A:14-4.1 may be considered a full day program.


(g) A provider of programs under this subchapter shall notify the Department of Education a minimum of 90 calendar days prior to ceasing operation.



6A:14-7.7 Termination or withdrawal from a receiving school


(a) When a receiving school is considering the termination of a student's placement prior to the end of the student's academic year, the receiving school shall immediately contact the district board of education. The district board of education shall convene an IEP meeting according to N.J.A.C. 6A:14-2.3([i]j)[2]. Such meeting shall occur [without delay] within 10 school days of the date of the notification and shall include the participation of appropriate personnel from the receiving school, including a minimum of one person who participated in making the recommendation to terminate the placement.


1. At the IEP meeting, the IEP team shall review the current IEP and determine the student's new placement. Written notice of any changes to the IEP and the new placement shall be provided [without delay] within ten days of the date of the IEP meeting. The student may be terminated from the current placement after the district board of education has provided written notice to the parents according to N.J.A.C. 6A:14-2.3. Such termination shall be in accordance with the provisions of the contract between the receiving school and the district board of education.


(b) When the district board of education is considering the withdrawal of a student with a disability from a receiving school prior to the end of the student's academic year, the district board of education shall convene an IEP meeting according to N.J.A.C. 6A:14-2.3([i]j)[2]. Such meeting shall include appropriate personnel from the receiving school. At the IEP meeting, the IEP team shall review the current IEP and determine the student's new placement. Written notice of any changes to the IEP and the new placement shall be provided [without delay] within ten days of the date of the IEP meeting. The student may be terminated from the current placement after the district board of education has provided written notice to the parents according to N.J.A.C. 6A:14-2.3. Such termination shall be in accordance with the provisions of the contract between the receiving school and the district board of education.


(c) Prior to a parent withdrawing a student with a disability from a receiving school, the parent shall request that the district board of education convene an IEP meeting according to N.J.A.C. 6A:14-2.3([i]j)[2].


(d) A student with a disability placed in a receiving school by the district board of education shall receive a diploma from the district board of education if the requirements of N.J.A.C. 6A:14-4.[12]11 are met.



6A:14-7.8 Fiscal management

(a) A district board of education shall pay tuition for all special education programs and required services provided only after receiving individual student placement approval.


(b) The district board of education shall establish a written contract for each [disabled] student with a disability it places in a program approved under this subchapter. The contract shall include written agreement concerning tuition charges, costs, terms, conditions, services and programs to be provided for the student with a disability. For students placed in an approved private school for [the disabled] students with disabilities, the district board of education shall use the mandated tuition contract according to N.J.A.C. 6A:23.


(c) Daily transportation costs shall be paid by the district board of education.


(d) Transportation for students in residence at the Marie H. Katzenbach School for the Deaf shall be according to N.J.A.C. 6A:27-5.2.


(e) All approved private schools for [the disabled] students with disabilities shall submit a certified audit to the Department of Education by November first, for the prior school year, according to N.J.A.C. 6A:23.


6A:14-7.9 Records

(a) All receiving schools under this subchapter shall conform to the requirements of N.J.A.C. [6:3-6] 6A:32 pertaining to student records. In addition:


1. All student records maintained by a receiving school under this subchapter shall be returned to the responsible district board of education when a student's program is terminated.

2. Requests for access to student records by authorized organizations, agencies or persons as stated in N.J.A.C. [6:3-6] 6A:32 shall be directed to the chief school administrator or his or her designee of the district board of education having responsibility for the student with a disability.

3. The daily attendance record of all students in receiving schools under this subchapter shall be maintained in accordance with N.J.A.C. 6A:23 and made available to the district board of education upon request. Habitual tardiness or prolonged absences of five or more consecutive days shall be reported in writing to the chief school administrator of the district board of education or his or her designee.


(b) Student progress reports shall be submitted at least three times a year or as stipulated in the contract between the district board of education and the receiving school.



6A:14-7.10 Monitoring and corrective action

(a) The Department of Education shall monitor approved private schools for [the disabled] students with disabilities according to N.J.A.C. 6A:14-9.1. On site monitoring shall be conducted [at least every six years] in accordance with the schedule established by the Department.


(b) When an approved private school is determined to be in noncompliance, Department of Education actions may include, but are not limited, to the following:


1. The Department of Education may issue a conditional approval status when noncompliance is demonstrated with State or Federal statute or rules and/or implementation of the corrective action plan.


i. An approved private school which is issued a conditional approval status may not accept new students;


2. The Department of Education may revoke approval effective at the end of a school year, when chronic or systemic noncompliance is demonstrated; and


3. The Department of Education may immediately remove program approval when it is documented that the health, safety or welfare of the students is in danger.


(c) An appeal of the actions of the Department of Education may be made to the Commissioner of Education according to N.J.A.C. 6A:3.

SUBCHAPTER 8. PROGRAMS OPERATED BY THE DEPARTMENTS OF CORRECTIONS AND HUMAN SERVICES, AND THE JUVENILE JUSTICE COMMISSION

6A:14-8.1 General requirements

(a) Special education programs provided in State facilities shall be operated in accordance with N.J.A.C. 6A:17-3 and the requirements of this chapter.


(b) Each State agency operating approved programs shall develop a special education plan according to N.J.A.C. 6A:14-1.2 which additionally shall include:


1. A list of all State and Federal funding sources; and


2. A separate educational budget statement for each State facility.


(c) All students with disabilities shall receive an educational program and related services based on an IEP. A student who has an individualized habilitation plan or an individual treatment plan, as defined by the Department of Human Services, shall have the IEP incorporated into the plan.


(d) The length of the school day for all special education programs under this subchapter with the exception of home instruction shall be at least as long as that established for nondisabled students. Educational programs shall operate at least 220 days each year.


(e) Each district board of education shall provide mandated student records according to N.J.A.C. [6:3-6]6A:32 to programs operated by a New Jersey State agency when a student is placed in a State facility. The parent shall receive notification of the release of these records to the facility. Permitted records according to N.J.A.C. [6:3-6]6A:32 shall be released only with consent.


(f) For a student in residence in a State facility, the responsible district board of education shall maintain the educational records sent by the State facility according to N.J.A.C. [6:3-6]6A:32.


(g) For a student in residence in a State facility, the responsible district board of education shall facilitate the entry of the student into the local district program, as appropriate.


(h) When a student is placed in a State facility by a public agency other than the district board of education, the State shall provide a program according to the following:


1. If the student is [disabled] a student with a disability, an immediate review of the classification and IEP shall be conducted and the student shall be placed in a program consistent with the goals and objectives of the current individualized education program.


2. If the student is not currently classified as [disabled] a student with a disability, or if the State facility does not have current school records, within 30 calendar days the State facility shall review the student's educational status and determine if referral to the child study team is required.



6A:14-8.2 Procedural safeguards

(a) Mediation shall be available for a student in a State facility according to N.J.A.C. 6A:14-2.6.


(b) A request for a due process hearing for a student in a State facility shall be made to the Department of Education according to N.J.A.C. 6A:14-2.7.


(c) Discipline of [disabled] students with a disability shall be according to N.J.A.C. 6A:14-2.8.


(d) Surrogate parents shall be appointed according to N.J.A.C. 6A:14-2.2.


6A:14-8.3 Provision of programs


(a) A residential State facility may recommend placement of a student with a disability in a local school district. Documentation of attempts to place the student in the least restrictive environment according to [N.J.A.C. 6A:14-4.2] subchapter 4 shall be stated in the student's IEP. Tuition shall be paid by the State facility to the local board of education where the student is placed.


(b) All personnel providing special education programs [according to N.J.A.C. 6A:14-4.1 or 4.3 through 4.6], related services [according to N.J.A.C. 6A:14-3.8], or multi-disciplinary team services [according to N.J.A.C. 6A:14-3.1] shall hold the appropriate educational certificate and, if required, a license for the position in which they function.


(c) Day school programs operated by the Department of Human Services shall be provided in the following manner:


1. The Department of Human Services shall provide educational programs and related services for students with disabilities in State-operated or contracted facilities;


2. The district board of education shall be responsible for providing the services according to N.J.A.C. 6A:14-3.3 through 3.8. The day school program is responsible for implementing the IEP developed by the district board of education; and


3. The district board of education shall be responsible to monitor the student's placement at least annually to ensure the implementation of the IEP.


(d) An educational program for students with disabilities in a State residential facility shall be commensurate with those in a day school program.


(e) For students placed in State facilities, representative(s) of the program and the district board of education shall participate in any meeting(s) according to N.J.A.C. 6A:14-2.3([i]j).


(f) When a student in a State facility is in need of home instruction according to [N.J.A.C. 6A:14-4.9]N.J.A.C. 6A:16, the State facility shall implement the home instruction program.


SUBCHAPTER 9.  MONITORING, CORRECTIVE ACTION AND COMPLAINT INVESTIGATION

6A:14-9.1 Monitoring and corrective action

(a) The Department of Education shall monitor all programs and services required by this chapter for compliance with New Jersey statutes, the New Jersey Administrative Code, the approved special education plan and Federal requirements under the Individuals with Disabilities Education Act (IDEA).

1.  The monitoring process shall include, but is not limited to, review of:

i.  Provision of a free, appropriate public education in the least restrictive environment;

ii.  Provision of transition services; and

iii.  Disproportionate representation of racial and ethnic groups in special education and related services, to the extent such representation is the result of inappropriate identification.

(b) The monitoring [process] procedures may include, but [is] are not limited to:


1.  A self-assessment conducted by the program being monitored; 

2.  Review of data, reports and student records;


[2]3. On-site visits;


[3]4. Comparison of a sample of individualized education programs with the programs and services [offered] provided; [and]

5.  Development of an improvement plan by the program being monitored to address areas of noncompliance identified during the self-assessment; and


[4]6. Audit of Federal and State funds.


(c) After the monitoring process is completed, a report shall be written and sent to the public or private agency.


(d) If the public or private agency receives a final [review] report that indicates noncompliance in addition to any areas of need identified through self-assessment, [a corrective action] revisions to the improvement plan shall be developed by the agency and submitted to the Department of Education [through the county office] for approval.


(e) The [corrective action] improvement plan shall include, but not be limited to, the following:


1. Objectives and strategies for correcting each noncompliance item cited, including resources needed; and


2. The dates by which noncompliance will be corrected.


(f) The Department of Education [through its county office] shall review the [corrective action] improvement plan and notify the agency if it is acceptable.


(g) When a [corrective action] improvement plan is not submitted, found unacceptable or not implemented, the Department of Education shall notify the agency of the actions that it intends to take.


(h) An appeal of the denial of approval of an [corrective action] improvement plan, imposition of sanctions or determination of noncompliance may be made to the Commissioner of Education according to N.J.A.C. 6A:3.

(i) The Department of Education shall maintain monitoring records for a period of at least five years.


6A:14-9.2 Complaint investigation

(a) The State Director of the Office of Special Education Programs or designee(s) shall be responsible for reviewing, investigating and taking action on any signed written complaint regarding the provision of special education and related services covered under this chapter.


(b) An organization or individual may request a complaint investigation by simultaneously submitting a written signed request to the State Director of the Office of Special Education Programs and to the educational agency against which the complaint is directed. The complaint shall include:


1. A statement that a public or private education agency has violated the requirements of State and/or Federal statute and/or regulation for the provision of special education and related services;


2. The facts on which the statement is based; and


3. The time period when the alleged violation occurred.


i. The complainant shall allege a violation that occurred not more than one year prior to the date that the complaint is received [unless:


(1) A longer period is reasonable because the violation is continuing; or


(2) The complainant is requesting compensatory services for a violation that occurred not more than three years prior to the date the complaint is received].

(c) The Office of Special Education Programs [in conjunction with the county office of education] shall, if deemed necessary, complete an investigation within 60 calendar days after receipt of the written signed complaint and issue a report setting forth a final decision with respect to the complaint, unless the time period is extended according to (c)6 below.  

1.  If either party does not agree with the decision in the final report, the party may file an appeal pursuant to N.J.A.C. 6A:3. 

2.  If a party believes that a final decision includes an error that is material to the determination in the decision, the party may inform the Office of Special Education Programs and the other party in writing, within 15 days of the date of the report.  The letter shall identify the asserted error and include any documentation to support the claim.  The Office of Special Education Programs will determine the appropriate steps to consider the claim of error after receipt of the letter.


[1]3. The investigation may include, but not be limited to:


i. Review of policies and procedures;


ii. Review of student record(s);


iii. Observation of programs; [and]


iv. Interview(s); 

v.  An on-site investigation if determined necessary; and

vi.  If the parent consents, an opportunity for the education agency to engage the parent in mediation or an alternative means of dispute resolution.


[2]4. The complainant shall be given the opportunity to provide additional information, either orally or in writing about the allegations in the complaint.

5.  The education agency against which the complaint is directed shall be provided an opportunity to respond to the complaint and, at the discretion of the Director of the Office of Special Education Programs or a designee, may be afforded an opportunity to resolve the issues in the complaint prior to issuance of an investigation report.


[3]6. The State Director of the Office of Special Education Programs may extend the timeline for completion of the investigation only if exceptional circumstances exist with respect to a particular complaint or if the parent and education agency agree to mediate the dispute or engage in another means of dispute resolution.


(d) If a written complaint is also the subject of a due process hearing or contains multiple issues of which one or more are part of that hearing, the Office of Special Education Programs shall set aside [any part of] the entire complaint [that is being addressed in the due process hearing] until the conclusion of the hearing. [Any issue in the complaint that is not a part of the due process hearing shall be resolved according to (c) above.]


1. If an issue is raised in a complaint that has been previously decided in a due process hearing involving the same parties, the hearing decision is binding and the Office of Special Education Programs shall inform the complainant to that effect.


(e) A report of findings, conclusions and, when warranted, the required corrective actions shall be sent to all parties within 60 calendar days after receipt of the written signed complaint unless the 60 day time period is extended in accordance with (c)6 above.


(f) If the education agency is found to be in noncompliance, a corrective action plan in accordance with the directive in the report shall be developed and submitted to the Office of Special Education Programs.

(g) The corrective action plan shall include, but not be limited to:


1. Objectives, strategies and activities for correcting each noncompliance item cited, including resources needed to obtain the objectives; and


2. The dates by which the noncompliance will be corrected.


(h) The State Director of the Office of Special Education Programs shall review the corrective action plan and notify the education agency if it is acceptable.


(i) The Office of Special Education Programs shall review and verify the implementation of the corrective action plan.


(j) When a corrective action plan is not submitted, is unacceptable or is not implemented, the Office of Special Education Programs shall notify the agency of the actions it intends to take.


(k) Nothing in this section shall be construed as limiting the right of parents or adult students to seek a due process hearing with regard to issues raised in a request for complaint investigation. If a due process hearing is sought while a complaint investigation is pending, the complaint investigation with respect to all issues in the request for a due process hearing shall be halted pending completion of the due process hearing. Upon completion of the due process hearing, the complaint shall be processed in accordance with (d) above.

SUBCHAPTER 10.  EARLY INTERVENTION PROGRAMS 

6A:14-10.1 Early intervention programs serving children between birth and age three

(a) Early intervention programs shall be administered by the Department of Health and Senior Services as the lead agency in collaboration with the Departments of Human Services and Education in accordance with P.L. 1992, c.155.


6A:14-10.2 General requirements when district boards of education contract with early intervention programs under contract with the Department of Health and Senior Services for students age three


(a) When an IEP is developed by a district board of education for a child age three who has been enrolled in an early intervention program and it is determined that the district shall provide a free, appropriate public education for that student by continuing the program in the early intervention program for the balance of that school year, the following requirements shall apply:


1. The district board of education shall be responsible to ensure that the requirements of N.J.A.C. 6A:14-1.1(d) shall be met;


2. A contractual agreement shall be provided between the district board of education and the early intervention program;


3. Personnel shall be appropriately certified and, if required, licensed; and


4. Applications for exceptions according to N.J.A.C. 6A:14-4.[10]9 shall be made whenever necessary.


(b) When the district board of education determines that the child who has been enrolled in the early intervention program requires an extended year program, the district may contract with the early intervention program for the provision of that program.
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(k) Placement in alternative educational setting


(1) Authority of school personnel

(A) Case-by-case determination
School personnel may consider any unique circumstances on a case-by-case basis when determining whether to order a change in placement for a child with a disability who violates a code of student conduct.
(B) Authority
School personnel under this subsection may remove a child with a disability who violates a code of student conduct from their current placement to an appropriate interim alternative educational setting, another setting, or suspension, for not more than 10 school days (to the extent such alternatives are applied to children without disabilities).
(C) Additional authority
If school personnel seek to order a change in placement that would exceed 10 school days and the behavior that gave rise to the violation of the school code is determined not to be a manifestation of the child's disability pursuant to subparagraph (E), the relevant disciplinary procedures applicable to children without disabilities may be applied to the child in the same manner and for the same duration in which the procedures would be applied to children without disabilities, except as provided in section 1412(a)(1) of this title although it may be provided in an interim alternative educational setting.
(D) Services
A child with a disability who is removed from the child's current placement under subparagraph (G) (irrespective of whether the behavior is determined to be a manifestation of the child's disability) or subparagraph (C) shall--
(i) continue to receive educational services, as provided in section 1412(a)(1) of this title, so as to enable the child to continue to participate in the general education curriculum, although in another setting, and to progress toward meeting the goals set out in the child's IEP; and

(ii) receive, as appropriate, a functional behavioral assessment, behavioral intervention services and modifications, that are designed to address the behavior violation so that it does not recur.

(E) Manifestation determination
(i) In general
Except as provided in subparagraph (B), within 10 school days of any decision to change the placement of a child with a disability because of a violation of a code of student conduct, the local educational agency, the parent, and relevant members of the IEP Team (as determined by the parent and the local educational agency) shall review all relevant information in the student's file, including the child' s IEP, any teacher observations, and any relevant information provided by the parents to determine--
(I) if the conduct in question was caused by, or had a direct and substantial relationship to, the child's disability; or

(II) if the conduct in question was the direct result of the local educational agency's failure to implement the IEP.

(ii) Manifestation
If the local educational agency, the parent, and relevant members of the IEP Team determine that either subclause (I) or (II) of clause (i) is applicable for the child, the conduct shall be determined to be a manifestation of the child's disability.
(F) Determination that behavior was a manifestation
If the local educational agency, the parent, and relevant members of the IEP Team make the determination that the conduct was a manifestation of the child's disability, the IEP Team shall--
(i) conduct a functional behavioral assessment, and implement a behavioral intervention plan for such child, provided that the local educational agency had not conducted such assessment prior to such determination before the behavior that resulted in a change in placement described in subparagraph (C) or (G);

(ii) in the situation where a behavioral intervention plan has been developed, review the behavioral intervention plan if the child already has such a behavioral intervention plan, and modify it, as necessary, to address the behavior; and

(iii) except as provided in subparagraph (G), return the child to the placement from which the child was removed, unless the parent and the local educational agency agree to a change of placement as part of the modification of the behavioral intervention plan.

(G) Special circumstances
School personnel may remove a student to an interim alternative educational setting for not more than 45 school days without regard to whether the behavior is determined to be a manifestation of the child's disability, in cases where a child--
(i) carries or possesses a weapon to or at school, on school premises, or to or at a school function under the jurisdiction of a State or local educational agency;

(ii) knowingly possesses or uses illegal drugs, or sells or solicits the sale of a controlled substance, while at school, on school premises, or at a school function under the jurisdiction of a State or local educational agency; or

(iii) has inflicted serious bodily injury upon another person while at school, on school premises, or at a school function under the jurisdiction of a State or local educational agency.

(H) Notification
Not later than the date on which the decision to take disciplinary action is made, the local educational agency shall notify the parents of that decision, and of all procedural safeguards accorded under this section.
(2) Determination of setting
The interim alternative educational setting in subparagraphs (C) and (G) of paragraph (1) shall be determined by the IEP Team.
(3) Appeal
(A) In general
The parent of a child with a disability who disagrees with any decision regarding placement, or the manifestation determination under this subsection, or a local educational agency that believes that maintaining the current placement of the child is substantially likely to result in injury to the child or to others, may request a hearing.
(B) Authority of hearing officer
(i) In general
A hearing officer shall hear, and make a determination regarding, an appeal requested under subparagraph (A).
(ii) Change of placement order
In making the determination under clause (i), the hearing officer may order a change in placement of a child with a disability. In such situations, the hearing officer may--
(I) return a child with a disability to the placement from which the child was removed; or

(II) order a change in placement of a child with a disability to an appropriate interim alternative educational setting for not more than 45 school days if the hearing officer determines that maintaining the current placement of such child is substantially likely to result in injury to the child or to others.

(4) Placement during appeals
When an appeal under paragraph (3) has been requested by either the parent or the local educational agency—

(A) the child shall remain in the interim alternative educational setting pending the decision of the hearing officer or until the expiration of the time period provided for in paragraph (1)(C), whichever occurs first, unless the parent and the State or local educational agency agree otherwise; and

(B) the State or local educational agency shall arrange for an expedited hearing, which shall occur within 20 school days of the date the hearing is requested and shall result in a determination within 10 school days after the hearing.

(5) Protections for children not yet eligible for special education and related services
(A) In general
A child who has not been determined to be eligible for special education and related services under this subchapter and who has engaged in behavior that violates a code of student conduct, may assert any of the protections provided for in this subchapter if the local educational agency had knowledge (as determined in accordance with this paragraph) that the child was a child with a disability before the behavior that precipitated the disciplinary action occurred.
(B) Basis of knowledge
A local educational agency shall be deemed to have knowledge that a child is a child with a disability if, before the behavior that precipitated the disciplinary action occurred--
(i) the parent of the child has expressed concern in writing to supervisory or administrative personnel of the appropriate educational agency, or a teacher of the child, that the child is in need of special education and related services;

(ii) the parent of the child has requested an evaluation of the child pursuant to section 1414(a)(1)(B) of this title; or

(iii) the teacher of the child, or other personnel of the local educational agency, has expressed specific concerns about a pattern of behavior demonstrated by the child, directly to the director of special education of such agency or to other supervisory personnel of the agency.

(C) Exception
A local educational agency shall not be deemed to have knowledge that the child is a child with a disability if the parent of the child has not allowed an evaluation of the child pursuant to section 1414 of this title or has refused services under this subchapter or the child has been evaluated and it was determined that the child was not a child with a disability under this subchapter.
(D) Conditions that apply if no basis of knowledge
(i) In general
If a local educational agency does not have knowledge that a child is a child with a disability (in accordance with subparagraph (B) or (C)) prior to taking disciplinary measures against the child, the child may be subjected to disciplinary measures applied to children without disabilities who engaged in comparable behaviors consistent with clause (ii).
(ii) Limitations
If a request is made for an evaluation of a child during the time period in which the child is subjected to disciplinary measures under this subsection, the evaluation shall be conducted in an expedited manner. If the child is determined to be a child with a disability, taking into consideration information from the evaluation conducted by the agency and information provided by the parents, the agency shall provide special education and related services in accordance with this subchapter, except that, pending the results of the evaluation, the child shall remain in the educational placement determined by school authorities.
(6) Referral to and action by law enforcement and judicial authorities
(A) Rule of construction
Nothing in this subchapter shall be construed to prohibit an agency from reporting a crime committed by a child with a disability to appropriate authorities or to prevent State law enforcement and judicial authorities from exercising their responsibilities with regard to the application of Federal and State law to crimes committed by a child with a disability.
(B) Transmittal of records
An agency reporting a crime committed by a child with a disability shall ensure that copies of the special education and disciplinary records of the child are transmitted for consideration by the appropriate authorities to whom the agency reports the crime.
(7) Definitions
In this subsection:
(A) Controlled substance
The term "controlled substance" means a drug or other substance identified under schedule I, II, III, IV, or V in section 812(c) of Title 21.
(B) Illegal drug
The term "illegal drug" means a controlled substance but does not include a controlled substance that is legally possessed or used under the supervision of a licensed health-care professional or that is legally possessed or used under any other authority under that Act or under any other provision of Federal law.
(C) Weapon
The term "weapon" has the meaning given the term "dangerous weapon" under section 930(g)(2) of Title 18.
(D) Serious bodily injury
The term "serious bodily injury" has the meaning given the term "serious bodily injury" under paragraph (3) of subsection (h) of section 1365 of Title 18.

20 U.S.C.A. §1412

(a) In general

A State is eligible for assistance under this subchapter for a fiscal year if the State submits a plan that provides assurances to the Secretary that the State has in effect policies and procedures to ensure that the State meets each of the following conditions:

(1) Free appropriate public education

(A) In general
A free appropriate public education is available to all children with disabilities residing in the State between the ages of 3 and 21, inclusive, including children with disabilities who have been suspended or expelled from school.
(B) Limitation
The obligation to make a free appropriate public education available to all children with disabilities does not apply with respect to children--
(i) aged 3 through 5 and 18 through 21 in a State to the extent that its application to those children would be inconsistent with State law or practice, or the order of any court, respecting the provision of public education to children in those age ranges; and

(ii) aged 18 through 21 to the extent that State law does not require that special education and related services under this subchapter be provided to children with disabilities who, in the educational placement prior to their incarceration in an adult correctional facility--

(I) were not actually identified as being a child with a disability under section 1401 of this title; or

(II) did not have an individualized education program under this subchapter.

20 U.S.C.A. § 1414

(a) Evaluations, parental consent, and reevaluations

(1) Initial evaluations
(A) In general
A State educational agency, other State agency, or local educational agency shall conduct a full and individual initial evaluation in accordance with this paragraph and subsection (b) of this section, before the initial provision of special education and related services to a child with a disability under this part.
(B) Request for initial evaluation
Consistent with subparagraph (D), either a parent of a child, or a State educational agency, other State agency, or local educational agency may initiate a request for an initial evaluation to determine if the child is a child with a disability.
(C) Procedures
(i) In general
Such initial evaluation shall consist of procedures--
(I) to determine whether a child is a child with a disability (as defined in section 1401 of this title) within 60 days of receiving parental consent for the evaluation, or, if the State establishes a timeframe within which the evaluation must be conducted, within such timeframe; and

(II) to determine the educational needs of such child.

(ii) Exception
The relevant timeframe in clause (i)(I) shall not apply to a local educational agency if--
(I) a child enrolls in a school served by the local educational agency after the relevant timeframe in clause (i)(I) has begun and prior to a determination by the child's previous local educational agency as to whether the child is a child with a disability (as defined in section 1401 of this title), but only if the subsequent local educational agency is making sufficient progress to ensure a prompt completion of the evaluation, and the parent and subsequent local educational agency agree to a specific time when the evaluation will be completed; or

(II) the parent of a child repeatedly fails or refuses to produce the child for the evaluation.

(D) Parental consent
(i) In general
(I) Consent for initial evaluation
The agency proposing to conduct an initial evaluation to determine if the child qualifies as a child with a disability as defined in section 1401 of this title shall obtain informed consent from the parent of such child before conducting the evaluation. Parental consent for evaluation shall not be construed as consent for placement for receipt of special education and related services.
(II) Consent for services
An agency that is responsible for making a free appropriate public education available to a child with a disability under this subchapter shall seek to obtain informed consent from the parent of such child before providing special education and related services to the child.
(ii) Absence of consent
(I) For initial evaluation
If the parent of such child does not provide consent for an initial evaluation under clause (i)(I), or the parent fails to respond to a request to provide the consent, the local educational agency may pursue the initial evaluation of the child by utilizing the procedures described in section 1415 of this title, except to the extent inconsistent with State law relating to such parental consent.
(II) For services
If the parent of such child refuses to consent to services under clause (i)(II), the local educational agency shall not provide special education and related services to the child by utilizing the procedures described in section 1415 of this title.
(III) Effect on agency obligations
If the parent of such child refuses to consent to the receipt of special education and related services, or the parent fails to respond to a request to provide such consent--
(aa) the local educational agency shall not be considered to be in violation of the requirement to make available a free appropriate public education to the child for the failure to provide such child with the special education and related services for which the local educational agency requests such consent; and

(bb) the local educational agency shall not be required to convene an IEP meeting or develop an IEP under this section for the child for the special education and related services for which the local educational agency requests such consent.

(iii) Consent for wards of the State
(I) In general
If the child is a ward of the State and is not residing with the child's parent, the agency shall make reasonable efforts to obtain the informed consent from the parent (as defined in section 1401 of this title) of the child for an initial evaluation to determine whether the child is a child with a disability.
(II) Exception
The agency shall not be required to obtain informed consent from the parent of a child for an initial evaluation to determine whether the child is a child with a disability if--
(aa) despite reasonable efforts to do so, the agency cannot discover the whereabouts of the parent of the child;

(bb) the rights of the parents of the child have been terminated in accordance with State law; or

(cc) the rights of the parent to make educational decisions have been subrogated by a judge in accordance with State law and consent for an initial evaluation has been given by an individual appointed by the judge to represent the child.

(E) Rule of construction
The screening of a student by a teacher or specialist to determine appropriate instructional strategies for curriculum implementation shall not be considered to be an evaluation for eligibility for special education and related services.
(2) Reevaluations
(A) In general
A local educational agency shall ensure that a reevaluation of each child with a disability is conducted in accordance with subsections (b) and (c) of this section--
(i) if the local educational agency determines that the educational or related services needs, including improved academic achievement and functional performance, of the child warrant a reevaluation; or

(ii) if the child's parents or teacher requests a reevaluation.

(B) Limitation
A reevaluation conducted under subparagraph (A) shall occur--
(i) not more frequently than once a year, unless the parent and the local educational agency agree otherwise; and

(ii) at least once every 3 years, unless the parent and the local educational agency agree that a reevaluation is unnecessary.


(b) Evaluation procedures

(1) Notice
The local educational agency shall provide notice to the parents of a child with a disability, in accordance with subsections (b)(3), (b)(4), and (c) of section 1415 of this title, that describes any evaluation procedures such agency proposes to conduct.
(2) Conduct of evaluation
In conducting the evaluation, the local educational agency shall--
(A) use a variety of assessment tools and strategies to gather relevant functional, developmental, and academic information, including information provided by the parent, that may assist in determining--

(i) whether the child is a child with a disability; and

(ii) the content of the child's individualized education program, including information related to enabling the child to be involved in and progress in the general education curriculum, or, for preschool children, to participate in appropriate activities;

(B) not use any single measure or assessment as the sole criterion for determining whether a child is a child with a disability or determining an appropriate educational program for the child; and

(C) use technically sound instruments that may assess the relative contribution of cognitive and behavioral factors, in addition to physical or developmental factors.

(3) Additional requirements
Each local educational agency shall ensure that--
(A) assessments and other evaluation materials used to assess a child under this section--

(i) are selected and administered so as not to be discriminatory on a racial or cultural basis;

(ii) are provided and administered in the language and form most likely to yield accurate information on what the child knows and can do academically, developmentally, and functionally, unless it is not feasible to so provide or administer;

(iii) are used for purposes for which the assessments or measures are valid and reliable;

(iv) are administered by trained and knowledgeable personnel; and

(v) are administered in accordance with any instructions provided by the producer of such assessments;

(B) the child is assessed in all areas of suspected disability;

(C) assessment tools and strategies that provide relevant information that directly assists persons in determining the educational needs of the child are provided; and

(D) assessments of children with disabilities who transfer from 1 school district to another school district in the same academic year are coordinated with such children's prior and subsequent schools, as necessary and as expeditiously as possible, to ensure prompt completion of full evaluations.

(4) Determination of eligibility and educational need
Upon completion of the administration of assessments and other evaluation measures--
(A) the determination of whether the child is a child with a disability as defined in section 1401(3) of this title and the educational needs of the child shall be made by a team of qualified professionals and the parent of the child in accordance with paragraph (5); and

(B) a copy of the evaluation report and the documentation of determination of eligibility shall be given to the parent.

(5) Special rule for eligibility determination
In making a determination of eligibility under paragraph (4)(A), a child shall not be determined to be a child with a disability if the determinant factor for such determination is--
(A) lack of appropriate instruction in reading, including in the essential components of reading instruction (as defined in section 6368(3) of this title);

(B) lack of instruction in math; or

(C) limited English proficiency.

(6) Specific learning disabilities
(A) In general
Notwithstanding section 1406(b) of this title, when determining whether a child has a specific learning disability as defined in section 1401 of this title, a local educational agency shall not be required to take into consideration whether a child has a severe discrepancy between achievement and intellectual ability in oral expression, listening comprehension, written expression, basic reading skill, reading comprehension, mathematical calculation, or mathematical reasoning.
(B) Additional authority
In determining whether a child has a specific learning disability, a local educational agency may use a process that determines if the child responds to scientific, research-based intervention as a part of the evaluation procedures described in paragraphs (2) and (3).

(c) Additional requirements for evaluation and reevaluations

(1) Review of existing evaluation data
As part of an initial evaluation (if appropriate) and as part of any reevaluation under this section, the IEP Team and other qualified professionals, as appropriate, shall--
(A) review existing evaluation data on the child, including--

(i) evaluations and information provided by the parents of the child;

(ii) current classroom-based, local, or State assessments, and classroom-based observations; and

(iii) observations by teachers and related services providers; and

(B) on the basis of that review, and input from the child's parents, identify what additional data, if any, are needed to determine--

(i) whether the child is a child with a disability as defined in section 1401(3) of this title, and the educational needs of the child, or, in case of a reevaluation of a child, whether the child continues to have such a disability and such educational needs;

(ii) the present levels of academic achievement and related developmental needs of the child;

(iii) whether the child needs special education and related services, or in the case of a reevaluation of a child, whether the child continues to need special education and related services; and

(iv) whether any additions or modifications to the special education and related services are needed to enable the child to meet the measurable annual goals set out in the individualized education program of the child and to participate, as appropriate, in the general education curriculum.

(2) Source of data
The local educational agency shall administer such assessments and other evaluation measures as may be needed to produce the data identified by the IEP Team under paragraph (1)(B).
(3) Parental consent
Each local educational agency shall obtain informed parental consent, in accordance with subsection (a)(1)(D) of this section, prior to conducting any reevaluation of a child with a disability, except that such informed parental consent need not be obtained if the local educational agency can demonstrate that it had taken reasonable measures to obtain such consent and the child's parent has failed to respond.
(4) Requirements if additional data are not needed
If the IEP Team and other qualified professionals, as appropriate, determine that no additional data are needed to determine whether the child continues to be a child with a disability and to determine the child's educational needs, the local educational agency--
(A) shall notify the child's parents of--

(i) that determination and the reasons for the determination; and

(ii) the right of such parents to request an assessment to determine whether the child continues to be a child with a disability and to determine the child's educational needs; and

(B) shall not be required to conduct such an assessment unless requested to by the child's parents.

(5) Evaluations before change in eligibility
(A) In general
Except as provided in subparagraph (B), a local educational agency shall evaluate a child with a disability in accordance with this section before determining that the child is no longer a child with a disability.
(B) Exception
(i) In general
The evaluation described in subparagraph (A) shall not be required before the termination of a child's eligibility under this subchapter due to graduation from secondary school with a regular diploma, or due to exceeding the age eligibility for a free appropriate public education under State law.
(ii) Summary of performance
For a child whose eligibility under this subchapter terminates under circumstances described in clause (i), a local educational agency shall provide the child with a summary of the child's academic achievement and functional performance, which shall include recommendations on how to assist the child in meeting the child's postsecondary goals.
APPENDIX B

20 U.S.C.A. § 1401

Except as otherwise provided, in this chapter:

(26) Related services
(A) In general
The term "related services" means transportation, and such developmental, corrective, and other supportive services (including speech-language pathology and audiology services, interpreting services, psychological services, physical and occupational therapy, recreation, including therapeutic recreation, social work services, school nurse services designed to enable a child with a disability to receive a free appropriate public education as described in the individualized education program of the child, counseling services, including rehabilitation counseling, orientation and mobility services, and medical services, except that such medical services shall be for diagnostic and evaluation purposes only) as may be required to assist a child with a disability to benefit from special education, and includes the early identification and assessment of disabling conditions in children.
(B) Exception
The term does not include a medical device that is surgically implanted, or the replacement of such device.
APPENDIX C

(20 U.S.C. §1401)

(29) SPECIAL EDUCATION- The term ‘special education' means specially designed instruction, at no cost to parents, to meet the unique needs of a child with a disability, including--

(A) instruction conducted in the classroom, in the home, in hospitals and institutions, and in other settings; and

(B) instruction in physical education.

APPENDIX D

(20 U.S.C. §1401)

(34) Transition services. The term "transition services" means a coordinated set of activities for a child with a disability that—


      (A) is designed to be within a results-oriented process, that is focused on improving the academic and functional achievement of the child with a disability to facilitate the child's movement from school to post-school activities, including post-secondary education, vocational education, integrated employment (including supported employment), continuing and adult education, adult services, independent living, or community participation;


      (B) is based on the individual child's needs, taking into account the child's strengths, preferences, and interests; and


      (C) includes instruction, related services, community experiences, the development of employment and other post-school adult living objectives, and, when appropriate, acquisition of daily living skills and functional vocational evaluation.

APPENDIX E

(20 U.S.C. §1412(a)(3))

(3) Child find.


      (A) In general. All children with disabilities residing in the State, including children with disabilities who are homeless children or are wards of the State and children with disabilities attending private schools, regardless of the severity of their disabilities, and who are in need of special education and related services, are identified, located, and evaluated and a practical method is developed and implemented to determine which children with disabilities are currently receiving needed special education and related services.


      (B) Construction. Nothing in this title [20 U.S.C.S. §§1400 et seq.] requires that children be classified by their disability so long as each child who has a disability listed in section 602 [20 U.S.C.S. §1401] and who, by reason of that disability, needs special education and related services is regarded as a child with a disability under this part [20 U.S.C.S. §§1411 et seq.].

APPENDIX F

(20 U.S.C. §1401)

(1) Assistive technology device.


      (A) In general. The term "assistive technology device" means any item, piece of equipment, or product system, whether acquired commercially off the shelf, modified, or customized, that is used to increase, maintain, or improve functional capabilities of a child with a disability.


      (B) Exception. The term does not include a medical device that is surgically implanted, or the replacement of such device.

APPENDIX G

(20 U.S.C. §1401)

(2) Assistive technology service. The term "assistive technology service" means any service that directly assists a child with a disability in the selection, acquisition, or use of an assistive technology device. Such term includes—


      (A) the evaluation of the needs of such child, including a functional evaluation of the child in the child's customary environment;


      (B) purchasing, leasing, or otherwise providing for the acquisition of assistive technology devices by such child;


      (C) selecting, designing, fitting, customizing, adapting, applying, maintaining, repairing, or replacing assistive technology devices;


      (D) coordinating and using other therapies, interventions, or services with assistive technology devices, such as those associated with existing education and rehabilitation plans and programs;


      (E) training or technical assistance for such child, or, where appropriate, the family of such child; and


      (F) training or technical assistance for professionals (including individuals providing education and rehabilitation services), employers, or other individuals who provide services to, employ, or are otherwise substantially involved in the major life functions of such child.

AMENDMENTS TO OTHER REGULATORY PROVISIONS 

N.J.A.C. 6A:3 Controversies and Disputes
N.J.A.C. 6A:3-1.3 Filing and service of petition of appeal

(e)1. If a petition appears to raise, in addition to issues within scope of the Commissioner's authority, issues requiring a determination under State statutes or rules governing special education, the Individuals with Disabilities Education Act (IDEA), or Section 504 of the Rehabilitation Act, and the petition has not been concurrently filed with the OSEP, it will be docketed by the Bureau of Controversies and Disputes in accordance with this chapter and also forwarded to OSEP for docketing as a special education matter pursuant to N.J.A.C. 6A:14-2.7. The two offices shall concurrently transmit the matter to the OAL with a request that the OAL initially docket and review the matter as a special education (EDS) case and issue a final decision pursuant to N.J.A.C. 6A:14-2.7[(f)], except that if the ALJ finds that some or all of the issues raised are within the authority of the Commissioner, the OAL shall additionally or instead, as the case may be, docket the matter as an education (EDU) case and the ALJ shall render an initial decision on such issues as are within the authority of the Commissioner and forward it to the Commissioner for agency review pursuant to applicable rules of the OAL.

N.J.A.C. 6A:7 Equality in Educational Programs
N.J.A.C. 6A:7-1.7 Equality in school and classroom practices

(a) 4. Utilizing bias-free multiple measures for determining the special needs of students with disabilities, pursuant to N.J.A.C. 6A:14[-3.4];

N.J.A.C. 6A:8 Standards and Assessment
N.J.A.C. 6A:8-1.3 Definitions

   The following words and terms, when used in this chapter, shall have the following meanings unless the context clearly indicates otherwise.

"APA" means the Alternate Proficiency Assessment, to be used to determine cumulative student achievement of the knowledge and skills specified by the Core Curriculum Content Standards, for students with disabilities who are unable to participate in the elementary component of the Statewide assessment for grades three through seven, the grade eight component of the Statewide assessment, or the HSPA in accordance with N.J.A.C. 6A:14-4.[11]10.

"Approved private schools for the disabled" means the incorporated entities approved by the Department of Education according to N.J.A.C. 6A:14[-7.2 or 7.3] to provide special education and related services to students with disabilities who have been placed by the district board of education or charter school responsible for providing their education.

"IEP" means Individualized Education Program, which is a written plan for students with disabilities developed at a meeting according to N.J.A.C. 6A:14-2.3[(i)] that sets forth present levels of performance, measurable annual goals, and short-term objectives or benchmarks, and describes an integrated, sequential program of individually designed instructional activities and related services necessary to achieve the stated goals and objectives.

"IEP Team" means the group of individuals who are responsible for the development, review, and revision of the student's Individualized Education Program as specified in N.J.A.C. 6A:14-2.3[(i)2].

N.J.A.C. 6A:8-4.1 Statewide assessment system

(d) 2. District boards of education shall ensure that students with disabilities as defined in N.J.A.C. 6A:14-1.3 participate in Statewide assessments in accordance with N.J.A.C. 6A:14-4.[11]10.

3. ii. The APA measures the progress of students who have been determined eligible for the APA by the IEP team in accordance with N.J.A.C. 6A:14-4.[11]10.

N.J.A.C. 6A:8-5.1 Graduation requirements

(c) District boards of education, through the IEP process and pursuant to N.J.A.C. 6A:14-4.[12]11, Graduation, may, for individual students with disabilities as defined in N.J.A.C. 6A:14-1.3, specify alternate requirements for a State-endorsed diploma.

1. District boards of education shall specifically address any alternate requirements for graduation in a student's IEP, in accordance with N.J.A.C. 6A:14-4.[12]11.

N.J.A.C. 6A:9 Professional Licensure and Standards 
N.J.A.C. 6A:9-2.1 Definitions

   The following words and terms, when used in this chapter, shall have the following meanings, unless the context clearly indicates otherwise:

"IEP" means an individualized education program. It is a written plan developed at a meeting pursuant to N.J.A.C. 6A:14-2.3[(i)2] which sets forth present levels of performance, measurable annual goals and short-term objectives or benchmarks and describes an integrated, sequential program of individually designed instructional activities and related services necessary for a student with disabilities to achieve the stated goals and objectives. This plan shall establish the rationale for the student's educational placement, serve as the basis for program implementation and comply with the mandates set forth in N.J.A.C. 6A:14.
N.J.A.C. 6A:17 Students at Risk of Not Receiving a Public Education
N.J.A.C. 6A:17-3.3.  Educational program objectives and requirements

(e) The actual number of days a student must attend the educational program shall be determined by the individualized program plan under program completion pursuant to N.J.A.C. 6A:8-5.1(a)1ii and the individualized education program for students with educational disabilities in accordance with N.J.A.C. 6A:14[-3.7].


(k) For a student in a State facility who has an identifiable district of residence as defined by N.J.S.A. 18A:7B-12, the district board of education shall grant a State endorsed diploma in accordance with N.J.A.C. 6A:8-5.1 and 6A:14-4.[12]11.
N.J.A.C. 6A:19 Vocational-Technical Education Programs and Standards
N.J.A.C. 6A:19-6.7 Special educational programs and services

   (a) Vocational-technical education for academically or economically limited students or students with disabilities shall include special educational programs and services designed to enable them to achieve the vocational-technical education program's objectives. Vocational-technical education for students with disabilities shall be provided in accordance with the student's Individualized Education Program (IEP). Pursuant to N.J.A.C. 6A:14-4.7, vocational personnel from the receiving district shall [be included] participate in [the] IEP team decisions.

N.J.A.C. 6A:21 Marie H. Katzenbach School for the Deaf
N.J.A.C. 6A:21-3.1 Admissions process for the Katzenbach School

(a)1 

ii. Copies of all assessments and reports as required by N.J.A.C. 6A:14[-3.4, 3.5, 3.7 and 3.8].

N.J.A.C. 6A:23 Finance and Business Standards
N.J.A.C. 6A:23-3.1 Method of determining tuition rates for regular public schools

(b) The term "actual cost per student" for determining the tuition rate or rates for a given year referred to in N.J.S.A. 18A:38-19 and 18A:46-21 means the local cost per student in average daily enrollment, based upon audited expenditures for that year for the purpose for which the tuition rate is being determined and consistent with the grade/program categories in N.J.S.A. 18A:7F-13 and 18A:7F-19, that is, regular education classes: preschool and kindergarten, grades one through five, grades six through eight, and grades nine through 12; and special class programs as defined in N.J.A.C. 6A:14[-4.7].

N.J.A.C. 6A:23-4.11 Out-of-State approved private schools for the disabled

(a) Out-of-State private schools for the disabled shall be approved to provide special education programs by the department of education of the state in which they are located. Exceptions to this requirement may be made only at the discretion of the Office of Special Education, New Jersey Department of Education in accordance with N.J.A.C. 6A:14-7.1([e]f).

