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Subchapter 1

COMMENT:   The commenter objected to the proposed definitions of “day” and “filing” in N.J.A.C. 6A:3-1.2, to the extent that they: 1) establish 4:15 p.m. as the close of business for purposes of deeming submissions filed that day; 2) require prior approval of the Director of Controversies and Disputes before a submission may be faxed; 3) place a “general” limit of 10 pages on faxes for which such permission is granted; and 4) require faxes to be accompanied by a statement indicating that the original document will be mailed or hand-delivered.  The commenter opined that: 1) parties – particularly pro se litigants – are unlikely to know that 4:15 p.m. constitutes the close of business, and may consequently suffer dismissal of claims or responsive pleadings on grounds of lateness; 2) the page limit for faxing is vague and may result in selective application; and 3) the referenced proposals are inconsistent – contrary to N.J.A.C. 1:1-1(c) (administrative agencies may promulgate regulations regarding pleading and pre-transmittal requirements, provided these are consistent with the rules of the Rules of Administrative Procedure promulgated by the Office of Administrative Law (OAL)) – with OAL rules at  N.J.A.C. 1:1‑7.5(d) (5:00 p.m. as time until which faxes will be deemed filed that day), N.J.A.C. 1:1-7.5(a) (filings may be made by fax unless prohibited by the presiding Administrative Law Judge), and N.J.A.C. 1:1-7.5(c) (requiring statement that original of faxed document is available for filing if requested).  The commenter alternatively requested that, should a page limit for faxing be retained, such limit be specific and additionally provide – so that parties may not be forced to miss filing deadlines due to the length of their submissions and/or appended supporting documents – that a partial submission made via fax up to the maximum number of pages will be deemed filed that business day so long as the filer mails or hand delivers the entire submission within one business day of faxing. (2) 
RESPONSE:   The Department does not agree.  With respect to the close of business, the official hours of the Department of Education are 8:15 a.m. to 4:15 p.m. and the proposed rule is intended to ensure that litigants and the public are aware of this fact and understand that anything submitted after 4:15 p.m. will be stamped as received on the following morning.  

With respect to faxing, the proposed rule is intended to minimize the increasing number of instances where the Bureau of Controversies and Disputes receives very large faxes which are unnecessary in whole or part – such as exceptions that attach copies of documents already included in the case file returned to the agency by the Office of Administrative Law (OAL), answers that include copies of the petitions to which they are responding, and non-emergent papers that would have been timely if filed via regular or overnight mail, UPS or other similar carrier, hand delivery or lawyers’ service.  Permitting filings to be made by fax when viable alternatives are available needlessly ties up the office’s single fax machine – which must remain unencumbered for truly emergent communication with litigants, the OAL and other Department and State offices – and additionally depletes the Department’s paper/ink supplies and the useful life of its equipment.  The proposed rule is intended to provide litigants with notice of what is generally expected of them, while still providing flexibility to the director to respond to specific circumstances as needed.  

Additionally, either of the proposed rules may be relaxed pursuant to N.J.A.C. 6A:3-1.16 if its strict application is inappropriate or unnecessary or would result in injustice, and there is no inconsistency with OAL rules – which establish a 5:00 p.m. filing deadline because the official business hours of that agency are 9:00 a.m. to 5:00 p.m. and leave to the discretion of the presiding judge whether and under what conditions faxing will be permitted.      
COMMENT:   The commenters objected to the proposed amendments to N.J.A.C. 6A:3-1.3(e)2 and N.J.A.C. 6A:3-1.10(b) which provide for dismissal on jurisdictional grounds – rather than transfer to the appropriate office within the Department, such as the Office of Special Education, or to the Division on Civil Rights – of petitions incorrectly filed with the Commissioner through Bureau of Controversies and Disputes.  The commenters stated that the Department provides no explanation for this proposed change to its prior practice – first codified in 2000 – other than that it has proven unworkable over time, and expressed concern that pro se litigants – many of whom are unsophisticated, unfamiliar with the law, or of limited English proficiency – may, upon having their petition dismissed for reasons they do not understand and despite their good faith efforts, be discouraged from pursuing meritorious claims, face missed statutes of limitations and filing deadlines, or lose their opportunity to invoke the “stay put” provisions of special education law.  The commenters stated that the Department has the expertise and ability to consult with other offices and agencies to determine if a matter is properly filed elsewhere, and should follow the example of numerous courts which transfer inappropriately filed claims to the appropriate forum rather than dismiss them.  (1) (2)         

RESPONSE:  The Department does not agree.  The previous rule proved unworkable because there were frequent disagreements between forums as to appropriate jurisdiction, and the time spent trying to resolve such disagreements only delayed the Commissioner’s ultimate issuance of a decision dismissing the matter on jurisdictional grounds.  Prompt dismissal of a matter over which the Commissioner lacks jurisdiction is in the best interest of all parties, and petitioners should not be prejudiced even if their appeal to the Commissioner was filed at the end of the 90-day limitation period, since the forums most often implicated in matters of the type addressed by the current rule provide ample time frames for filing – 180 days in the case of the Division on Civil Rights and two years in the case of requests for due process hearing through the Office of Special Education. 

COMMENT:   The commenter stated that N.J.A.C. 6A:3-1.3(h)3 permits proof of service by a certification meeting the standard of court rule, but does not specify the facts to which litigants must attest in the required certification.  The commenter recommended that the rules require a statement of the facts under which service was made. (3)
RESPONSE:   The Department agrees and suggests the following amendment upon adoption: 

(h)  Proof of service shall be in the form of one of the following:

1. – 2.  (No change.) 

3.  A certification [indicating the address at which each respondent was served and] meeting the requirements of New Jersey Court Rules at R.1:4-4(b) *and indicating the address at which each respondent was served and the date and manner of such service; or 

4. (No change.)

COMMENT:   The commenter recommended, with regard to N.J.A.C. 6A:3-1.8 establishing standards and procedures for intervention and participation, that the reference to “applicable rules of the OAL” be replaced with a specific citation.  (3)
RESPONSE:
  The Department does not agree, preferring to keep references to OAL rules general so that litigants will not be led to incorrect citations if specific OAL rules are changed or recodified during the effective life of the Department’s chapter.  The rules of the OAL are clearly organized, so that litigants should have no trouble locating the referenced section(s).

Subchapter 2

COMMENT:   The commenter recommended, with regard to N.J.A.C. 6A:3-2.1(a), that the rule set forth the considerations employed by the Commissioner in exercising his or her “sole discretion” when determining whether to entertain requests for declaratory ruling.  According to the commenter, there are many situations where a declaratory ruling could avoid protracted litigation, so that setting forth such considerations may result in savings for school districts and taxpayers.  (3)
RESPONSE:  The Department believes that the parameters governing Commissioner consideration of requests for declaratory ruling are sufficiently set forth in paragraph (a)1 of the referenced rule.   
Subchapter 5

COMMENT:   The commenter recommended that N.J.A.C. 6A:3-5.1(b)2 and (c)2 be amended to allow for electronic transmission of locally filed tenure charges to the affected employee, with appropriate documentation of delivery to serve as proof of such transmission.  (3)
RESPONSE:   The Department is reluctant to consider the commenter’s recommended departure from general and longstanding practice without a full exploration of its implications by all affected stakeholders, since the filing of tenure charges is a matter of great consequence – initiating formal legal proceedings that may potentially lead to certification of charges to the Commissioner and the resultant litigation, loss of the employee’s position and even suspension or revocation of the employee’s teaching certificate(s).   
COMMENT:   The commenter noted that N.J.A.C. 6A:3-5.6(d) cites N.J.A.C. 6A:9-17.4 in providing that where tenure charges are concluded prior to adjudication, the Commissioner may refer the matter to the State Board of Examiners for action against the charged party’s certificate.  The commenter stated that the cited regulation pertains to a chief school administrator’s mandatory reporting responsibility, and sought clarification as to how such regulation describes the authority of the Commissioner.  (3)
RESPONSE:  In the referenced rule, N.J.A.C. 6A:9-17.4 is cited for its substantive standard as to the circumstances under which referral to the Board of Examiners is warranted in cases where the charged party resigns or retires prior to conclusion of tenure charges, not for the authority it confers on the Commissioner.     

COMMENT:   The commenter additionally recommended that N.J.A.C. 6A:3-5.6 be amended to state that a board of education may pursue tenure charges to conclusion notwithstanding the charged employee’s disability retirement, and that such charges are not necessarily moot.  According to the commenter, bringing tenure charges to conclusion may be one way a board of education may safeguard itself against a requirement to return the charged party to employment years later based on recovery from disability – as was ordered by the New Jersey Supreme Court in a recent ruling (Klumb v. Manalapan-Englishtown Regional School District).  (3)
RESPONSE:   The Department believes that the determination as to whether an employee’s disability retirement serves to moot pending tenure charges is appropriately made in the context of the employee’s tenure proceeding, in light of pertinent legal argument and operative facts.  No amendment to the rules is needed to permit a determination that the charges in a particular case are not moot, if such determination is warranted under the facts and law, but a general amendment such as is here recommended may be misconstrued as foreclosing a finding of mootness in any case where the board of education wishes to litigate its charges to conclusion.           

Subchapter 6
COMMENT:   The commenter recommended adding educational diversity to N.J.A.C. 6A:3-6.1(c) as a factor in determining whether to grant an application to change the designation of a high school, pursuant to the New Jersey Supreme Court’s decision in In the Matter of the Petition for Authorization to Conduct a Referendum on the Withdrawal of North Haledon School District from the Passaic County Manchester Regional High School District, 181 N.J. 161 (2004).  (3)
RESPONSE:   The Department does not agree.   N.J.A.C. 6A:3-6.1(c) establishes procedural rules for the hearing of petitions to terminate or alter a sending-receiving relationship pursuant to N.J.S.A. 18A:38-13.  It does not address substantive standards, which are established by statute and interpretive case law.  

Subchapter 8
COMMENT:  The commenters urged the Department, with respect to the requirement of N.J.A.C. 6A:3-8.1(a)1iv that letter petitions from pro se petitioners include a statement of their understanding that they may be assessed tuition if they do not prevail on appeal or if the appeal is abandoned or withdrawn, to prepare a sample letter petition to assist such petitioners in filing correctly and promulgate the sample through the Department’s web site, the Bureau of Controversies and Disputes and county offices of education.  (1) (2) One commenter additionally sought amendment of this provision, to the extent it suggests that assessment of tuition may be automatic in cases of abandonment or withdrawal of the appeal, for the reasons set forth in connection with N.J.A.C. 6A:3-8.1(d) below.  (2)

RESPONSE:   The Department has prepared a form letter for use by pro se petitioners in residency matters, which – together with instructions for its completion – has for some time been readily available through the referenced Department offices and on the Department’s web site as part of a comprehensive informational package at http://www.state.nj.us/education/code/current/title6a/chap22sample.pdf (PDF) and http://www.state.nj.us/education/code/current/title6a/chap22sample.doc (Word).  A reference to this document will be added to the rules at adoption.  The commenter’s concern about automatic assessment of tuition is addressed in the Department’s response to the comment below.     

COMMENT:  The commenters objected to N.J.A.C. 6A:3-8.1(d) to the extent it suggests that assessment of tuition is automatic in cases where a petitioner withdraws or abandons a residency appeal.  The commenters note that the underlying statute requires the Commissioner to make a judgment that the evidence does not support the petitioner’s claim before determining to assess tuition. (1) (2)    

RESPONSE:   In proposing this rule, the Department intended to ensure that petitioners in residency matters were fully aware that, once an appeal was initiated, they could still be assessed tuition if they later decided not to pursue their claim and their student(s) had been attending school in the interim by operation of law.  The provision was not intended to suggest that the Commissioner would order payment of tuition automatically without reviewing the record, as is indicated by its permissive language; however, to eliminate any confusion, the Department will suggest an adjustment to the rule text upon adoption.  

COMMENT:  The commenters recommended addition of a provision to this subchapter clearly placing petitioners in residency disputes on notice that an order of assessment of tuition by the Commissioner may result in the recording of such order on the judgment docket of the Superior Court.  (2) (3)    One commenter recommended, in connection with comments on Subchapter 12 below, that such provision indicate that the recording will be automatic unless tuition is promptly paid. (3)     

RESPONSE:   The Department agrees that notice to petitioners of a possible recording of judgment is appropriate and suggests addition of language to this effect at adoption level.  The recommendation for automatic recording is addressed in the Department’s response to the second comment on Subchapter 12 below.

In response to the various comments received on Subchapter 8, the Department suggests the following changes upon adoption: 

6A:3-8.1 
Exceptions to general appeal requirements

   (a)  Appeals of district board of education determinations with respect to entitlement to attend school pursuant to N.J.S.A. 18A:38-1 and N.J.A.C. 6A:22 shall generally proceed in accordance with the provisions of subchapter 1 of  this chapter, except as set forth below.


1.   Petitions in letter form will be accepted from pro se petitioners, provided that such petitioners *use the form provided at http://www.state.nj.us/education/code/current/title6a/chap22sample.pdf (PDF) or http://www.state.nj.us/education/code/current/title6a/chap22sample.doc (Word) or prepare a letter wherein they:
i.
Identify themselves by name, address, [and] telephone number, and, where available, fax number and email address;

ii. Identify the respondent district board of education;

iii.
Clearly indicate that they are appealing from a determination of ineligibility to attend school in the district based upon residency or domicile and provide the date on which such determination was made; and 

iv.
Include a signed attestation, which need not be notarized, that 1) their claim of entitlement is based upon facts which are true to the best of their knowledge and belief, and 2) they understand that they may be assessed tuition for the period of the child/ren’s ineligible attendance *and that such assessment may be recorded on the judgment docket of the court,* if the Commissioner determines *that the appeal has been abandoned or withdrawn and/or that* the child/ren *[to be] are* ineligible for a free education in the district *[, or finds]*.   


2. – 3.  (No change.)  

   (b) – (c)  (No change.) 

   (d)  Where a  petition is abandoned through withdrawal, failure to prosecute or any means other than settlement agreeing to waive or reduce tuition *[, ] and the Commissioner determines that the child(ren) are ineligible for a free education in the district,*and  *where* the record includes a calculation reflecting the rate(s) of tuition for the year(s) at issue, the per diem rate of tuition for the current year, and the date on which the student’s ineligible attendance began, payment of tuition, consistent with the provisions of N.J.A.C. 6A:22-6, may be ordered by the Commissioner in the decision finding abandonment of the appeal.  Where the record does not include such a calculation, but the district board of education has filed a counterclaim for tuition along with its answer to the petition, the counterclaim shall proceed to hearing at the OAL notwithstanding that the petition has been withdrawn or abandoned. 

Subchapter 12

COMMENT:  The commenters objected to the strictness of N.J.A.C. 6A:3-12.1(b)1, stating that nonprevailing parties in contested cases should be allowed – before the Commissioner will honor a prevailing party’s request to order recording of a money judgment on the judgment docket of the Superior Court – to dispute the fact that monies are owed or the amount of such monies, when they can demonstrate good cause for having failed to raise their objections prior to the Commissioner’s issuance of a final decision ordering a monetary assessment.  The commenters are particularly concerned about petitioners – such as those in pro se residency appeals – who may have pursued an appeal in good faith but then been unable for various reasons to pursue it or defend against a counterclaim, resulting in judgment by default.  (2) (3)    

RESPONSE:   The Department does not agree.  The contested case process affords litigants – particularly pro se litigants in residency matters – every reasonable opportunity to be heard prior to the final assessment of a monetary judgment by the Commissioner, not only through the contested case process itself but through provisions for explanation for failure to appear and motions for reconsideration.  To effectively afford such parties yet another opportunity to relitigate their case or argue for nonpayment of tuition – bearing in mind that their students have most likely been enjoying the benefit of attending school in the disputed district by operation of law, whether they were ultimately entitled to be there or not – unfairly shifts the balance established by the underlying statute between the right of a student to free public education and the right of a district to ensure that persons attending its schools without cost are, in fact, entitled to do so.  
COMMENT:  The commenter recommended that the proposed chapter be amended to provide that in residency disputes, the Commissioner’s final order assessing tuition will be automatically forwarded to the Clerk of the Superior Court with a request that the assessment be recorded on the court’s judgment docket.  The commenter further recommends that, since litigants must have prior notice of this potential consequence, the chapter be concomitantly amended to require that districts place petitioners on notice that any tuition assessed by the Commissioner will be automatically forwarded to the court for docketing unless the Commissioner receives notice from the district that such tuition has been promptly paid. (3)
RESPONSE:   The Department does not agree.  The statute providing for recording of money judgments applies to all contested cases, and there is no justification for the Department’s rules to single out one type of case for automatic recording when all others are subject the process set forth in the proposal.  Moreover, in residency cases, the school district to which tuition is owed is in the best position to determine whether recording of a particular judgment is warranted and appropriate, and where it is so deemed, the proposed rules establish a straightforward process by which the board can so request in accordance with N.J.S.A. 2A:58-10. 

AGENCY INITIATED CHANGES:

1.
In proposing the readoption with amendments of Chapter 3, the Department inadvertently neglected to add to the list of special procedures set forth in the Purpose and Scope subchapter the process proposed in Subchapter 13, regarding hearings for bus drivers facing suspension or revocation of license because a child was found to have been left on the school bus to which the driver was assigned.  In adopting the proposed rules, the Department suggests the following correction:

6A:3-1.1  Purpose and scope    

   (a)  This chapter sets forth the rules of procedure established by the Department of Education for the filing of petitions with the Commissioner of Education to hear and decide controversies and disputes arising under school laws in accordance with N.J.S.A. 18A:6-9.  

   (b)  This chapter also establishes special rules of procedure for specific types of controversies in accordance with the requirements of the following statutes: 

1. The filing of tenure charges pursuant to N.J.S.A. 18A:6-10 through 18A:6-17; 

2. Termination of sending-receiving relationships pursuant to N.J.S.A. 18A:38-13;

3. Appeals from decisions of the New Jersey State Interscholastic Athletic Association pursuant to N.J.S.A. 18A:11-3;

4. Denials of entitlement to attend school pursuant to N.J.S.A. 18A:38-1; *[and]*

5.
Review of penalties recommended by the School Ethics Commission pursuant to N.J.S.A. 18A:12-29*; and


6.
Hearings prior to suspension or revocation of school bus driver endorsements pursuant to N.J.S.A. 18A:39-28 et seq*.

2.
Additionally, the Department was advised by the Department of Children and Families that the proposed amendments to N.J.A.C. 6A:3-5.4 pertaining to the filing and certification of tenure charges by State agencies, did not recognize that: 1) notwithstanding the creation of the Department of Children and Families, some teaching staff members subject to the provisions of the tenure law remained in the Department of Human Services, so that the latter agency should not have been deleted from the readopted regulations as proposed; and 2) the filing of tenure charges in both agencies is the responsibility of the Director of the Office of Cooperative Labor Relations, not the Director of the Office of Educational Services.  Accordingly, consistent with the authorizing statutes at N.J.S.A. 18A:60-1 et seq. and established agency practice, the Department suggests the following corrections in adopting the proposed rules:

6A:3-5.4 Filing and certification of charges against tenured employees in the Departments of [Human Services] *Human Services,* Children and Families, Corrections and Education and in the Juvenile Justice Commission

   (a) The process for the filing and service of tenure charges against persons serving under tenure pursuant to N.J.S.A. 18A:60-1 within the Departments of [Human Services] *Human Services,* Children and Families, Corrections and Education, or within the Juvenile Justice Commission pursuant to N.J.S.A. 52:17B-170, other than for reasons of inefficiency shall comport with the process as described in N.J.A.C. 6A:3-5.1(b) except as set forth in this section.  The charges shall be filed with the [Director of Employee Relations in the Department of Human Services, the] *Director of the Office of Cooperative Labor Relations in the Department of Human Services and the Department of Children and Families, the* Director of the Office of Educational Services in the Department of Corrections*[,]* [the Director of the Office of Educational Services in] *[the Department of Children and Families, or ] and*the Juvenile Justice Commission, or with an individual within the Department of Education designated by the Commissioner, as appropriate.  Any written statement of position submitted by the affected employee in response to said charges shall be filed with those individuals in the respective departments in the manner and time frame prescribed by N.J.A.C. 6A:3-5.1(b).


1.  In accordance with N.J.S.A. 34:13A-24, fines and suspensions imposed as minor discipline shall not constitute a reduction in compensation pursuant to the provisions of N.J.S.A. 18A:6-10 where the negotiated agreement between an agency and the majority representative of the employees in the appropriate collective bargaining unit provides for such discipline.  In these cases, tenure charges shall not be filed in order to impose minor discipline on a person serving under tenure pursuant to N.J.S.A. 18A:60-1.

   (b) The [Director of Employee Relations in the Department of Human Services, the] *Director of the Office of Cooperative Labor Relations in the Department of Human Services and the Department of Children and Families, the* Director of the Office of Educational Services in the Department of Corrections*[,]* [the Director of the Office of Educational Services in] *[the Department of Children and Families, or ] and*the Juvenile Justice Commission, or the individual designated by the Commissioner of Education, as the case may be, shall, upon receipt of respondent’s written statement of evidence under oath or upon expiration of the allotted 15 day time period, determine within 45 days whether there is probable cause to credit the evidence in support of the charges and whether such charges, if credited, are sufficient to warrant dismissal or reduction of salary and shall notify the affected employee of the determination in writing in the manner prescribed by N.J.A.C. 6A:3-5.1(b).

   (c) In the event that the [Director of Employee Relations in the Department of Human Services, the] *Director of the Office of Cooperative Labor Relations in the Department of Human Services or the Department of Children and Families, the* Director of the Office of Educational Services in the Department of Corrections*[,]* [the Director of the Office of Educational Services in] *[the Department of Children and Families,]* or the Juvenile Justice Commission, or the individual designated by the Commissioner of Education finds that probable cause exists and that the charges, if credited, warrant dismissal or reduction in salary, then such person shall file such charges and the required certification with the Commissioner of Education together with the name of the Deputy Attorney General who will be representing the agency and proof of service upon the employee and the employee’s representative, if known.  Such service shall be at the same time and in the same manner as charges are filed with the Commissioner. 

  (d) In the event that the tenure charges are charges of inefficiency, the procedures and timelines to be followed shall be as prescribed by N.J.A.C. 6A:3-5.1(c) except that receipt of all papers, required actions, transmissions, notifications, determinations and certifications prescribed by the aforesaid provision shall be the responsibility of the *Director of the Office of Cooperative Labor Relations in the Department of Human Services or the Department of Children and Families, the* Director of the Office of Educational Services in the Department of Corrections*[,]* [the Director of the Office of Educational Services in] *[the Department of Children and Families,]* or the Juvenile Justice Commission, or the individual designated by the Commissioner of Education for charges arising out of the Department of Education.

    (e) The certificate of determination which accompanies the written charges shall contain a certification by the *Director of the Office of Cooperative Labor Relations in the Department of Human Services or the Department of Children and Families, the* Director of the Office of Educational Services in the Department of Corrections*[,]* [the Director of the Office of Educational Services in] *[the Department of Children and Families,]* or the Juvenile Justice Commission, or the individual designated by the Commissioner of Education:

1. – 3.  (No change.)

    (f) – (h)  (No change.) 
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Summary



The Department of Education is proposing to readopt N.J.A.C. 6A:3, Controversies and Disputes, with amendments.  The existing rules are due to sunset in March of 2010, and upon readoption, the amended rules will sunset in March of 2015.




Since 1903, the Commissioner of Education has been designated by the Legislature to hear and decide controversies and disputes arising under the school laws and rules of the State Board of Education, generally through N.J.S.A. 18A:6-9 and specifically through enactments including:  N.J.S.A. 18A:6-10 et seq. (hearing of tenure charges); N.J.S.A. 18A:7G-12 (bond issuance following defeated referenda); N.J.S.A. 18A:11-3 (appeals of New Jersey State Interscholastic Athletic Association [NJSIAA] decisions); N.J.S.A. 18A:12-29 (review of recommended School Ethics Commission penalties); N.J.S.A. 18A:38-1 (student domicile/residency disputes); N.J.S.A. 18A:38-13 (severance of sending-receiving relationships); N.J.S.A. 18A:29-14 (withholding of teaching staff member increments); N.J.S.A. 18A:39-28 et seq. (suspension or revocation of bus driver licenses where a student has been found left on the bus at the end of a route); N.J.S.A. 18A:60-1 et seq. (tenure charges against teaching staff in State institutions); and N.J.S.A. 18A:7A-15, N.J.S.A. 18A:7F-9, N.J.S.A. 18A:20‑36, N.J.S.A. 18A:33-2, N.J.S.A. 18A:7-4,  N.J.S.A. 18A:29-4, N.J.S.A. 18A:26-10, N.J.S.A. 18A:28-8, N.J.S.A. 18A:54-4, and P.L. 2007, c. 260 as implemented through N.J.A.C. 6A:23-5.1 (show cause hearings for various actions).  The Controversies and Disputes chapter establishes procedures pursuant to these statutes so as to provide, and ensure public notice of, a uniform, orderly and fair process for adjudication of school law disputes.  By so doing, the chapter contributes to the maintenance, in accordance with the Mission Statement and Strategic Plan of the State Board of Education, of a public school environment conducive to the exceptional learning opportunities that will allow students to obtain a superior education.  



The overall framework and basic procedural requirements of the Controversies and Disputes chapter are controlled by the Administrative Procedure Act , N.J.S.A. 52:14B, and the rules for its implementation promulgated by the Office of Administrative Law (OAL), New Jersey Uniform Administrative Procedure Rules, N.J.A.C. 1:1.  Basic contested case procedures as established by State administrative hearing laws have been in place for nearly three decades, and the rules promulgated by the Department to effectuate its role in that process have proven fundamentally sound over the years.  However, in order to keep the process responsive to current circumstances and law, as well as clearly defined and accessible to users, in 1999-2000, the Department thoroughly examined the Controversies and Disputes chapter as part of its comprehensive review of Title 6 of the Administrative Code, and in March of 2000, the State Board of Education adopted the Department’s proposed new chapter N.J.A.C. 6A:3, recodified from N.J.A.C. 6:24 and readopted with amendments so as to retain those aspects of the existing rules which remained valid and clarify or modify those areas where experience, new law or evolving circumstances dictated a need for change.  N.J.A.C. 6A:3 was revisited in March of 2005, when it was readopted with amendments to incorporate recent laws and address certain areas where experience had demonstrated a need for additional rules, as well as provide for technical corrections and minor modifications in the interest of clarity, administrative efficiency, currency and conformity with prevailing stylistic norms for rule-writing.  

Since its March 2005 readoption with amendments, the chapter has continued to prove highly effective, and, once again, the intervening years have for the most part demonstrated a need for little more than refinement and updating.  In the current rule proposal – as set forth more fully below – minor modifications have been made in the interest of style and clarity, and a number of adjustments have been made to reflect changes in the organization of State government, statutes enacted subsequent to March of 2005, or revisions in office operations by the Department or the OAL.  Additionally, amendments are proposed in certain areas where experience has shown the need for clear regulatory notice of applicable statutory or decisional provisions, and new sections of rule are proposed to provide notice of the procedures developed for two types of specialized proceedings that have arisen in recent years.        

Throughout the rules, amendments are proposed to reflect elimination of the Division of Youth and Family Services within the Department of Human Services and creation of the Department of Children and Families, and to make changes in terminology and procedural reference as necessitated by enactment of P.L. 2005, c. 235 (the New Jersey Quality Single Accountability Continuum [NJ QSAC]), and P.L. 2005, c. 354 (oversight of private training providers by the Department of Labor and Workforce Development), P.L. 2007, c. 63 (fiscal accountability and sharing/consolidation of services), and P.L. 2007. c. 260 (“School Funding Reform Act of 2008”), and their implementing rules.  Also reflected in the proposed amendments is the July 7, 2008 enactment of P.L. 2008, c. 36, which eliminated the role of the State Board of Education in the hearing of administrative appeals, and provided instead that: 1) determinations of the Commissioner, including decisions in contested cases, were final agency actions appealable to the Appellate Division of the Superior Court; 2) decisions of the State Board of Examiners suspending or revoking teaching certificates, decisions of the School Ethics Commission finding violation of the School Ethics Act, and interlocutory decisions of the Board of Examiners or the School Ethics Commission were appealable to the Commissioner, whose decision on appeal constituted final agency action; and 3) requests for relief arising out of previously issued State Board of Education decisions were to be made to the Commissioner. As a result of this enactment, it became necessary to avoid confusion by distinguishing – generally and, in some cases, specifically – the procedures of this chapter from procedures on “appeal” within the meaning of c. 36 and its implementing rules at N.J.A.C. 6A:4.  Additionally, current Department practices with respect to filings received after the close of business, limitations on faxed submissions, requests for return of a filed copy, and provision by parties of telephone and fax numbers are incorporated into the proposed rules to provide clear notice of such practices, which have arisen out of a need for increased efficiency and economy; concomitantly, prior requirements for submission by litigants of multiple copies have been eliminated, since the OAL no longer requires multiple copies from the agency.  Email addresses are requested from parties at the directive of the OAL, for the purpose of enabling OAL to email decisions of the Administrative Law Judge to parties.  

In those areas where experience has shown the need for clear regulatory notice of applicable statutory or decisional provisions, amendments are also proposed to: 1) state the deadline for filing of increment withholding appeals following determination by the Public Employment Relations Commission that a matter should be heard by the Commissioner; 2) require letter petitions from pro se petitioners claiming entitlement to attend school on the basis of residency to include a statement of understanding that they may be assessed tuition if they abandon or are unsuccessful in their appeal; 3) clarify that represented petitioners in residency appeals must abide by the standard requirements for petitions of appeal, including service on the board of education; 4) specify the process that is followed when a petitioner abandons his or her claim of entitlement to attend school in a district, but the district board of education has an outstanding claim for tuition; and 5) clarify that “uncontested application” proceedings must be followed where initial opposition to an application for severance of a sending-receiving relationship is later withdrawn and the resulting record does not sufficiently reflect adversarial views to enable the Commissioner to assess the proposed severance in light of the requisite statutory standards.  Experience has likewise been the catalyst for proposed elimination of the practice – first codified in 2000 but proven unworkable over time as a standard operating procedure – of transferring certain matters to other offices within the Department or to other State agencies, rather than simply dismissing them for lack of jurisdiction. 



Finally, new sections of rule are proposed to set forth clear procedures for: 1) requests by prevailing parties to record monetary assessments on the judgment docket of Superior Court, a type of proceeding which has become fairly common in recent years in cases where the Commissioner has ordered payment of tuition following determination of a student’s ineligibility to attend school in a district; and 2) requests for hearing by school bus drivers seeking to contest the Department’s determination that a child has been left on the bus at the end of the driver’s assigned route, a type of proceeding which has arisen as a result of recent legislation (P.L. 2007, c. 77) providing for suspension or revocation of a driver’s school bus endorsement when this occurs.  




The following summarizes the content of each subchapter, noting changes to existing rules:

Subchapter 1.
  General Provisions

N.J.A.C.  6A:3-1.1  
Purpose and scope 



This section sets forth the general purpose and scope of the chapter.  A proposed new subsection (d) is added to clarify that the provisions of this chapter do not apply to certain types of appeals, which are governed instead by the provisions of N.J.A.C. 6A:4, and a corollary amendment is proposed to subsection (c) for structural consistency with the proposed new subsection.   

N.J.A.C.  6A:3-1.2  
Definitions 

This section defines terms used throughout the chapter.  Amendments are proposed to:  1) expand the definition of “day” to provide notice that filings received after the close of business at 4:15 p.m. are deemed filed the next business day;  2) update the definition of “district board of education” to reflect current statutory terminology with respect to districts subject to State intervention; and 3) add a definition of State district superintendent to clarify, by reference to the applicable statute, that the term applies to any superintendent in a district under full State intervention, regardless of whether he or she is newly appointed or retained from the district’s prior administration.  Additionally, the definition of “filing is revised and expanded to reflect current Department practices: 1) requiring permission from the director of the Bureau of Controversies and Disputes before papers may be faxed and establishing a general limit of 10 faxed pages; 2) requiring provision an extra copy of, and self-addressed stamped envelope for, any submission for which a litigant wishes return of a filed copy; and 3) deeming submissions received after the close of business at 4:15 p.m. to be filed on the next business day. 
N.J.A.C.  6A:3-1.3  
Filing and service of petition    


This section prescribes the procedures for filing a petition of appeal initiating a contested case before the Commissioner.   Amendments are proposed to N.J.A.C. 6A:3-1.3(a) to require party email addresses, where available, and to N.J.A.C. 6A:3-1.3(a)3 to incorporate the preceding references to fax and email address.  An amendment is proposed to N.J.A.C. 6A:3-1.3(e)2 providing for dismissal – rather than transfer to the Office of Special Education – of a matter determined, after notice to the parties and opportunity to be heard, to pertain solely to issues arising under special education law.  Proposed new language is added at N.J.A.C. 6A:3-1.3(i)2 to clarify that the 90-day filing period for increment withholding matters submitted to the Public Employment Relations Commission for determination of proper forum begins to run upon notice of the Commission’s decision or the final judicial decision in any appeal thereof, and at N.J.A.C. 6A:3-1.3(i)3 to provide notice that school bus drivers seeking a hearing prior to suspension or revocation of the school bus driver endorsement for leaving a child on the bus at the end of the route must file their appeals within 10 business days of the date of the Department’s written notice of the impending suspension or revocation.  Amendments are also proposed to: 1) delete prior requirements for two extra copies of all submissions; 2) update references to the former Division of Youth and Family Services; and 3) make minor technical and stylistic adjustments throughout the section. 

N.J.A.C.  6A:3-1.4  
Format of petition



This section prescribes the format for preparing a petition of appeal.  Amendments are proposed, for consistency with N.J.A.C. 6A:3-1.3, to require that petitioners provide telephone and, if available, fax numbers and email addresses for themselves and each respondent 

N.J.A.C.  6A:3-1.5   
Filing and service of answer



This section prescribes the filing and content requirements for answers to petitions of appeal.  Amendments are proposed for clarity, completeness and consistency with the party information requirements of N.J.A.C. 6A:3-1.3, and to eliminate the current requirement for extra copies of submissions.

N.J.A.C.  6A:3-1.6   
Interim relief or stay



This section prescribes the requirements for the filing and disposition of motions for emergent relief.  Amendments are proposed to the section heading to more clearly indicate the section’s content, and to eliminate the current requirement for extra copies of submissions.

N.J.A.C.  6A:3-1.7  
Amendment of petition and answer



This section prescribes the parties’ right to file amendments to pleadings.  An amendment is proposed to eliminate the current requirement for extra copies of submissions.

N.J.A.C.  6A:3-1.8  
Permission to intervene or participate



This section prescribes the procedures and standards by which interested persons or entities may apply to intervene or participate in a contested case.  An amendment is proposed to eliminate the current requirement for extra copies of submissions.

N.J.A.C.  6A:3-1.9   
Appearance and representation



This section provides that parties to contested cases may represent themselves, or be represented consistent with applicable OAL rules.  No amendments are proposed to this section.

N.J.A.C.  6A:3-1.10 
 Dismissal or transfer of petition



This section authorizes the Commissioner to dismiss a matter prior to transmittal to the OAL under certain conditions.  An amendment is proposed to delete the current subsection (b), which authorizes the Bureau of Controversies and Disputes to transfer certain matters to another office within the Department or to the Division on Civil Rights, and to adjust the codification of the preceding subsection to reflect such deletion.

N.J.A.C.  6A:3-1.11  
Hearing     


This section prescribes the Commissioner’s authority to hear a matter directly, assign it to an Assistant Commissioner, or transmit it to the OAL.  No amendments are proposed to this section.

N.J.A.C.  6A:3-1.12
Summary decision



This section prescribes the procedure for submission and hearing of motions for summary decision.  Amendments are proposed to eliminate the current requirement for extra copies of submissions and to clarify that applications for summary decision are made by motion duly served on each other party.

N.J.A.C.  6A:3-1.13  
Settlement or withdrawal of contested matter



This section prescribes the procedures for settling or withdrawing a contested case.  Minor stylistic amendments are proposed.

N.J.A.C.  6A:3-1.14   Written decision



This section provides for Commissioner determinations to be embodied in written decisions meeting the standards set forth in applicable rules of the OAL.  An amendment is proposed to reflect that Commissioner decisions are final agency decisions appealable to the Appellate Division of the Superior Court.  

N.J.A.C.  6A:3-1.15     Motion for stay, reconsideration or clarification 


This section establishes procedures and standards for filing and adjudication of motions for stay, reconsideration or clarification of Commissioner’s decisions.  Amendments are proposed to eliminate the current requirement for extra copies of submissions and to reflect that Commissioner decisions are appealable to the Appellate Division of the Superior Court.  

N.J.A.C.  6A:3-1.16   Relaxing of rules



This section authorizes the Commissioner to relax any rule within this chapter that is not based on specific statutory or OAL requirements, in cases where the Commissioner determines that strict adherence to such rule would be inappropriate, unwarranted or likely to result in injustice.  No amendments are proposed to this section.

N.J.A.C.   6A:3-1.17   Awarding of interest   



This section authorizes the Commissioner to award prejudgment and postjudgment interest, and establishes the standards, rates and method of application for such awards.  No amendments are proposed to this section.

Subchapter 2.    Declaratory Rulings

N.J.A.C.  6A:3-2.1   
Petition for declaratory ruling  



This section prescribes the requirements for the filing of requests for declaratory ruling, as well as the Commissioner’s discretion to entertain or reject such requests.  No amendments are proposed to this section.

N.J.A.C.  6A:3-2.2    
Format of petition for declaratory ruling



This section prescribes the format for preparing a petition for declaratory ruling.  No amendments are proposed to this section.

N.J.A.C.  6A:3-2.3    
Dissemination of declaratory rulings



This section requires the Commissioner to disseminate declaratory rulings through the executive county superintendents of schools.  An amendment is proposed to reflect current statutory terminology. 

Subchapter 3.   Order to Show Cause

N.J.A.C.  6A:3-3.1  
Commissioner’s order to show cause



This section prescribes the circumstances under which the Commissioner may issue an order to show cause.  In subsection (a), amendments are proposed for clarity and to add or update pertinent statutory citations, adjust terminology based on current usage and statutory language, and add a provision based on recent statutory and regulatory enactments authorizing withholding or recovery of State aid due to unreasonable, ineffective or inefficient expenditures.  In subsection (b), amendments are proposed to accommodate a new provision clarifying, by directing the reader to a proposed new subchapter, that orders to show cause may not be sought for purposes of enforcing monetary awards through recording of the Commissioner’s final order of assessment on the judgment docket of the Superior Court. 

Subchapter 4.   Petitions Under Teachers’ Minimum Salary Act

N.J.A.C.  6A:3-4.1   
Withholding salary increment



This section provides for filing a petition of appeal when an increment is withheld from a teaching staff member based on educational performance.  Amendments are proposed for precision in language and to provide clear notice of the statutory time frame for filing of an appeal to the Commissioner where a dispute has first been submitted to the Public Employment Relations Commission for determination of proper forum. 
Subchapter 5.  Charges Under Tenure Employees’ Hearing Act

N.J.A.C.  6A:3-5.1  
Filing of written charges and certificate of determination

This section prescribes the requirements for the filing and certification of charges against tenured school employees.  Amendments are proposed to eliminate the current requirement for extra copies of submissions, conform terminology to current statutory usage, and to make minor structural adjustments in the interest of clarity.  An amendment is also proposed to subsection (c) to provide clear notice that its provisions apply, by statute, to vice principals as well as principals.

N.J.A.C.  6A:3-5.2   
Format of certificate of determination 
This section prescribes the requirements for the certificate of determination.   No amendments are proposed to this section.

N.J.A.C.  6A:3-5.3   
Filing and service of answer to written charges  



This section prescribes the requirements for the filing of an answer to tenure charges, including the circumstances under which a request for extension may be made.  Amendments are proposed for clarity and to eliminate the current requirement for extra copies of submissions.

N.J.A.C.  6A:3-5.4  
Filing and certification of charges against tenured employees in the Departments of Children and Families, Corrections and Education, and in the Juvenile Justice Commission



This section prescribes the requirements for filing, certification and answer of tenure charges against employees of State agencies accorded tenure under the school laws.  Amendments are proposed to conform agency names and titles to current usage.

N.J.A.C.  6A:3-5.5    
Determination of sufficiency and transmittal for hearing


This section sets forth the duties of the Commissioner upon the filing of tenure charges.  No amendments are proposed to this section.   

N.J.A.C.  6A:3-5.6   
Withdrawal, settlement or mooting of tenure charges



This section sets forth the procedures and standards for withdrawal and settlement of tenure charges, and references a rule providing that where charges of crime, misdemeanor or unbecoming conduct against a teaching staff member cannot be pursued because the charged party has unilaterally resigned or retired, the Commissioner may refer the matter to the State Board of Examiners for possible suspension or revocation of certificate.  An amendment is proposed to subsection (d) to clarify that it pertains solely to teaching staff members. 

Subchapter 6. Termination of Sending-Receiving Relationship

N.J.A.C.  6A:3-6.1  
Application for termination or change in allocation



This section prescribes a mechanism by which a fuller record can be developed for review by the Commissioner upon a district board’s uncontested application to terminate or change the allocation of students in a sending-receiving relationship pursuant to N.J.S.A. 18A:38-13.  Amendments are proposed to eliminate the current requirement for extra copies of submissions and to clarify that, where an application is initially contested but subsequently proposed – either prior to transmittal to the OAL or during OAL proceedings – to be granted as a result of settlement or withdrawal of all opposition, the subchapter will apply if the record as it then stands is insufficient, due to the absence of adversarial perspective, for assessment consistent with the standard of statute.

Subchapter 7.
   Appeals from Decisions of the New Jersey State Interscholastic Athletic Association (NJSIAA)

N.J.A.C.  6A:3-7.1    
Filing and service of petition



This section prescribes the requirements for filing, service and initial disposition of petitions appealing final decisions of the NJSIAA.  No amendments are proposed to this section. 

N.J.A.C.  6A:3-7.2    
Answer; record on appeal



This section prescribes the requirements for filing answers to petitions appealing NJSIAA decisions, and defines the limits of the record on which the Commissioner will decide an NJSIAA matter.  No amendments are proposed to this section. 

N.J.A.C.  6A:3-7.3    
Schedule of briefing



This section establishes the briefing schedule for appeals from final decisions of the NJSIAA.  No amendments are proposed to this section. 

N.J.A.C.  6A:3-7.4    
Applications for emergent relief



This section sets forth the procedure for filing, briefing and disposition of NJSIAA matters in which emergent relief is requested.  No amendments are proposed to this section. 

N.J.A.C.  6A:3-7.5    
Standard of review



This section sets forth the standard of review for Commissioner determination on appeals from final decisions of the NJSIAA.  No amendments are proposed to this section.

N.J.A.C.  6A:3-7.6    
Commissioner’s decision



This section incorporates the statutory provision for appeal of Commissioner decisions in NJSIAA matters to the Appellate Division of the Superior Court.  No amendments are proposed to this section.

Subchapter 8. Appeals from Local District Determinations of Entitlement to Attend School Based Upon Domicile or Residency in District 

N.J.A.C.  6A:3-8.1   Exceptions to general appeal requirements



This section addresses special procedural issues associated with appeal of district board of education determinations of ineligibility to attend school based on domicile or residency pursuant to N.J.S.A. 18A:38-1 and N.J.A.C. 6A:22.  Amendments are proposed to:  1) require letter petitions from pro se petitioners to include telephone and, where available, fax numbers and email addresses, as well as a statement of understanding that they may be assessed tuition if they abandon or are unsuccessful in their appeal; 2) clarify that represented petitioners must conform to the customary requirements for petitions of appeal, including service on the board of education; and 3) more clearly specify the process that will transpire where an appeal is abandoned by the petitioner and the Board seeks an order assessing tuition.  Amendments are also proposed to reference current regulations, provide notice of Department practice with respect to acknowledging receipt of petitions, eliminate requirements for multiple copies, conform certain terms to current statutory usage, and adjust the codification to accommodate the proposed rewriting and recodification of N.J.A.C. 6A:3-8.1(d)1.   
Subchapter 9.    Review of Penalty Recommendations of the School Ethics Commission

N.J.A.C.  6A:3-9.1  
Commissioner review of penalty recommendations



This section references the procedure, as set forth in OAL rules at N.J.A.C. 1:6C, by which the Commissioner – pursuant to N.J.S.A. 18A:12-29(c) – reviews penalty recommendations made by the School Ethics Commission when that body finds that a violation of the School Ethics Act has occurred.  Amendments are proposed to clearly distinguish this procedure from appeal of the Commission’s actual findings of violation or interlocutory decisions – which are now heard by the Commissioner in accordance with N.J.A.C. 6A:4 – and from appeals of its dismissal of a complaint or finding of no probable cause to credit the allegations in a complaint, which are heard by the Appellate Division of the Superior Court. 

Subchapter 10.   “Abbott” Appeals

N.J.A.C.  6A:3-10.1  
Appeal of Department determinations 



This section clarifies that appeals of Department determinations in “Abbott” matters shall proceed in accordance with the provisions of this chapter pertaining to petitions of appeal, except as otherwise required by applicable rules or directives of the Court.  No amendments are proposed to this section.

Subchapter 11.   Applications for Issuance of Facilities Bonds

N.J.A.C. 6A:3-11.1  
Application to issue bonds following defeated referenda 



This section provides notice that applications for an order of the Commissioner authorizing the issuance of bonds without voter approval pursuant to the Educational Facilities Construction and Financing Act are to be filed, and shall proceed, in accordance with the provisions of N.J.A.C. 6A:26, Educational Facilities.  No amendments are proposed to this section.

Subchapter 12.   Requests for Recording of Judgment



A new subchapter is proposed to address special provisions for requests for recording of judgments.

6A:3-12.1  
Recording of assessments on judgment docket of Superior Court 




This proposed new section provides clear public notice of the process by which a prevailing party may, pursuant to N.J.S.A. 2A:58-10, request the Commissioner to issue an order notifying the Clerk of the Superior Court that the Commissioner’s final order in a contested case, assessing a fixed amount of money against a non-prevailing party, is subject to recording on the judgment docket of the court.  It further provides for a non-prevailing party to be heard, prior to such recording, as to any claim of error in the amount of judgment sought.

Subchapter 13.   Hearings prior to Suspension or Revocation of School Bus Driver Endorsement Pursuant to N.J.S.A. 18A:39-28 et seq.



A new subchapter is proposed to address special provisions for hearings following a finding that a child has been left on a school bus driver’s bus. 

6A:3-13.1  
Request for hearing upon notice of impending suspension or revocation  

This proposed new section provides clear public notice of the process by which a school bus driver, who has been advised of the Department’s determination that suspension or revocation of his or her school bus endorsement is required pursuant to N.J.S.A.18A:39-28 et seq. because a child was left on the school bus to which he or she was assigned, may contest such determination prior to the Department’s notifying the Motor Vehicle Commission of its obligation to suspend or permanently revoke the driver’s school bus endorsement and the driver’s employer of the driver’s ineligibility, for the period of suspension or permanently, as the case may be, for employment as a school bus driver.        

Social Impact




The primary impact of the rules proposed for readoption with amendments is to provide a uniform mechanism by which district boards of education, school employees, students, parents and the general public may obtain due process and seek relief for alleged violations of school law by having disputes decided by the Commissioner of Education.  The rules as proposed are intended to make this mechanism as well-defined, accessible and easy to use as possible, consistent with the requirements of the Administrative Procedure Act.  

Economic Impact




The rules proposed for readoption with amendments will impose no economic burden on parties in contested cases other than those associated with preparation of required papers, appearance at hearing when necessary, and representation by legal counsel where a party elects, or is required, to be so represented; in this regard, the elimination of requirements for submission of extra copies will result in savings to parties, while requiring parties to bear the burden of copying and postage for return of filed copies and limiting the number of pages that may be faxed will result in economies for the Department.  There are no filing fees, nor is the Commissioner authorized to award attorney fees or damages.  

Federal Standards Statement




The rules proposed for readoption with amendments will not be inconsistent with or exceed any Federal standards or requirements, since no such standards or requirements address the mechanisms prescribed in this chapter. 

Jobs Impact




The rules proposed for readoption with amendments will result in neither the generation nor the loss of jobs in public school districts or the State.

Agriculture Industry Impact




The rules proposed for readoption with amendments will have no impact on the agriculture industry.

Regulatory Flexibility Analysis




Certain entities qualifying as small businesses under the Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq., such as approved private schools for the handicapped and small companies providing services or materials to public school districts, must comply with the procedures of this chapter in the event they choose to initiate, or are named as a party to, a contested case before the Commissioner; however, the burden of such compliance is minimal, and is offset by the benefit of having a clearly defined mechanism for resolution of disputes.  Additionally, a party to a contested case may wish to employ an attorney or other permitted person for purposes of representation, although such professional services are not required under the rules.  In all other respects, the rules proposed for readoption with amendments impose no recording, recordkeeping or further compliance requirements on small businesses. 

Smart Growth Impact
The rules proposed for readoption with amendments will have no impact on the achievement of smart growth or implementation of the State Development/Redevelopment Plan.

Housing Affordability Impact

The rules proposed for readoption with amendments will have no impact on the average cost of housing in the State.  The rules establish procedures for the hearing and adjudication of school law disputes by the Commissioner of Education.   

Smart Growth Development Impact



The rules proposed for readoption with amendments will not evoke a change in housing production in Planning Area 1 or 2, or within designated centers, under the State Development and Redevelopment Plan.  The rules establish procedures for the hearing and adjudication of school law disputes by the Commissioner of Education.   




Full text of the proposed readoption may be found in the New Jersey Administrative Code at N.J.A.C. 6A:3.

Full text of the proposed amendments follows (additions indicated in boldface thus; deletions indicated in brackets [thus]): 

CHAPTER 3

CONTROVERSIES AND DISPUTES

SUBCHAPTER 1. GENERAL PROVISIONS

6A:3-1.1  Purpose and scope    

   (a)  This chapter sets forth the rules of procedure established by the Department of Education for the filing of petitions with the Commissioner of Education to hear and decide controversies and disputes arising under school laws in accordance with N.J.S.A. 18A:6-9.  

   (b)  This chapter also establishes special rules of procedure for specific types of controversies in accordance with the requirements of the following statutes: 

1. The filing of tenure charges pursuant to N.J.S.A. 18A:6-10 through 18A:6-17; 

2. Termination of sending-receiving relationships pursuant to N.J.S.A. 18A:38-13;

3. Appeals from decisions of the New Jersey State Interscholastic Athletic Association pursuant to N.J.S.A. 18A:11-3;

4. Denials of entitlement to attend school pursuant to N.J.S.A. 18A:38-1; and


5.
Review of penalties recommended by the School Ethics Commission pursuant to N.J.S.A. 18A:12-29.

   (c)
[In accordance with N.J.S.A. 18A:7F-5e(3), this] This chapter shall not apply to district boards of education seeking restoration of budget reductions by governing bodies or boards of school estimate.  [Such] In accordance with N.J.S.A. 18A:7F-5e(3), such restorations shall be sought pursuant to the provisions of N.J.A.C. 6A:23-8.10.

   (d)
This chapter shall not apply to appeals of decisions of the State Board of Examiners suspending or revoking teaching certificates, decisions of the School Ethics Commission finding violation of the School Ethics Act, interlocutory decisions of the Board of Examiners or the School Ethics Commission, or requests for relief arising out of legal decisions of the State Board of Education.  In accordance with P.L. 2008, c. 36, such appeals and requests shall be made pursuant to the provisions of N.J.A.C. 6A:4.

6A:3-1.2  Definitions  
The words and terms used in this chapter shall have the following meanings, unless the context clearly indicates otherwise:

“ALJ” means an administrative law judge assigned by the Director of the Office of Administrative Law to preside over contested cases pursuant to N.J.S.A. 52:14F. 

“Commissioner” means the Commissioner of Education or a designated Assistant Commissioner to whom the Commissioner has delegated the authority to hear and decide a controversy or dispute pursuant to N.J.S.A. 18A:4-33 and 18A:4-34.  

“Contested case” means an adversarial proceeding in which the legal rights, duties, obligations, privileges, benefits or other legal relations of specific parties are required to be adjudicated by the Commissioner after opportunity for agency hearing pursuant to N.J.S.A. 18A:6-9, N.J.S.A. 52:14B (Administrative Procedure Act) and N.J.A.C. 1:1  (New Jersey Uniform Administrative Procedure Rules). 

“Day” means business day when the period specified is less than seven days, and calendar day when the period specified is seven days or more; provided, however, that calculations do not include the day of the action from which they are computed but do include the last day of the period being computed unless such day falls on a Saturday, Sunday or holiday, in which case the last day shall be deemed the next business day immediately following.   Filings received after the close of business (4:15 p.m.) shall be deemed filed on the next business day.  
“Department” means the New Jersey State Department of Education. 

“District board of education” means the board of education of a local or regional school district, a county special services school district or a county vocational school district, or the State district superintendent of a [State-operated] school district under full State intervention, the board of directors of an educational services commission or jointure commission, or the board of trustees of a charter school.

 “Filing” means receipt of an original paper by an appropriate officer of the Department.  [Filings] With the prior approval of the director of the Bureau of Controversies and Disputes, and generally up to a maximum of 10 pages, filings may be made by facsimile when they otherwise conform to requirements for submission and are accompanied by a statement that the original document [and requisite copies] will follow by mail or hand delivery.   Parties requesting return of a stamped copy of any filing must include an extra copy of the document, together with a self-addressed envelope stamped with sufficient postage for this purpose.  Filings received after the close of business (4:15 p.m.) shall be deemed filed on the next business day.  
 “Indispensable party” means a person(s) without whose inclusion a matter cannot proceed or an adequate judgment cannot be entered. 

“Interested person(s)” means a person(s) who will be substantially, specifically and directly affected by the outcome of a controversy before the Commissioner.

“OAL” means the Office of Administrative Law established pursuant to N.J.S.A. 52:14F.

 “Proof of service” means the provision of proof, pursuant to N.J.A.C 6A:3-1.3(h), of the delivery of a paper by mail or in person to a party, person or entity to whom or to which papers are required to be transmitted.  

 “Pro se” means a person who acts on his or her own behalf without an attorney or other nonlawyer representative as permitted by rules of the OAL.

“Representative” means an attorney or other person as permitted by the rules of the OAL appearing on behalf of a party in proceedings governed by this chapter.   

“Rules of the OAL” means the New Jersey Uniform Administrative Procedure Rules, N.J.A.C. 1:1.

“State district superintendent” means the superintendent of a school district under full State intervention, as appointed or retained pursuant to N.J.S.A. 18A:7A-35.   

6A:3-1.3  Filing and service of petition of appeal     

(a) To initiate a contested case for the Commissioner’s determination of a controversy or dispute arising under the school laws, a petitioner shall prepare a petition of appeal conforming to the requirements of N.J.A.C. 6A:3-1.4 and serve such petition upon each respondent, together with any supporting papers the petitioner may include with the petition.  The petitioner then shall file proof of service on each respondent, the telephone numbers (and fax numbers and email addresses where available) of the petitioner and each respondent, and the original [and two copies of the] petition and supporting materials, if any, with the Commissioner c/o the Director, Bureau of Controversies and Disputes, New Jersey State Department of Education, 100 River View Plaza, P.O. Box 500, Trenton, New Jersey 08625-0500.   In no case shall a petitioner submit materials to the Commissioner which have not been served upon each respondent.


1.  Any petition filed jointly by three or more petitioners, where the petitioners are pro se, shall designate one petitioner as a representative of the group for purposes of receipt of service for answer(s), initial correspondence, pretransmittal notices and other communications prior to the agency’s determination that the matter is a contested case.  In subsequent proceedings, however, if petitioners are acting as a group, the group shall comply with applicable rules of the OAL regarding representation.          


2.  A petition on behalf of a minor shall be filed by the parent or legal guardian of the minor.  Once such a petition is filed, the matter shall be subsequently identified by the initials of petitioner(s) and the child(ren).    


3.  A petitioner shall notify the Bureau of Controversies and Disputes of any change in address, [or] telephone number, fax number or email address prior to transmittal of a matter to the OAL.  


(b) A petitioner shall name as a party any person or entity indispensable to the hearing of a contested case.  Failure to name an indispensable party may be grounds for dismissal of the petition pursuant to N.J.A.C. 6A:3-1.10.


  1.  In the case of petitions by unsuccessful bidders challenging an award of bid by a board of education under the Public School Contracts Law (N.J.S.A. 18A:18A), the successful bidder shall be named as a respondent.



(c) A petitioner claiming benefits under N.J.S.A. 18A:30-2.1 shall include a copy of the ruling or settlement agreement issued by the Division of Workers’ Compensation with respect to the injury underlying the claim or provide reasons why the matter constitutes an exception to the requirement that the Commissioner refrain from exercising jurisdiction until the Division makes a determination of work-related injury.


(d)  A petitioner claiming that his or her employment was nonrenewed for reasons that are statutorily or constitutionally proscribed shall set forth in the petition at least a minimal factual basis for such allegation(s), consistent with New Jersey Court Rules at R.4:5-2. 


(e)  Where a petition is filed by or on behalf of a student who is, or who may be as a result of a pending evaluation, subject to the provisions of an individualized education program (IEP) or an accommodation plan pursuant to Section 504 of the Rehabilitation Act, the petition shall so indicate.  The petition shall further indicate whether the matter has been concurrently filed with the Department’s Office of Special Education Programs (OSEP).  



1.  If a petition appears to raise, in addition to issues within scope of the Commissioner’s authority, issues requiring a determination under State statutes or rules governing special education, the Individuals with Disabilities Education Act (IDEA), or Section 504 of the Rehabilitation Act, and the petition has not been concurrently filed with the OSEP, it will be docketed by the Bureau of Controversies and Disputes in accordance with this chapter and also forwarded to OSEP for docketing as a special education matter pursuant to N.J.A.C. 6A:14-2.7.  The two offices shall concurrently transmit the matter to the OAL with a request that the OAL initially docket and review the matter as a special education (EDS) case and issue a final decision pursuant to N.J.A.C. 6A:14-2.7, except that if the ALJ finds that some or all of the issues raised are within the authority of the Commissioner, the OAL shall additionally or instead, as the case may be, docket the matter as an education (EDU) case and the ALJ shall render an initial decision on such issues as are within the authority of the Commissioner and forward it to the Commissioner for agency review pursuant to applicable rules of the OAL.           


2.   If a petition appears solely to raise issues requiring a determination under State statutes or rules governing special education, the Individuals with Disabilities Education Act (IDEA), or Section 504 of the Rehabilitation Act, it may, after notice to the parties and opportunity to be heard, be [transferred to the OSEP] dismissed in accordance with the provisions of N.J.A.C. 6A:3-1.10[(b)].


(f)   Where a matter is transferred to the Commissioner by a court, it shall be the responsibility of the parties to ensure that the order of transfer, pleadings and any other pertinent papers are forwarded to the Commissioner, c/o the Director, Bureau of Controversies and Disputes, New Jersey State Department of Education, 100 River View Plaza, P.O. Box 500, Trenton, New Jersey 08625-0500, either by the court or by the parties themselves.  Where the documents filed do not sufficiently conform to  the requirements of this section and N.J.A.C. 6A:3-1.4, the complainant(s) will be asked to re-submit the matter to the Commissioner in the form of a duly conformed [Petition of Appeal] petition of appeal, to which the respondent(s) will then be directed to file an answer in accordance with N.J.A.C. 6A:3-1.5. 

     (g) Consistent with the provisions of N.J.A.C. 1:10A-14, where a petition, or tenure charge pursuant to N.J.A.C. 6A:3-5, is filed in a matter involving allegations of child abuse and neglect reported to or investigated by the [Division of Youth and Family Services (DYFS)] Department of Children and Families (DCF), the record of the matter shall be sealed to the extent necessary, pending further action by the ALJ to whom a matter is subsequently assigned at the OAL,  to protect all [DYFS] DCF records and reports regarding such abuse and neglect.

1.   The final agency decision in any dispute as to the confidentiality of records or reports of child abuse or neglect shall be made by [DYFS] DCF in accordance with N.J.S.A. 9:6-8.10a and N.J.A.C. 10:133G.


(h)  Proof of service shall be in the form of one of the following:

1. An acknowledgement of service signed by the attorney or the attorney’s designee for each respondent, or signed and acknowledged by the respondent or agent thereof, indicating the address at which each respondent was served;

2. An affidavit of the person making service, sworn or affirmed to be true in the presence of a notary public or other person authorized to administer an oath or affirmation, indicating the address at which each respondent was served; 

3.  A certification indicating the address at which each respondent was served and meeting the requirements of New Jersey Court Rules at R.1:4-4(b); or 

4. A copy of petitioner’s receipt for certified mailing or delivery by messenger to each respondent.  The return receipt card (“green card”) is not required for proof of service by certified mailing.


(i) The petitioner shall file a petition no later than the 90th day from the date of receipt of the notice of a final order, ruling or other action by the district board of education, individual party, or agency, which is the subject of the requested contested case hearing.  This rule shall not apply in instances where a specific statute, regulation or court order provides for a period of limitation shorter than 90 days for the filing of a particular type of appeal.


1.  Any petitioner claiming benefits under N.J.S.A. 18A:30-2.1 shall file a petition within 90 days of the date of the determination by the Division of Workers’ Compensation that either finds the employee to have sustained a compensable injury or settles the compensation claim without a determination of work-related causation, unless the claim constitutes an exception to the requirement that the Commissioner refrain from exercising jurisdiction until the Division has made a determination on the underlying injury, in which case the petition must be filed within 90 days of receipt of notice of the district board of education’s action, or of the action of the district board of education’s agent, which has the effect of denying such benefits.  


2.  Pursuant to N.J.S.A. 18A:29-14 and N.J.S.A. 34:13A-27(d), where an increment withholding dispute has been submitted to the Public Employment Relations Commission for determination of whether the withholding was predominantly disciplinary and the commission determines that the withholding was predominantly for reasons of teaching performance, the teaching staff member’s petition shall be filed within 90 days of notice of the commission's decision, or of the final judicial decision in any appeal from the decision of the commission, whichever is later.  


3.  A petitioner seeking to be heard as to why his or her endorsement to operate a school bus should not be suspended or revoked pursuant to N.J.S.A. 18A;39-28 et seq. because a child was found to have been left on the school bus to which he or she was assigned, shall file a petition within 10 business days of the date of the Department of Education’s written notice to petitioner of such finding. 


(j)  When the State of New Jersey Department of Education or one of its agents, or the State Board of Examiners or other entity located within the Department, is named as a party, proof of service [to] on the Attorney General of the State of New Jersey is required.  A petitioner shall direct such service to Department of Law and Public Safety, Division of Law, P.O. Box 112, Trenton, New Jersey 08625-0112, Attention:  Education Section.  When another agency of the State of New Jersey is named as a party, service on the Attorney General is also required, and a petitioner shall effect service as set forth in this [section] paragraph, but to the attention of the appropriate section of the Division of Law. 

6A:3-1.4   Format of petition of appeal    

        (a)  A petition shall include the name, [and] address, telephone number, and, if available, fax number and email address of each petitioner; the name, [and] address, telephone number, and, if available, fax number and email address of each party respondent; a statement of the specific allegation(s) and essential facts supporting them which have given rise to a dispute under the school laws; the relief petitioner is seeking; and a notarized statement of verification or certification in lieu of affidavit for each petitioner.   The petition should also cite, if known to petitioner, the section or sections of the school laws under which the controversy has arisen.   A petition should be presented in substantially the following form:

	(NAME OF PETITIONER(S)),
	:
	BEFORE THE COMMISSIONER

	PETITIONER(S),
	:
	OF EDUCATION OF NEW JERSEY

	
	 
	

	V.   
	 
	 

	(NAME OF RESPONDENT(S)),
	:
	PETITION

	RESPONDENT(S).
	:
	 

	
	 
	 

	Petitioner, ________________________, residing at _____________________________   , 

	hereby requests the Commissioner of Education to consider a controversy which has arisen between petitioner and respondent whose address is __________________, pursuant to the authority of the Commissioner to hear and determine controversies under the school law (N.J.S.A. 18A:6-9), by reason of the following facts:

	1. (Here set forth in as many itemized paragraphs as are necessary the specific allegation(s), and the facts supporting them, which constitute the basis of the controversy.)



	   WHEREFORE, petitioner requests that (here set forth the relief desired).



	
	________________________________

	Date_____________________
	Signature of petitioner or representative  


	
	

	    (Name of petitioner), of full age, being duly sworn upon his or her oath according to law deposes and says:

	    1. I am the petitioner in the foregoing matter.

	    2. I have read the petition and aver that the facts contained therein are true to the best of my knowledge and belief.

	
	________________________________

	
	Signature of petitioner

	
	

	Sworn and subscribed to before me this
	

	_______ day of      (month)     ,  (year)                                                  
	 

	__________________________________
	

	 (Signature of Notary Public or other person authorized to administer an oath or affirmation)  


	


   (b) A petition submitted by a pro se petitioner that substantially includes the requisite information as set forth in (a) above shall be accepted for filing notwithstanding that the petition does not conform to the prescribed technical format, and such petitioner shall be notified of any material deficiencies which shall be remedied before the matter can proceed.   However, where a petition does not meet minimal standards regarding parties, allegations or relief sought, it may be returned to the petitioner without being filed.

1.   Any submission returned to a petitioner pursuant to this subsection shall be accompanied by a letter noting the date of the submission’s receipt and identifying the deficiencies deemed to constitute substantial noncompliance.   

   (c) Any party to a controversy or dispute before the Commissioner, who is a party to another action before any other administrative agency, arbitration proceeding or court involving the same or similar issue of fact or law, shall indicate the existence of such action or complaint within the petition of appeal or the answer to the Commissioner, as may be appropriate.  Failure to so certify may be deemed to be sufficient cause for dismissal of the petition of appeal when, in the judgment of the Commissioner and/or the ALJ, such failure results in the duplication of administrative procedures for the resolution of a controversy or dispute.

   (d) Whenever such duplicate filing is discovered, and after the filing of the answer by the respondent, the case will be transmitted to the OAL for initial determination of which agency, if any, has the predominant interest in the outcome of the case.

6A:3-1.5  Filing and service of answer  
   (a) The respondent(s) shall serve an answer upon the petitioner within 20 days after receipt of the petition, unless a shorter period is required by statute, regulation or court order or directed by the Commissioner due to the emergent nature of a matter.  The answer shall state in short and plain terms the defenses to each claim asserted and shall admit or deny the allegation(s) of the petition.  

1.  A respondent shall notify the Bureau of Controversies and Disputes of any change in address, [or] telephone number, fax number or email address prior to transmittal of a matter to the OAL.  

   (b) Respondent(s) may not generally deny all the allegations, but shall make specific denials which meet the substance of designated allegations or paragraphs of the petition.

   (c) The Commissioner shall deem an affirmative defense to an allegation as also a denial of that allegation.

   (d) The [original and two copies of the] answer, and [of] any supporting papers the respondent includes, shall be filed with the Commissioner, together with proof of service of a copy thereof upon petitioner.  In no case shall a respondent submit materials to the Commissioner which have not been served upon the petitioner and other parties.

   (e) Failure to answer a petition within the 20-day period from receipt of service shall result in a notice to the respondent informing the respondent that unless an answer is filed within 10 days of the receipt of said notice, each count in the petition [of appeal] shall be deemed admitted and the Commissioner may decide the matter on a summary basis.

    (f)   Upon written application by a party, the Commissioner may extend the time for answer; provided that the application was received by the Commissioner prior to the expiration of the initial 20-day period, and provided that a copy of the application was served upon all parties to the contested case.  

1.   Applicants for extensions are encouraged to secure the consent of the other parties, and where consent has been obtained prior to application to the Commissioner, the application shall so state.  Any reasonable request for extension shall be granted when all parties consent.    Requests for extensions which are opposed by one or more of the parties may be granted upon a finding of good cause shown.  

   (g) Nothing in this section precludes the filing of a motion to dismiss in lieu of an answer to a petition, provided that such motion is filed within the time allotted for the filing of an answer.  Briefing on such motions shall be in the manner and within the time fixed by the Commissioner, or by the ALJ if the motion is to be briefed following transmittal to the OAL. 

[1.  Any papers filed in conjunction with such a motion shall be submitted in original form with two copies.]

   (h)  The provision of subsection (a) above allowing 20 days within which to file an answer, and the provisions of subsections (e) and (f) above in their entirety, shall not apply to answers filed to tenure charges pursuant to N.J.A.C. 6A:3-5.3.  

6A:3-1.6  [Interim] Emergent relief or stay 

    (a) Where the subject matter of the controversy is a particular course of action by a district board of education or any other party subject to the jurisdiction of the Commissioner, the petitioner may include with the petition of appeal, a separate motion for emergent relief or a stay of that action pending the Commissioner’s final decision in the contested case.

     (b) A motion for a stay or emergent relief shall be accompanied by a letter memorandum or brief which shall address the following standards to be met for granting such relief pursuant to Crowe v. DeGioia, 90 N.J. 126 (1982):   

1. The petitioner will suffer irreparable harm if the requested relief is not granted;

2. The legal right underlying petitioner’s claim is settled;

3. The petitioner has a likelihood of prevailing on the merits of the underlying claim; and

4. When the equities and interests of the parties are balanced, the petitioner will suffer greater harm than the respondent will suffer if the requested relief is not granted.

   (c) Any party opposing such motion shall so indicate as part of the answer to the petition filed pursuant to N.J.A.C. 6A:3-1.5.   However, upon review, the Commissioner may:

1.  Act upon such motion prior to the filing of an answer, provided a reasonable effort is made to give the opposing party an opportunity to be heard;

2.    Act upon such motion upon receipt of the answer; or

3.    Transmit the motion to the OAL for immediate hearing on the motion.

    (d) The Commissioner may decide a motion for interim relief or stay prior to any transmittal of the underlying matter to the OAL for hearing.   Once a matter has been transmitted, any subsequent motion for emergent relief shall be filed with the Commissioner who shall forward the motion for determination by the OAL in accordance with applicable rules of the OAL. 


1.     Where a matter has already been transmitted to the OAL, at the same time the motion is filed with the Commissioner, a copy of the motion and supporting memorandum or brief shall concurrently be filed with the OAL Clerk and the assigned ALJ, if known. 

    [(e) All papers submitted in conjunction with a motion for interim relief or stay shall be in original form with two copies.] 

6A:3-1.7  Amendment of petition and answer  

   (a)  Prior to the transmittal of any matter to the OAL, the Commissioner may order the amendment of any petition or answer, or any petitioner may amend the petition, and any respondent may amend the answer; provided, however, that once an answer or other responsive pleading is filed, an amendment to a petition may be made only with the consent of each adverse party or by leave of the Commissioner upon written application. 


[1. Any amendment or application to amend shall be submitted in original form with two copies.] 

(b)   Following transmittal to the OAL, motions to amend a petition or answer shall be filed with and determined by the OAL in accordance with applicable rules of the OAL.

6A:3-1.8  Permission to intervene or participate   

   (a)  Prior to any transmittal to the OAL, requests for intervention or participation in a contested case shall be addressed to the Commissioner.  Upon transmittal, requests shall be made to the OAL.  

   (b)  Such requests, whether decided by the Commissioner or by the OAL, shall be reviewed in accordance with the standards set forth in applicable rules of the OAL. 

[1.  Any request for intervention or participation shall be submitted in original form with two copies.]

6A:3-1.9  Appearance and representation 

   (a)  Any person may appear pro se or may be represented by an attorney at law admitted and authorized to practice in this State or by such other person as set forth in applicable rules of the OAL.  

 (b)  Once a matter has been deemed contested, a district board of education shall be represented by an attorney in accordance with applicable rules of the OAL. 

1.  Certain corporations other than district boards of education may be represented by non-lawyer representatives in accordance with applicable rules of the OAL. 

6A:3-1.10  Dismissal or transfer of petition 
  [(a)]  At any time prior to transmittal of the pleadings to the OAL, in the Commissioner’s discretion or upon motion to dismiss filed in lieu of answer, the Commissioner may dismiss the petition on the grounds that the petitioner has advanced no cause of action even if the petitioner’s factual allegations are accepted as true or for lack of jurisdiction, failure to prosecute or other good reason.  

   [(b)  If a petition is filed with the Bureau of Controversies and Disputes which appears, because of the nature of its allegations, to be more properly filed with another office in the Department, or with the Division on Civil Rights, the Bureau Director may confer with appropriate staff in such office or division and, upon agreement that the matter should properly be before such office or division and notice to the parties with opportunity to be heard, transfer the petition without docketing it as a school law dispute before the Commissioner.  In all such cases, notice of the transfer shall be promptly provided to the parties, and such notice shall include the date the petition was filed with the bureau.]

6A:3-1.11  Hearing     

     Upon the filing of the petition and answer(s) in a contested case, where the Commissioner does not determine to dismiss the matter pursuant to N.J.A.C. 6A:3-1.10(a), the Commissioner may either retain the matter for hearing directly and individually, designate an Assistant Commissioner to hear and decide the matter pursuant to N.J.S.A 18A:4-33 and 18A:4-34, or transmit the matter for hearing before the OAL.  All hearings, whether a matter is retained by the Commissioner, delegated to an Assistant Commissioner or transmitted to the OAL, shall be conducted in accordance with the rules of the OAL.  If the Commissioner retains a matter for hearing directly or through a designee, the matter may, in the Commissioner or designee’s discretion, be decided summarily where the record so permits.

6A:3-1.12  Summary decision
   (a)  At any time concurrent with or subsequent to the filing of an answer, but prior to transmittal of a matter to the OAL, any party may [move before] apply to the Commissioner for summary decision by way of a motion with proof of service on each other party.  The Commissioner may decide the motion directly or transmit it to the OAL for disposition.   


[1.   All papers filed in conjunction with motions for summary decision shall be submitted in original form with two copies together with proof of service on each other party.] 

   (b)  Applications for summary decision after a matter has been transmitted to the OAL shall be filed with the ALJ in accordance with applicable rules of the OAL.

6A:3-1.13   Settlement or withdrawal of contested matter

   (a)  Prior to transmittal to the OAL, a petitioner may withdraw a petition at any time.  Upon such withdrawal, the Commissioner shall discontinue all proceedings and notify all parties accordingly.  Following transmittal to OAL, a petitioner may request withdrawal in accordance with applicable rules of the OAL.

   (b)  Prior to transmittal to the OAL, parties to a contested matter may notify the Commissioner of settlement at any time.  


1.   Where settlement occurs prior to the filing of an answer, the matter shall be deemed withdrawn pursuant to (a) above.  


2.   Where settlement occurs subsequent to the filing of an answer, the parties shall set forth the full settlement terms for review and approval by the Commissioner.   

   (c)  Following transmittal of a matter to the OAL, parties shall effectuate settlement in accordance with applicable rules of the OAL. 

   (d)  Where [the] a district board of education is a party to a contested matter, any proposed settlement, whether submitted to the Commissioner or to the OAL, shall indicate, by signature of the board attorney or inclusion of [a] the district board of education’s resolution authorizing settlement, that the district board of education has consented to the terms of the settlement. 

   (e)  A proposed settlement, whether submitted to the Commissioner or to the OAL, shall not include terms restricting access to records or information deemed public by law, nor shall it include terms requiring disclosure of information protected from such disclosure by law.


(f)  The provisions of this section shall not apply to settlement and withdrawal of tenure matters, which are governed by N.J.A.C. 6A:3-5.6.

6A:3-1.14  Written decision 
   (a) Every determination of a controversy or dispute arising under the school law, or of charges against a district board of education employee or an employee of a State agency who is accorded tenure under the school law, with the exception of employees of charter schools, shall be made by the Commissioner.  Every such determination shall be embodied in a written decision which shall set forth findings of fact, conclusions of law and an appropriate order pursuant to applicable rules of the OAL.

  (b)  Any determination or decision of the Commissioner is appealable to the [State Board of Education, except where otherwise] Appellate Division of the Superior Court as provided by law; however, any decision of the Commissioner shall be binding unless and until reversed on appeal or a stay is granted by the Commissioner[, the State Board or a] or the court.

  (c)  A Commissioner’s decision shall be deemed filed three days after the date of mailing to the parties. 

6A:3-1.15   Motion for stay, reconsideration or clarification of Commissioner’s decision 

   (a)  Any party may make a motion for stay of a Commissioner’s decision pending a determination on appeal to the [State Board of Education or the court, as the case may be] Appellate Division of the Superior Court.  Such motion shall be made subsequent to, or concurrent with, the filing of a notice of appeal with the [State Board or the] court, but within [30] 45 days of the filing of the Commissioner’s decision.      

1.  A motion shall be filed with the Commissioner together with proof of service on each other party, accompanied by a copy of the notice of appeal and a letter memorandum or brief which addresses the standards to be met for granting such relief pursuant to Crowe v. DeGioia, 90 N.J. 126 (1982) as set forth at N.J.A.C. 6A:3-1.6(b).  The motion may be further briefed in accordance with the directives of the Commissioner, and shall be decided by the Commissioner based upon the above-referenced criteria. 

   (b)  Any party may make a motion for reconsideration or clarification of the Commissioner’s decision within 10 days of the filing of the Commissioner’s decision.   


1.  A motion shall be filed with the Commissioner together with proof of service on each other party, shall be briefed in accordance with the directives of the Commissioner, and shall be decided by the Commissioner in accordance with applicable rules of the OAL.


2.  A motion for reconsideration shall be considered based upon the following:

i. claim(s) of mistake, provided, however, that disagreement with the outcome of a decision, or with the analysis upon which it is based, shall not constitute “mistake” for purposes of this section; 

ii. newly discovered evidence likely to alter the outcome of a matter, where such evidence could not have been previously discovered by due diligence; 

iii. newly ascertained misrepresentation or other misconduct of an adverse party, where such misrepresentation or misconduct could not have been previously known; or

iv. reversal of a prior judgment on which the present matter is based.  


3. A motion for clarification shall be considered based upon necessity as specifically demonstrated in the papers submitted with the motion.  

   (c)  The filing of a motion for clarification or reconsideration shall not, in and of itself, relieve the parties from compliance with any judgment or order of the Commissioner.

   (d)  The filing of a motion for clarification or reconsideration shall not, in and of itself, alter the filing date of the Commissioner’s decision for purposes of appeal.     

   [(e)  All papers filed in conjunction with motions for stay, reconsideration or clarification shall be submitted in original form with two copies.]

6A:3-1.16 Relaxing of rules    

The rules in this chapter shall be considered general rules of practice to govern, expedite and effectuate the procedure before, and the actions of the Commissioner in connection with, the determination of controversies and disputes under the school laws.  Where such rules do not reflect a specific statutory requirement or an underlying rule of the OAL, they may be relaxed or dispensed with by the Commissioner, in the Commissioner’s discretion, in any case where a strict adherence thereto may be deemed inappropriate or unnecessary or may result in injustice.

6A:3-1.17 Awarding of interest   

   (a) The Commissioner may, pursuant to the criteria of this section, award prejudgment or postjudgment interest in any circumstance in which a petitioner has sought such relief and has successfully established a claim to a monetary award.


1.  Any petitioner seeking award of prejudgment interest shall so specify in the petition’s request for relief and shall propose, before the Commissioner or the ALJ, whoever is hearing the case, an interest calculation consistent with (d) below.


2.  Any party seeking postjudgment interest shall file a new petition in accordance with N.J.A.C. 6A:3-1.3, addressing the criteria set forth in (c)2 below and proposing an interest calculation consistent with (d) below. 

  (b) “Interest” is defined as follows:

  
1. Prejudgment interest is interest awarded for that period of time prior to the adjudication of the monetary claim.

2. Postjudgment interest is interest determined by the Commissioner to be due to a petitioning party for that period of time after the claim has been successfully adjudicated but remains unsatisfied.

  (c) The following criteria shall be applied when awarding interest:

1. The Commissioner may award prejudgment interest when the Commissioner has concluded that the denial of the monetary claim was an action taken in bad faith or has been determined to have been taken in deliberate violation of statute or rule.

2. The Commissioner may award postjudgment interest when a respondent has been determined through adjudication to be responsible for such payment, the precise amount of such claim has been established or could have been established and the party responsible for the payment of the judgment has neither applied for nor obtained a stay of the decision but has failed to satisfy the claim within 60 days of its award.

   (d) The rate of interest for the awarding of prejudgment and postjudgment interest shall equal the average rate of return, to the nearest one-half percent, for the corresponding preceding fiscal year terminating on June 30, of the State of New Jersey Cash  Management Fund (State accounts) as reported by the Division of Investment in the Department of the Treasury. 

SUBCHAPTER 2. DECLARATORY RULINGS

6A:3-2.1 Petition for declaratory ruling 
  (a) Pursuant to N.J.S.A. 52:14B-8, any interested person(s) may petition the Commissioner for a declaratory ruling with respect to rights, responsibilities and status arising from any statute or  rule within the jurisdiction of the Commissioner.  The determination to entertain such petitions for declaratory ruling shall be within the sole discretion of the Commissioner.  If such request is granted, the matter shall proceed in accordance with these rules as they pertain to petitions.  A declaratory ruling shall be binding upon the Commissioner and all parties to the proceedings on the specific statement of facts set forth therein.


1.  A request for a declaratory ruling shall reflect adverse positions on the statute or rule in question by the parties in interest, may not seek consequential relief beyond a declaration as to the meaning of the statute or rule, and may not be based on underlying facts which are future, contingent, uncertain or disputed. 

   (b) Except that the format of the petition shall be as set forth in this subchapter, the rules pertaining to filing, service and answer of petitions as set forth in this chapter shall apply to petitions for declaratory ruling.

6A:3-2.2 Format of petition for declaratory ruling 

(a) The format of the petition for declaratory ruling follows:

	
	:
	BEFORE THE COMMISSIONER OF

	 
	:
	EDUCATION OF NEW JERSEY

	CAPTION
	:
	 

	 
	:
	PETITION FOR DECLARATORY

	 
	:
	RULING


	    Petitioner,_______________________, residing at ____________________________,                                               

	hereby requests the Commissioner to render a declaratory ruling concerning the application of (N.J.S.A. 18A:___, N.J.A.C. 6:___, N.J.A.C. 6A:___) to the controversy which has arisen between petitioner and respondent who resides at _______________________ by reason of:


	    1. (Here set forth in as many itemized  paragraphs as are necessary the specific allegations, and the facts supporting them, which constitute the basis of the controversy.)

	    WHEREFORE, petitioner respectfully prays that the Commissioner shall construe the provisions of _________ and determine and declare ______________________________.



	 
	_____________________________

	 
	Signature of petitioner or   
representative

	Date: ________________________
	 

	 
	

	  (Name of petitioner), of full age, being duly sworn upon his or her oath according to law deposes and says:

	    1. I am the petitioner in the foregoing matter.

	    2. I have read the petition and aver that the facts contained therein are true to the best of my knowledge and belief.

	
	________________________________

	
	Signature of petitioner

	 
	

	Sworn and subscribed to before me this
	

	_______ day of     (month)     ,   (year)
	

	
	

	_______________________________ 
	 

	(Signature of Notary Public or other person authorized to administer an oath or affirmation)   
	 


6A:3-2.3 Dissemination of declaratory ruling   

    The Commissioner shall ensure the dissemination to district boards of education of the result of any declaratory ruling through the executive county superintendents of schools.

SUBCHAPTER 3. ORDER TO SHOW CAUSE

6A:3-3.1 Commissioner’s order to show cause   
   (a) If in the course of supervising the schools, and following investigation, the Commissioner becomes aware of violation(s) of the school laws in school districts which if true would entitle the Commissioner to impose a sanction on the Commissioner’s own initiative, the Commissioner may accord the district board of education or any other party subject to the Commissioner’s jurisdiction an opportunity to present its views preliminary to imposing such sanction by issuing an order directing such board or party to show cause why such sanction should not be imposed.  A statement of the factual details and investigative findings supporting the charge shall accompany the order.  This procedure shall not be deemed to be in lieu of a contested case hearing, and the right to a contested case hearing is independent of, and in addition to, this step.  An order to show cause shall be appropriate in the following circumstances, although it is not to be deemed limited thereto:

1.   Ordering alteration or abandonment of a school building (N.J.S.A. 18A:20-36);

2.   Withholding State aid for unsuitable facilities (N.J.S.A. 18A:33-2 and 18A:7F-9);

3.   Withholding salaries of:

i. [A] An executive county superintendent (N.J.S.A. 18A:7-4); [and] or

ii. Any teaching staff member (N.J.S.A. 18A:29-4) who neglects or refuses to perform any duty lawfully imposed upon such member until such time as the member complies;

4.    Suspending teachers’ certificates for wrongful cessation of duties (N.J.S.A. 18A:26-10 and 18A:28-8);


5.    Withdrawing approval of a private vocational school, [(N.J.S.A. 18A:54-4), a private school (N.J.S.A. 18A:69-3, 69-5), or a private] correspondence school, [(N.J.S.A. 18A:69-13); and] or online school, or the programs or staffing thereof (N.J.S.A. 34:15C-10.2(b)); 


6.   [Establishing a State-operated school district] Placing a district under full State intervention (N.J.S.A. 18A: [7A-14(e)).] 7A-15); and 


7.  Withholding or recovery of State aid due to unreasonable, ineffective or inefficient expenditures (N.J.S.A. 18A:7F-9 and N.J.A.C. 6A:23A-5.1).

   (b)  Parties to contested matters shall not submit or request the issuance of orders to show cause seeking enforcement of litigants’ rights.  Parties seeking enforcement of judgments of the Commissioner shall generally bring an action in the Superior Court as provided in New Jersey Court Rules at R.4:67-6.  

1. Such actions as are appropriately brought before the Commissioner due to the need for a further determination on a school law issue in order to resolve the parties’ adjudicated rights, are to be initiated by way of a petition conforming to the requirements of N.J.A.C. 6A:3-1.3, accompanied, where appropriate, by a motion for emergent relief with a letter memorandum or brief addressing the standards to be met for granting such relief pursuant to Crowe v. DeGioia, 90 N.J. 126 (1982) as set forth at N.J.A.C. 6A:3-1.6(b). 

2. Requests for enforcement of a monetary award through recording of the Commissioner’s final order of assessment on the judgment docket of the Superior Court pursuant to N.J.S.A. 2A:58-10 shall be made in accordance with N.J.A.C. 6A:3-12.1. 

SUBCHAPTER 4. PETITIONS UNDER TEACHERS’ MINIMUM SALARY ACT

6A:3-4.1 Withholding salary increment  

(a)  Where a district board of education acts to withhold a [teacher’s] teaching staff member’s salary increment based upon teaching performance pursuant to N.J.S.A. 18A:29-14, the [teacher] teaching staff member may file a petition of appeal according to the procedures [outlined] set forth in this chapter.  


1.  Disputes involving the withholding of a [teacher’s] teaching staff member’s salary increment for predominately disciplinary reasons shall be subject to the grievance procedures established by law in accordance with N.J.S.A. 34:13A-26.  Pursuant to N.J.S.A. 34:13A-27, if there is a dispute as to the nature of a withholding, the Public Employment Relations Commission shall determine whether the basis for the withholding is predominately disciplinary or predominantly for reasons of teaching performance; where the basis is found to be predominantly for reasons of teaching performance, a petition of appeal may thereafter be filed within the time frame set forth at N.J.S.A. 34:13A-27(d) (see N.J.A.C. 6A:3-1.3(i)2).     

SUBCHAPTER 5. CHARGES UNDER TENURE EMPLOYEES’ HEARING ACT

6A:3-5.1 Filing of written charges and certificate of determination    


(a) [In] N.J.A.C. 6A:3-1.3 (Filing and service of petition) shall not apply in a case of charges preferred before the Commissioner against an employee of a district board of education or of a [State-operated] school district under full State intervention pursuant to the Tenure Employees’ Hearing Act[, N.J.A.C. 6A:3-1.3 (Filing and service of petition) shall not apply].  In place of the usual petition, the district board of education or the State district superintendent shall file the [original and two copies of the] written charges and the required certificate of determination with the Commissioner together with the name of the attorney who it is anticipated for administrative purposes will be representing the district board of education or State district superintendent and proof of service upon the employee and the employee’s representative, if known.  Such service shall be at the same time and in the same manner as charges are filed with the Commissioner.

1.  In accordance with N.J.S.A. 34:13A-24, fines and suspensions imposed as minor discipline shall not constitute a reduction in compensation pursuant to the provisions of N.J.S.A. 18A:6-10 where the negotiated agreement between a district board of education and the majority representative of the employees in the appropriate collective bargaining unit provides for such discipline.  In these cases, tenure charges shall not be filed in order to impose minor discipline on a person serving under tenure.


(b) In all instances of the filing and certification of tenure charges, other than for reasons of inefficiency, the following procedures and timelines shall be observed:

1. Charges shall be stated with specificity as to the action or behavior underlying the charges and shall be filed in writing with the secretary of the district board of education or with the State district superintendent, accompanied by a supporting statement of evidence, both of which shall be executed under oath by the person or persons instituting such charges.

2. Charges along with the required sworn statement of evidence shall be transmitted to the affected tenured employee and the employee’s representative, if known, within three working days of the date they were filed with the secretary of the district board of education or the State district superintendent.  Proof of mailing or hand delivery shall constitute proof of transmittal.

3. The affected tenured employee shall have an opportunity to submit to the district board of education or the State district superintendent a written statement of position and a written statement of evidence both of which shall be executed under oath with respect thereto within 15 days of receipt of the tenure charges.

4. Upon receipt of the tenured employee’s written statements of position and evidence under oath, or upon expiration of the allotted 15-day time period, the district board of education shall determine by a majority vote of its full membership, or the State district superintendent shall determine, within 45 days whether there is probable cause to credit the evidence in support of the charges and whether such charges, if credited, are sufficient to warrant a dismissal or reduction of salary.  

5. The district board of education or the State district superintendent shall, within three working days, provide written notification of the determination to the employee against whom the charge has been made, in person or by certified mail to the last known address of the employee and the employee’s representative, if known.


6.  In the event the district board of education or the State district superintendent finds that such probable cause exists and that the charges, if credited, are sufficient to warrant a dismissal or reduction of salary, then the board or the State district superintendent shall, within 15 days, file such written charges with the Commissioner. The charges shall be stated with specificity as to the action or behavior underlying the charges and shall be accompanied by the required certificate of determination together with the name of the attorney who it is anticipated for administrative purposes will be representing the board or State district superintendent and proof of service upon the employee and the employee’s representative, if known.   Such service shall be at the same time and in the same manner as the filing of charges with the Commissioner.

 
7. Pursuant to N.J.S.A. 18A:6-11, all deliberations and actions of the district board of education with respect to such charges shall take place at a closed meeting.


(c)   In the event that the tenure charges are charges of inefficiency, except in the case of building principals ands vice principals in [State-operated] school districts under full State intervention, where procedures are governed by the provisions of N.J.S.A. 18A:7A-45 and such rules as may be promulgated to implement it, the following procedures and timelines shall be observed: 
1. Initial charges of inefficiency shall be stated with specificity as to the nature of the inefficiency alleged and filed by the appropriate administrator with the secretary of the district board of education or the State district superintendent along with a statement of evidence in support thereof executed under oath.  In the event the charges are against the chief school administrator of a district board of education, they shall be filed, along with the required statement of evidence, by a designated board member(s) upon the direction of the district board as ascertained by majority vote of the full board. 

2. The district board of education, through its board secretary, or the State district superintendent, upon receipt of the charges of inefficiency and the written statement of evidence in support thereof shall cause a copy of same to be transmitted to the affected employee and the employee’s representative, if known, within three working days.  Proof of mailing or hand delivery shall constitute proof of transmittal.

3. The district board of education, through its board secretary, or the State district superintendent shall direct that the employee be informed in writing that, unless such inefficiencies are corrected within the minimal 90 day period, or any longer period provided by the district board of education or State district superintendent, the district board of education or the State district superintendent intends to certify those charges of inefficiency to the Commissioner pursuant to N.J.S.A. 18A:6-11.

4.  Concurrent with notifying the employee of such charges of inefficiency, the district board of education or the State district superintendent shall direct that there be a modification of the individual professional improvement plan mandated by N.J.A.C. 6A:32-4.3 or N.J.A.C. 6A:32-4.4, to assure that such plan addresses the specific charges of inefficiency and comports with the timelines established for correction.

5. Upon completion of the minimal 90-day period for improvement, or such longer period as may be provided by the district board of education or the State district superintendent, the administrator(s) responsible for bringing such charges to the attention of the district board of education or the State district superintendent shall notify the district board of education or the State district superintendent in writing of what charges, if any, have not been corrected.  In the event the charges are against a chief school administrator of a district board of education, the district board shall determine by majority vote of the full board what charges, if any, have not been corrected.
6. The district board of education or the State district superintendent, upon receipt of the written notification or upon the district board’s determination in the case of a chief school administrator, shall notify the affected employee in writing that all of the inefficiencies have been corrected or, in the alternative, which of the inefficiencies have not been corrected.  The time from the expiration of the minimal 90-day period, or such longer period as may be provided by the district board of education or the State district superintendent, to the notification of the employee by the district board of education or the State district superintendent shall not exceed 30 calendar days.

7. In the event that certain charges of inefficiency have not been corrected, the affected employee shall have an opportunity to respond within 15 days of the receipt of said notification of inefficiency by filing a statement of evidence under oath in opposition to those charges.

8. Upon receipt of such written statement of evidence under oath or upon expiration of the allotted 15-day time period, the district board of education shall determine by a majority vote of its full membership, or the State district superintendent shall determine, within 45 days, whether there is probable cause to credit the evidence in support of the charges and that such charges, if credited, are sufficient to warrant a dismissal or reduction in salary.  

9. In the event the district board of education or the State district superintendent finds that such probable cause exists and that the charges, if credited, are sufficient to warrant a dismissal or reduction of salary, then the district board of education or the State district superintendent shall, within 15 days, file such written charges with the Commissioner. The charge shall be stated with specificity as to the nature of the inefficiency alleged, and shall be accompanied by the required certificate of determination together with the name of the attorney who it is anticipated for administrative purposes will be representing the district board of education or State district superintendent and proof of service upon the employee and the employee’s representative, if known.  Such service shall be at the same time and in the same manner as the filing of charges with the Commissioner. 

10. Pursuant to N.J.S.A. 18A:6-11, all deliberations and actions of the district board of education with respect to such charges shall take place at a closed meeting. 


(d)  The provisions of this section shall not apply to employees of charter schools, who are governed by the provisions of N.J.A.C. 6A:11-6.

6A:3-5.2 Format of certificate of determination   

   (a) The certificate of determination which accompanies the written charges shall contain a certification by the district board of education secretary or the State district superintendent:

1. That the district board of education or the State district superintendent has determined that the charges and the evidence in support of the charges are sufficient, if true in fact, to warrant dismissal or a reduction in salary;

2. Of the date, place and time of the meeting at which such determination was made and whether or not the employee was suspended and, if so, whether such suspension was with or without pay;


3. That such determination was made by a majority vote of the whole number of members of the district board of education or by the State district superintendent in accordance with N.J.S.A. 18A:7A-39; and

4. In the case of a charge of inefficiency, that the employee was given at least 90 days’ prior written notice of the nature and particulars of the alleged inefficiency.

   (b)  The provisions of this section shall not apply to employees of charter schools, who are governed by the provisions of N.J.A.C. 6A:11-6.

6A:3-5.3 Filing and service of answer to written charges    
   (a)  An individual against whom tenure charges are certified shall have 15 days from the date such charges are filed with the Commissioner to file a written response to the charges.  Except as to time for filing, the answer shall conform to the requirements of N.J.A.C. 6A:3-1.5(a) through (d).


1.  Consistent with N.J.A.C. 6A:3-1.5(g), nothing herein precludes the filing of a motion to dismiss in lieu of an answer to the charges, provided that such motion is filed within the time allotted for the filing of an answer.  [Any papers filed in conjunction with a motion to dismiss shall be submitted in original form with two copies.]  Briefing on the motions shall be in the manner and within the time fixed by the Commissioner, or by the ALJ if the motion is to be briefed following transmittal to the OAL. 

   (b)  Upon written application by the person against whom charges are filed, the Commissioner may extend the time period for the filing of an answer upon a finding of good cause shown consistent with the provisions of N.J.S.A. 18A: 6-16.  Such application shall be received prior to the expiration of the 15-day answer period, and a copy shall be served upon the charging district board of education or the State district Superintendent.  Such district board of education or State district superintendent shall promptly notify the Commissioner of any opposition to the request.  

1.  A request for extension which is not filed within the 15-day period allotted for answer to tenure charges will be considered only in the event of demonstrated emergency or other unforeseeable circumstance such that the request could not have been made within the requisite filing period. 

   (c)  Where no answer is filed within the requisite time period and no request for extension is made, or such request is denied by the Commissioner, or where the charged employee submits an answer or other responsive filing indicating that the employee does not contest the charges, the charges shall be deemed admitted by the charged employee.  

  (d)  The provisions of this section shall not apply to employees of charter schools, who are governed by the provisions of N.J.A.C. 6A:11-6.

6A:3-5.4 Filing and certification of charges against tenured employees in the Departments of [Human Services] Children and Families, Corrections and Education and in the Juvenile Justice Commission

   (a) The process for the filing and service of tenure charges against persons serving under tenure pursuant to N.J.S.A. 18A:60-1 within the Departments of [Human Services] Children and Families, Corrections and Education, or within the Juvenile Justice Commission pursuant to N.J.S.A. 52:17B-170, other than for reasons of inefficiency shall comport with the process as described in N.J.A.C. 6A:3-5.1(b) except as set forth in this section.  The charges shall be filed with the [Director of Employee Relations in the Department of Human Services, the] Director of the Office of Educational Services in the Department of Corrections, [the Director of the Office of Educational Services in] the Department of Children and Families, or the Juvenile Justice Commission, or with an individual within the Department of Education designated by the Commissioner, as appropriate.  Any written statement of position submitted by the affected employee in response to said charges shall be filed with those individuals in the respective departments in the manner and time frame prescribed by N.J.A.C. 6A:3-5.1(b).


1.  In accordance with N.J.S.A. 34:13A-24, fines and suspensions imposed as minor discipline shall not constitute a reduction in compensation pursuant to the provisions of N.J.S.A. 18A:6-10 where the negotiated agreement between an agency and the majority representative of the employees in the appropriate collective bargaining unit provides for such discipline.  In these cases, tenure charges shall not be filed in order to impose minor discipline on a person serving under tenure pursuant to N.J.S.A. 18A:60-1.

   (b) The [Director of Employee Relations in the Department of Human Services, the] Director of the Office of Educational Services in the Department of Corrections, [the Director of the Office of Educational Services in] the Department of Children and Families, or the Juvenile Justice Commission, or the individual designated by the Commissioner of Education, as the case may be, shall, upon receipt of respondent’s written statement of evidence under oath or upon expiration of the allotted 15 day time period, determine within 45 days whether there is probable cause to credit the evidence in support of the charges and whether such charges, if credited, are sufficient to warrant dismissal or reduction of salary and shall notify the affected employee of the determination in writing in the manner prescribed by N.J.A.C. 6A:3-5.1(b).

   (c) In the event that the [Director of Employee Relations in the Department of Human Services, the] Director of the Office of Educational Services in the Department of Corrections, [the Director of the Office of Educational Services in] the Department of Children and Families or the Juvenile Justice Commission, or the individual designated by the Commissioner of Education finds that probable cause exists and that the charges, if credited, warrant dismissal or reduction in salary, then such person shall file such charges and the required certification with the Commissioner of Education together with the name of the Deputy Attorney General who will be representing the agency and proof of service upon the employee and the employee’s representative, if known.  Such service shall be at the same time and in the same manner as charges are filed with the Commissioner. 

  (d) In the event that the tenure charges are charges of inefficiency, the procedures and timelines to be followed shall be as prescribed by N.J.A.C. 6A:3-5.1(c) except that receipt of all papers, required actions, transmissions, notifications, determinations and certifications prescribed by the aforesaid provision shall be the responsibility of the [Director of Employee Relations for charges arising out of  the Department of Human Services, the] Director of the Office of Educational Services for charges arising out of the Department of Corrections, [the Director of the Office of Educational Services for charges arising out of] the Department of Children and Families or the Juvenile Justice Commission; or the individual designated by the Commissioner of Education for charges arising out of the Department of Education.

      (e) The certificate of determination which accompanies the written charges shall contain a certification by the [Director of Employee Relations in the Department of Human Services, the] Director of the Office of Educational Services in the Department of Corrections, [the Director of the Office of Educational Services in] the Department of Children and Families, or  the Juvenile Justice Commission, or the individual designated by the Commissioner of Education:

1. That the director or responsible person has determined that the charges and the evidence in support of the charges are sufficient, if true in fact, to warrant dismissal or a reduction in salary;

2. Of the date on which such determination was made and whether or not the employee was suspended and, if so, whether such suspension was with or without pay; and

3. In the case of a charge of inefficiency, that the employee was given at least 90 days’ prior written notice of the nature and particulars of the alleged inefficiency.

   (f)  An individual against whom tenure charges are certified shall have 15 days from the date such charges are filed with the Commissioner to file a written response to the charges with the Commissioner consistent with the provisions of N.J.A.C. 6A:3-5.3(a).

   (g)  Upon written application by the person against whom charges are filed, the Commissioner may extend the time period for the filing of an answer upon a finding of good cause shown consistent with the provisions of N.J.S.A. 18A: 6-16.  Such application shall be received prior to the expiration of the 15-day answer period, and a copy shall be served upon the charging department, which shall promptly notify the Commissioner of its opposition, if any, to the request.  

1.  A request for extension which is not filed within the 15-day period allotted for answer to tenure charges shall be considered only in the event of demonstrated emergency or other unforeseeable circumstance such that the request could not have been made within the requisite filing period. 

  (h)
Where no answer is filed within the requisite time period and no request for extension is made, or such request is denied by the Commissioner, or where the charged employee submits an answer or other responsive filing indicating that the employee does not contest the charges, the charges shall be deemed admitted by the charged employee.  

6A:3-5.5  Determination of sufficiency and transmittal for hearing

  (a)  Within 15 days of receipt of the charged party’s answer or expiration of the time for its filing, the Commissioner shall determine whether such charge(s) are sufficient, if true, to warrant dismissal or reduction in salary.   Where the charges are determined insufficient, they shall be dismissed and the parties shall be notified accordingly.  Where the charges are determined sufficient, the matter shall, within 10 days of such determination, be transmitted to the OAL for further proceedings, unless the Commissioner retains the matter pursuant to N.J.A.C. 6A:3-1.11 or 6A:3-1.12.


1.  A notice of transmittal shall be issued to the parties by the Department of Education on the same date as the matter is transmitted to the OAL.   

   (b) Where a party to a tenure matter so requests, the Commissioner may agree to hold the matter in abeyance at any time prior to transmittal to the OAL.  Thereafter, requests to hold the matter in abeyance shall be directed to the OAL Clerk or the ALJ in accordance with the rules of the OAL.  Any request for abeyance, whether directed to the Commissioner or the OAL, shall be consistent with the intent of N.J.S.A. 18A:6-16 as amended by P.L. 1998, c. 42. 

6A:3-5.6  Withdrawal, settlement or mooting of tenure charges

  (a)  Once tenure charges are certified to the Commissioner, such charges may be withdrawn or settled only with the Commissioner’s approval.  Any proposed withdrawal or settlement, whether submitted to the Commissioner or to the ALJ, shall address the following standards established by the State Board of Education in the matter entitled In re Cardonick, State Board decision of April 6, 1983 (1990 School Law Decisions (S.L.D.) 842, 846):

1.  Accompaniment by documentation as to the nature of the charges;

2.  Explication of the circumstances justifying settlement or withdrawal;

3.  Consent of both the charged and charging parties;

4.  Indication that the charged party entered into the agreement with a full understanding of his or her rights;

5.  A showing that the agreement is in the public interest; and 

6.  Where the charged party is a teaching staff member, a showing that the teaching staff member has been advised of the Commissioner’s duty to refer tenure determinations resulting in loss of position to the State Board of Examiners for possible suspension or revocation of certificate.

  (b)  A settlement agreement shall not propose terms that would restrict access to information or records deemed public by law or result in misrepresentation of the reason for an employee’s separation from service.  Where tenure charges have been certified to the Commissioner by a district board of education, any proposed settlement shall indicate, by signature of the board attorney or inclusion of a district board of education resolution authorizing settlement, that the district board of education has consented to the terms of the settlement. 

   (c)   A proposed withdrawal or settlement of tenure charges shall be submitted to the Commissioner prior to transmittal of such charges to the OAL; thereafter, it shall be submitted to the ALJ in accordance with applicable rules of the OAL.  

   (d)  Where tenure proceedings against a teaching staff member are concluded prior to adjudication because the charged party has unilaterally resigned or retired, the Commissioner may refer the matter to the State Board of Examiners for action against the charged party’s certificate as it deems appropriate, when such referral is warranted under the provisions governing resignation or retirement prior to conclusion of tenure charges as set forth in N.J.A.C. 6A:9-17.4.   

   (e) Where a proposed settlement requires the tenured employee to relinquish a certificate issued by the State Board of Examiners, upon approval of the settlement agreement, the Commissioner shall forward the matter to the State Board of Examiners for proceedings in accordance with N.J.A.C. 6A:9-17.11. 

SUBCHAPTER 6.    TERMINATION OR ALTERATION OF SENDING-RECEIVING RELATIONSHIP

6A:3-6.1  Application for termination or change in allocation or apportionment 

   (a)  An application for change of designation of a high school (termination or severance of relationship) or of allocation or apportionment of students pursuant to N.J.S.A. 18A:38-13 shall be made by petition of appeal, accompanied by the required feasibility study, and shall proceed in accordance with the provisions of this chapter except as set forth below.  

   (b)  Where an application for change is unanswered within the requisite filing period, or is answered by a filing or filings indicating that each respondent does not oppose the application, the Commissioner shall so notify the petitioning district board of education and each respondent district board of education.  At the next public meeting of each district board of education following notice from the Commissioner, each district board of education shall announce that the record before the Commissioner shall remain open for a period of 20 days from the date of the announcement in order that interested persons or entities may submit written comments to the Commissioner.  Such announcement shall indicate the manner in which, and the address to which, comments may be submitted to the Commissioner as set forth in N.J.A.C. 6A:3-1.2 and 6A:3-1.3, and shall further indicate the nature and purpose of such comments as set forth in (c) below.


1.  Each district board of education shall, within 10 days of the date of the announcement, submit to the Commissioner a certification indicating the date the announcement was made and the content of the announcement.  

   (c)   Comments submitted pursuant to (b) above shall not exceed 10 pages in length, [shall be submitted to the Commissioner in duplicate,] shall be served on all parties to the case, shall include proof of such service when filed with the Commissioner, and shall specifically address the following statutory standard for the Commissioner’s review of applications for change in designation, allocation or apportionment:

1.  Comments shall address the question of whether the proposed change in designation, allocation or apportionment will result in a substantial negative impact in any of the affected districts in one or more of the following areas:   educational and financial implications; quality of education received by students; and racial composition of the student populations.  

   (d)  Each party to the application for change shall have 20 days to reply to any comments at the close of the designated comment period.  Any reply shall be served on all other parties to the application.      

   (e)  If the Commissioner determines, upon review of the record at the close of the period established for submission of comments and replies, that further inquiry, fact-finding or exploration of legal argument is necessary in order to decide the matter consistent with the standard of statute, the Commissioner shall direct such further proceedings as the Commissioner deems necessary.

  (f)  Where an application is initially contested but subsequently proposed, either prior to transmittal or at the OAL, to be granted as a result of settlement or withdrawal of each respondent’s opposition, the process set forth in this subchapter shall apply if the record does not reflect an adversarial perspective sufficient for the Commissioner to assess the application consistent with the standard of statute.     

SUBCHAPTER 7.   APPEALS FROM DECISIONS OF THE NEW JERSEY STATE INTERSCHOLASTIC ATHLETIC ASSOCIATION (NJSIAA)

6A:3-7.1  Filing and service of petition

  (a)  To initiate an appeal of a decision of the New Jersey State Interscholastic Athletic Association (NJSIAA) before the Commissioner, a petitioner shall prepare and serve a verified petition in the same form and manner as prescribed by this chapter, except as set forth below.

  
1.  The petitioner shall include with the petition a copy of the final NJSIAA decision from which appeal is being taken.


2.  The petitioner shall include with the petition the Record on Appeal obtained from the NJSIAA, including a Statement of Items comprising such record, or a certification attesting that such record and statement have been requested and will be provided to the Commissioner within ten (10) days, unless a different time frame is directed by the Commissioner.

i.  The record on appeal shall consist of all relevant papers on file with the NJSIAA, including all exhibits considered by the involved NJSIAA committees and the stenographic transcript of any such committee hearings.  Disputes about the content of the record shall be determined by the Commissioner prior to the establishing of a briefing schedule pursuant to N.J.A.C. 6A:3-7.3.

3.  The petitioner shall include a certification stating that the petitioner has exhausted the internal appeal procedures of the NJSIAA set forth in the NJSIAA constitution, bylaws and rules and regulations as adopted by member schools pursuant to N.J.S.A. 18A:11-3, and that the decision appealed from is a final determination of the NJSIAA.  

   (b)  The Commissioner shall summarily dismiss any petition filed prior to exhaustion of internal NJSIAA appeal procedures.  

1.   Where a petition challenges a rule of the NJSIAA or a determination of the NJSIAA that has not been reached through a quasi-judicial process including evidentiary hearing, and where the NJSIAA constitution, bylaws and rules and regulations adopted pursuant to N.J.S.A. 18A:11-3 do not provide for an applicable internal hearing process, the Commissioner shall decline to hear the matter on appeal until a hearing before the NJSIAA has been conducted in accordance with procedures agreed upon by the NJSIAA and the petitioner. 

   (c)  The Commissioner shall summarily dismiss any petition seeking to appeal a determination of the NJSIAA in an area that is expressly designated as not appealable by the NJSIAA constitution, bylaws or rules and regulations as adopted by member schools pursuant to law.  

   (d)   Upon filing of a petition, the appeal shall not proceed in accordance with the general provisions of this chapter, but shall instead proceed as set forth in this subchapter.

6A:3-7.2  Answer; record on appeal

   (a)  Within 10 days of its receipt of a verified petition, the NJSIAA and any other respondent shall file an answer to the petition in the same form and manner as prescribed by N.J.A.C. 6A:3-1.5.

   (b)  Any appeal from a decision of the NJSIAA shall be based exclusively on the record established in the internal proceedings before the NJSIAA, as specified in the Statement of Items Comprising the Record on Appeal or as determined by the Commissioner in the event of a dispute.  Supplementation of the record shall not be permitted except as directed by the Commissioner.

6:24-7.3  Schedule of briefing

  (a)  Within 10 days from the filing of the respondent(s)’ answer(s), the petitioner shall file a brief setting forth the argument for its petition, together with proof of service upon the NJSIAA and any other respondent.

   (b)  The NJSIAA and any other respondent shall file briefs in opposition within 10 days of the receipt of the petitioner’s brief, together with proof of service upon the petitioner(s).

   (c)  After the filing of briefs pursuant to (b) above, no further briefs shall be allowed except as directed by the Commissioner and the record of the matter shall be deemed closed.

   (d)  Nothing in this section shall preclude the Commissioner from adjusting the requirements of (a) and (b) above when the Commissioner’s ability to render a timely decision would not be compromised by granting a party’s request for additional time within which to make required submissions. 

6A:3-7.4  Applications for emergent relief

   (a)  Where a petitioner is seeking emergent relief, a petition shall be filed in accordance with N.J.A.C. 6A:3-7.1, except as set forth below, and shall be accompanied by a separate motion and brief meeting the requirements of N.J.A.C. 6A:3-1.6.  


1.  The petitioner shall include with the petition the Record on Appeal obtained from the NJSIAA, including a Statement of Items comprising such record, or a certification attesting that such record and statement have been requested and will be provided to the Commissioner within three (3) days, unless a shorter time frame is directed by the Commissioner due to a matter’s extreme urgency or a longer time frame is agreed upon by the parties and the Commissioner.


2. Where the relief sought in the petition will become moot upon the Commissioner’s decision on the motion for emergent relief, petitioner’s brief shall additionally address the merits of the petition so that the Commissioner’s decision on the emergent application shall resolve the entire controversy without further proceedings. 

   (b)  Within three (3) days of its receipt of a verified petition with motion for emergent relief, or within such shorter period as may be directed by the Commissioner due to a matter’s extreme urgency, the NJSIAA and any other respondent shall file an answer to the petition in the same form and manner as prescribed by N.J.A.C. 6A:3-1.5, together with a brief in opposition to petitioner’s submission pursuant to subsection (a) above and proof of service upon the petitioner(s).

   (c)  After the filing of briefs pursuant to (a) and (b) above, no further briefs shall be allowed except as directed by the Commissioner and the record of the matter shall be deemed closed.

6A:3-7.5  Standard of review

   (a)  In determining appeals from NJSIAA decisions, the Commissioner’s scope of review shall be appellate in nature.  

1.  If the NJSIAA has granted a petitioner due process and its decision is supported by sufficient credible evidence in the record as a whole, the Commissioner shall not substitute his or her judgment for that of the NJSIAA, even if the Commissioner might judge otherwise in a de novo review.  

2.  The Commissioner shall not overturn NJSIAA’s application of its own rules absent a demonstration by the petitioner that such rules were applied in an arbitrary, capricious, or unreasonable manner. 

6A:3-7.6  Commissioner’s decision

   The Commissioner shall issue a written decision which shall resolve the entire controversy before the Commissioner.  The decision shall constitute, pursuant to N.J.S.A. 18A:11-3, the final decision of the State administrative agency for purposes of appeal to the Appellate Division of the Superior Court.  

SUBCHAPTER 8.   APPEALS FROM DISTRICT BOARD OF EDUCATION DETERMINATIONS OF ENTITLEMENT TO ATTEND SCHOOL BASED UPON DOMICILE OR RESIDENCY IN DISTRICT

6A:3-8.1 
Exceptions to general appeal requirements

   (a)  Appeals of district board of education determinations with respect to entitlement to attend school pursuant to N.J.S.A. 18A:38-1 and N.J.A.C. 6A:22 shall generally proceed in accordance with the provisions of subchapter 1 of  this chapter, except as set forth below.


1.   Petitions in letter form will be accepted from pro se petitioners, provided that such petitioners:

i.
Identify themselves by name, address, [and] telephone number, and, where available, fax number and email address;

iii. Identify the respondent district board of education;

iii.
Clearly indicate that they are appealing from a determination of ineligibility to attend school in the district based upon residency or domicile and provide the date on which such determination was made; and 

iv.
Include a signed attestation, which need not be notarized, that 1) their claim of entitlement is based upon facts which are true to the best of their knowledge and belief, and 2) they understand that they may be assessed tuition for the period of the child/ren’s ineligible attendance if the Commissioner determines the child/ren to be ineligible for a free education in the district, or finds that the appeal has been abandoned or withdrawn.   


2.   [Appeals] Petitions from pro se petitioners need not be [submitted in triplicate or] served on the respondent district board of education, but may [instead] be filed [directly] solely with the Bureau of Controversies and Disputes.   Upon the receipt of any such [appeal] petition, the Bureau will transmit by facsimile a copy of the petition and its appended supporting materials, if any, to the district board of education and the executive county superintendent, together with notice of the district board of education’s obligation to answer the petition pursuant to N.J.A.C. 6A:3-1.5 and to effectuate, pursuant to N.J.S.A. 18A:38-1, the attendance of petitioners’ child(ren) pending the outcome of the appeal. 



i.   Nothing herein shall preclude a pro se petitioner from serving a petition on a respondent district board of education in accordance with N.J.A.C. 6A:3-1.3.  In such cases, the district board of education’s obligation to answer the petition pursuant to N.J.A.C. 6A:3-1.5 and to effectuate, pursuant to N.J.S.A. 18A:38-1, the attendance of petitioner’s child(ren) pending the outcome of the appeal, shall commence on  receipt of the petition, rather than on any subsequent notice from the Bureau. 



ii.  Petitions filed by represented petitioners must conform to the requirements of N.J.A.C. 6A;3-1.3, including proof of service on the district board of education.  Such petitions will not be transmitted to the district board or executive county superintendent by the Bureau of Controversies and Disputes as set forth in this section; however, upon  receipt of any such petition, the Bureau will transmit by facsimile the notice of the district board of education’s obligation to answer the petition pursuant to N.J.A.C. 6A:3-1.5 and to effectuate, pursuant to N.J.S.A. 18A:38-1, the attendance of petitioners’ child(ren) pending the outcome of the appeal. 


3.   In any instance where a petitioner has not included a copy of the district board of education’s written determination of ineligibility as part of the petition, the district board of education shall file a copy of such determination with its answer. 

   (b)  Where appeal is taken from a determination of ineligibility under N.J.S.A. 18A:38-1(b)1 (“affidavit” students), such appeal shall be filed by the resident making the claim of entitlement and shall not be filed by the parent or legal guardian.

   (c)  Hearing of appeals filed pursuant to this subchapter shall be on an expedited basis in accordance with the provisions of N.J.S.A. 18A:38-1.

  (d)  Where a  petition is abandoned through withdrawal, failure to prosecute or any means other than settlement agreeing to waive or reduce tuition, and the record includes a calculation reflecting the rate(s) of tuition for the year(s) at issue, the per diem rate of tuition for the current year, and the date on which the student’s ineligible attendance began, payment of tuition, consistent with the provisions of N.J.A.C. 6A:22-6, may be ordered by the Commissioner in the decision finding abandonment of the appeal.  Where the record does not include such a calculation, but the district board of education has filed a counterclaim for tuition along with its answer to the petition, the counterclaim shall proceed to hearing at the OAL notwithstanding that the petition has been withdrawn or abandoned. 

  [(d)] (e)  Nothing in this section shall preclude a district board of education from seeking payment of tuition, consistent with the provisions of N.J.A.C. 6A:22-6.1(a), for a student it determines to be ineligible to attend school in the district.  


[1.  Where a  person claiming entitlement to attend school in the district has filed  an appeal with the Commissioner but withdraws or otherwise abandons the appeal prior to its adjudication on the merits, upon the Commissioner’s finding that the appeal has been so withdrawn or abandoned, the district board of education may remove the student from school and seek tuition for the period of ineligible attendance; provided, however, that where a counterclaim has been filed by the district board of education, and the record includes the rate(s) of tuition for the year(s) at issue, the per diem rate of tuition for the current year, and the date on which the student’s ineligible attendance began, the Commissioner may order payment of tuition, consistent with the provisions of N.J.A.C. 6A:22-6, in his decision on withdrawal or abandonment of the appeal.]  

    [(e)] (f)  The provisions of this subchapter shall not apply to disputes arising from a district board of education’s assignment of a student to a particular school within the district or to appeals of district board of education determinations not to permit continued attendance by a student who was, but no longer is, eligible to attend school in the district.  Such disputes shall be filed, and proceed, in accordance with the general provisions of N.J.A.C. 6A:3-1.  

SUBCHAPTER 9.    REVIEW OF PENALTY RECOMMENDATIONS OF THE SCHOOL ETHICS COMMISSION

6A:3-9.1 
Commissioner review of penalty recommendations

   (a)  [The] By operation of N.J.S.A. 18A:12-29(c), the Commissioner shall review penalty recommendations of the School Ethics Commission [pursuant to N.J.S.A. 18A:12-29(c)].  Such review shall be limited to the appropriateness of the penalty recommended by the Commission in light of its findings of fact and determinations of violation, [which are not reviewable by the Commissioner,] and shall proceed in accordance with the requirements of the OAL, as set forth in N.J.A.C. 1:6C.  

   (b)
Appeals of findings of violation by the School Ethics Commission, or of interlocutory decisions of the commission, shall be made to the Commissioner pursuant to the provisions of N.J.A.C. 6A:4.  Pursuant to N.J.S.A. 18A:12-29(b) and N.J.A.C. 6A:28-11.1, appeals of findings that probable cause does not exist to credit the allegations in a complaint, or of dismissals of complaints, shall be made directly to the Appellate Division of Superior Court. 

SUBCHAPTER 10.    “ABBOTT” APPEALS  

6A:3-10.1  
Appeal of Department determinations 

       Appeals of Department determinations shall be made pursuant to the provisions of applicable rules or directives of the court and shall proceed in accordance with the provisions of  N.J.A.C. 6A:3-1, except as otherwise required by such rules or directives. 

SUBCHAPTER 11.   APPLICATIONS FOR ISSUANCE OF FACILITIES BONDS

6A:3-11.1  
Application to issue bonds following defeated referenda 

Applications for an order of the Commissioner authorizing the issuance of bonds without voter approval pursuant to N.J.S.A. 18A:7G-12 may be made, and shall proceed, in accordance with the provisions of N.J.A.C. 6A:26-3.7(i).

SUBCHAPTER 12.   REQUESTS FOR RECORDING OF JUDGMENT

6A:3-12.1  
Recording of assessments on judgment docket of Superior Court 

(a)Where the Commissioner has, in a final decision in a contested case, assessed a fixed amount of money against a non-prevailing party, the party(ies) to whom relief was awarded may request the Commissioner to issue an order notifying the Clerk of the Superior Court that the final order of  assessment is subject to recording on the judgment docket of the court pursuant to N.J.S.A. 2A:58-10.

(b) Requests to the Commissioner pursuant to (a) above shall be made by letter to the Commissioner c/o the Director, Bureau of Controversies and Disputes, New Jersey State Department of Education, 100 River View Plaza, P.O. Box 500, Trenton, New Jersey 08625-0500.  Such letter shall indicate how much, if any, of the assessment has already been satisfied; and shall be accompanied by proof of service on each other party and a copy of the Commissioner decision ordering the assessment.  

 
1. Upon the Department’s receipt of a conforming letter of request, the non-prevailing party shall be afforded an opportunity to provide reasons why the Commissioner should not seek recording of the judgment.  Such reasons may not dispute the fact that monies are owed or the amount of such monies as reflected in the final order of assessment, but shall be limited to claims of error in the amount of judgment sought, for example, because payments have been made that the letter of request does not reflect. 

SUBCHAPTER 13.   HEARINGS PRIOR TO SUSPENSION OR REVOCATION OF SCHOOL BUS DRIVER ENDORSEMENT PURSUANT TO N.J.S.A. 18A:39-28 ET SEQ.

6A:3-13.1  
Request for hearing upon notice of impending suspension or revocation  

(a)  Where a school bus driver has been notified by the Department’s Criminal History Review Unit that a determination has been made that suspension or revocation, as the case may be, of the driver’s school bus endorsement is warranted pursuant to N.J.S.A.18A:39-28 et seq. because a child was left on the school bus to which the driver was assigned notwithstanding the driver’s obligation to conduct a visual inspection at the end of the transportation route to assure that no pupil is left on the bus, the driver may contest such determination through the filing of a petition of appeal according to the procedures set forth in Subchapter 1 of this chapter.  


1.  Such petition shall be filed within 10 business days of the date of the Department’s written notice to petitioner of such determination. 


2.  In addition to the service requirements of N.J.A.C. 6A:3-1.3(a) and (j), such petition shall additionally be served on the Department c/o Manager, Criminal History Review Unit, New Jersey State Department of Education, P.O. Box 500, Trenton, New Jersey 08625-0500.

   (b) The following aspects of the Department’s determination may be contested:


1.  That a pupil was left on the bus at the end of the driver’s route;


2.   That the incident in question was the driver’s second offense;


3.   That the pupil was harmed as a result of foreseeable danger; and


4.   That the driver acted with gross negligence.   
  
  
 
  (c)  Where no petition is filed within the requisite time frame, or where a petitioner does not prevail before the Commissioner in demonstrating that the Department’s determination was in error, the Department’s Criminal History Review Unit will:

1.  Notify the Motor Vehicle Commission of its obligation pursuant to N.J.S.A. 18A:39-28 et seq. to suspend or revoke, as the case may be, the driver’s school bus endorsement; and

2.  Notify the driver’s employer that the driver is ineligible, for the period of suspension or permanently, as the case may be, for continued employment as a school bus driver.        
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