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Summary of Comments and Agency Responses:

The following is a summary of the comments received from State Board of Education members and the Department’s responses.  Each commenter is identified at the end of the comment by a letter that corresponds to the following list:
A.  Mr. Arcelio Aponte, President

      State Board of Education

B.  Mr. Joseph Fisicaro, Member

      State Board of Education 

1.  COMMENT:  The commenter asked for verification regarding teacher and administrator certification when the conversion from a nonpublic to a charter school occurs. (A)
      RESPONSE:  The Department confirmed that the teachers and administrators will have two years in which to attain the appropriate certification.

2.  COMMENT: The commenter asked if the list of school districts identified as “in need of improvement” that would be eligible for the conversion of a high-performing nonpublic school was going to change and if school districts on the list would be able to apply for a waiver.  (B)
     RESPONSE:  The Department indicated that the list was the same as the one included in the September 5 presentation to the State Board.  The proposed amendment includes the most recent list, identified as “Appendix A” and will include information on how to apply for a waiver to be removed from the list.  
3.  COMMENT:  The commenter asked if the school districts on the list of school districts identified as “in need of improvement” were aware of their presence on the list.  (B) 
     RESPONSE:  The Department responded that the school districts should be aware of being on the list, as the list dates back to 2010. 
4.  COMMENT:  The commenter expressed concern that school districts may have forgotten that they were on the list and requested that the Department communicate with them to let them know. (B)
     RESPONSE:  The Department will ensure that all of the school districts on the list are made aware of their presence on the list.
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Summary


The Department of Education (Department) proposes to amend N.J.A.C. 6A:11, the rules governing charter schools. The proposed amendments establish guidelines for the conversion of certain nonpublic schools to charter schools pursuant to N.J.S.A. 18A:36A-4.1.


Specifically, the Department proposes to add necessary definitions at N.J.A.C. 6A:11-1.2 and append Subchapter 2 to include the proposed regulations.  The proposed amendments are being presented to ensure compliance with the statute and provide clarification regarding the application of nonpublic schools to become charter schools.  


The Department proposes to amend the chapter as follows:

N.J.A.C. 6A:11-1.2 Definitions


An amendment is proposed at N.J.A.C. 6A:11-1.2 to add the definition of “failing school district” pursuant to N.J.S.A. 18A:36A-4.1b, and to further define the term by including “Priority” and “Focus” schools in the definition to align with provisions of the Department’s Elementary and Secondary Education Act (ESEA) waiver.  The amended definition includes a reference to “Appendix A”, which lists school districts currently identified as “failing” according to criteria established by the No Child Left Behind Act of 2001 (NCLB).

An amendment is proposed at N.J.A.C. 6A:11-1.2 to add the definitions of “high-performing nonpublic school” and “norm-referenced achievement test” pursuant to N.J.S.A. 18A:36A-4.1b.


The Department further proposes to amend N.J.A.C. 6A:11-1.2 to add the definition of “nonpublic conversion charter school” for clear and consistent reference to applicable schools.

Subchapter 2. Application and Approval; Reporting; Renewal; Probation and Revocation; Appeal; [and] Amendment; and Conversion Processes


The Department proposes to amend the title of Subchapter 2 to include the term “and conversion” to include the proposed amendments establishing conversion guidelines in the subchapter.

N.J.A.C. 6A:11-2.7 Nonpublic conversion charter schools; applicable law 

The Department proposes to add a subsection at N.J.A.C. 6A:11-2.7 to comply with N.J.S.A.18A:36A-4.1e and to identify the law applicable to the conversion of nonpublic schools to charter schools. 


N.J.A.C. 6A:11-2.8 Eligibility of a nonpublic school to convert to a charter school 

The Department proposes to add a subsection at N.J.A.C. 6A:11-2.8 to comply with N.J.S.A. 18A:36A-4.1a in identifying the eligibility requirements for nonpublic schools seeking to convert to a charter school.  

The Department proposes to add N.J.A.C. 6A:11-2.8(a) pursuant to N.J.S.A. 18A:36A-4.1a to identify that eligible nonpublic schools must be high-performing and to identify “failing districts” in which nonpublic schools seeking conversion to a charter must be located.
is the Department further proposes to add N.J.A.C. 6A:11-2.8(b) pursuant to N.J.A.C. 6A:5 to explain the process by which school districts may seek removal from the “failing districts” list and to clarify that such removal would result in the school district having no nonpublic schools eligible for conversion.

N.J.A.C. 6A:11-2.9 Application of nonpublic school to convert to a charter school
The Department proposes to add this subsection to comply with N.J.S.A. 18A:36A-4.1b, which requires the Commissioner of Education to establish a process for the review of charter school conversion applications, and with N.J.S.A. 18A:36A-4.1a in setting forth specific application criteria for nonpublic charter school conversions.  

The Department further proposes to add N.J.A.C. 6A:11-2.9(a), which would require as of January 1, 2013, that a charter school applicant currently operating as a nonpublic school to participate only in the expedited action round as the school would quality as part of the category of founders with “demonstrable experience” pursuant to the proposed amendment at N.J.A.C. 6A:11-2.1(g).  The Department further proposes to add N.J.A.C. 6A:11.2-9(a)1-3 to require nonpublic schools to submit additional information, including norm-referenced achievement test data and certification of removal of religious materials, with the expedited charter school application. 
The Department further proposes to add N.J.A.C. 6A:11-2.9(b) and N.J.A.C. 6A:11.2-9(c) to describe the preparedness visit and final approval processes that will be followed by the Department and the nonpublic school applicant, consistent with the requirements for all charter schools. 

N.J.A.C. 6A:11-2.10 Enrollment of students in a nonpublic conversion charter
The Department proposes to codify N.J.A.C. 6A:11-2.10 to comply with N.J.S.A. 18A:36A-4.1c in describing the enrollment practices to be followed by a nonpublic school upon conversion to a charter school. 

The Department further proposes to add N.J.A.C. 6A:11-2.10(a) to permit nonpublic conversion charter schools to enroll students who were previously enrolled in the nonpublic school in the year immediately preceding its conversion. 

The Department further proposes to add N.J.A.C. 6A:11-2.10(b) to provide guidelines to a nonpublic conversion charter school regarding enrolling students for available enrollment spaces. 

N.J.A.C. 6A:11-2.11 Employment of staff in a nonpublic conversion charter
The Department proposes to add N.J.A.C. 6A:11-2.11 to comply with N.J.S.A. 18A:36A-4.1d regarding the employment of teachers and staff in a nonpublic conversion charter school. 

The Department further proposes to add N.J.A.C. 6A:11-2.11(a) allowing nonpublic conversion charter schools to employ teachers working in the nonpublic school prior to its conversion to a charter school, and specifying the timeline by which such teachers must receive their certification. 

The Department further proposes to add N.J.A.C. 6A:11-2.11(b) to address the requirement in N.J.S.A. 18A:36A-4.1d that all teachers hired after the conversion to a charter school must meet the requirements of Subsection c of Section 14 of P.L.1995, c.426 (C.18A:36A-14).
As the Department has provided a 60-day comment period on this notice of proposal, the notice is exempt from the rulemaking calendar requirement, pursuant to N.J.A.C. 1:30-3.3(a)5.
Social Impact 


The proposed new rules may result in additional choices for students residing in school districts identified as “failing,” and may prevent the closing of struggling nonpublic schools that would otherwise result in an influx of students into an already distressed school district. 
Economic Impact 


The proposed amendments will have an impact on school districts that are affected by opening a charter school that will serve students who previously attended a privately funded nonpublic school, as the school district will, after the first year of the conversion charter school’s operation, be liable for funding the students at the same rate all other charter schools are funded.
Federal Standards Statement


The proposed amendments will not be inconsistent with or exceed Federal standards or requirements since no such standards or requirements address the mechanisms prescribed in this chapter.

Jobs Impact 


No jobs are expected to be generated or lost as a result of the proposed amendments.  

Agriculture Industry Impact 

The proposed amendments have no impact on the State agriculture industry.
Regulatory Flexibility Statement


A regulatory flexibility analysis is not required because proposed amendments do not impose reporting, recordkeeping or other compliance requirements on small businesses as defined in the Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq. The amendments impact solely charter schools, which are New Jersey public schools, and district boards of education that have students enrolled in charter schools.
Housing Affordability Impact 

The proposed amendments have no impact of the average cost of housing. The amendments concern charter schools.

Smart Growth Development Impact 

The proposed amendments have no impact on housing production in Planning Areas 1 and 2, or within designated centers, under the State Development and Redevelopment Plan. The amendments concern charter schools.

Full text of the proposed amendments and new rules follows (additions indicated in underline thus; deletions indicated in brackets [thus]):
6A:11-1.2 Definitions

The following words and terms, as used in this chapter, shall have the following meaning, unless the context clearly indicates otherwise.
"Administrator" means an employee of a charter school who:

1. 
Holds a position which requires a certificate that authorizes the holder to serve as school administrator, principal or school business administrator;
2. 
Holds a position which requires a certificate that authorizes the holder to serve as supervisor and who is responsible for making recommendations regarding hiring or the purchase or acquisition of any property or services of a charter school; or
3. 
Holds a position which does not require that the person hold any type of certificate but is responsible for making recommendations regarding hiring or the purchase or acquisition of any property or services by a charter school.
"Annual review" means the yearly assessment by the Commissioner as to whether the charter school is meeting the goals of its charter.

"Application" means the New Jersey Charter School Application which includes, but is not limited to, a description of the areas listed in N.J.S.A. 18A:36A-5 and N.J.A.C. 6A:11-2.1(b).

"Approval for a charter" means an endorsement by the Commissioner following the review of an eligible application by the Department of Education and contingent upon the receipt of necessary documentation in accordance with N.J.A.C. 6A:11-2.1(h).

"Board of trustees" means the public agents authorized by the State Board of Education to supervise and control a charter school.

"Certification" means the endorsement of a person who is employed by a district board of education or a charter school board of trustees to perform duties that are regulated by N.J.A.C. 6A:9 and 6A:23, and N.J.S.A. 18A:26-2.

"Charter school" means a public school that is operated under a charter granted by the Commissioner, that is independent of the district board of education and that is managed by a board of trustees.

“Contiguous district boards of education” means school districts that comprise a region of residence that all share a common border.

"District of residence" means the school district in which a charter school facility is physically located; if a charter school is approved with a region of residence comprised of contiguous school districts, that region is the charter school's district of residence.

“Early action” means to allow an applicant to apply early and receive an early decision regarding the status of the application for a charter. It also permits an approved applicant to open a charter school on an expedited timeline. The application must be submitted by October 15 to receive a decision in advance of the standard schedule and no later than January 15.

"Eligible applicant" means teaching staff members, parents of children attending the schools of the district board(s) of education, a combination of teaching staff members and parents, or an institution of higher education or a private entity located within the State in conjunction with teaching staff members and parents of children attending the schools of the district board(s) of education.
"Failing school district" means a school district identified by the Department as a “district in need of improvement” in the 2010-2011 school year pursuant to the provisions of the "No Child Left Behind Act of 2001," Pub.L.107-110 as identified in Appendix A, or that has been identified as a “Priority” or “Focus” school. 

"Final granting of a charter" means the written notification in which the Commissioner makes the charter effective as a result of all required documentation being submitted by the charter school and approved by the Department of Education in accordance with N.J.A.C. 6A:11-2.1(h), (i) and (j).

"GAAP" means the generally accepted accounting principles established by the Governmental Accounting Standards Board as prescribed by the State Board of Education pursuant to N.J.S.A. 18A:4-14 and N.J.A.C. 6A:23-2.1.
"High-performing nonpublic school" means a nonpublic school that ranked in the 66th percentile or higher on a norm-referenced achievement test in the school year prior to the school year in which a conversion application is submitted pursuant to N.J.A.C. 6A:11-2.7.

"In-depth interview" means the performance assessment of the founders of a charter school during the application and approval process for a charter.

"Initial recruitment period" means the period during which there are the first outreach efforts by a charter school to a cross section of the community for the application, random selection process (if applicable) and enrollment of students for the next school year.

"Lead person" means the person who performs the organizational tasks necessary for the operation of a charter school. Where a group of individuals shares these organizational tasks, the person designated as responsible for completion of the tasks required by these rules is the lead person.

"Monitoring" means an on-site review at a charter school to corroborate and augment the annual reports and to verify compliance with statutes, regulations and the terms of the charter.

"Non-resident district" means a school district outside the district of residence of the charter school.
“Nonpublic conversion charter school” means a charter school that has been authorized pursuant to N.J.S.A. 18A:36A-4.1 
"Non-resident student" means a student from a non-resident district attending a charter school.

"Panel of six permanent arbitrators" means the group which shall hear all streamline tenure cases. Three arbitrators shall be chosen by the New Jersey Education Association (NJEA) and three by the New Jersey School Boards Association (NJSBA). All arbitrators shall be from either the permanent panel of arbitrators of the American Arbitrators Association or the permanent panel of arbitrators of the Public Employees Relation Commission (PERC).

"Norm-referenced achievement test" means the California Achievement Test (CAT); Metropolitan Achievement Test (MAT); Stanford Achievement Test (SAT); or the Comprehensive Test of Basic Skills (CTBS) or one of the tests within the CTBS.

“Preparedness visit” means the on-site inspection by Department personnel that gauges readiness for school opening. The preparedness visit shall include a review of program and fiscal documentation and interviews with board of trustee members and staff members of the proposed charter school.

"Region of residence" means contiguous school districts in which a charter school operates and is the charter school's district of residence.
"Renewal" means the granting of the continuation of a charter for a five-year period by the Commissioner following a comprehensive review conducted by the Commissioner.

"Resident student" means a student who resides in the area served by the district board of education that is the same as the district of residence of the charter school.

"Revocation" means the withdrawal of a charter of a school from the board of trustees by the Commissioner.

"School Ethics Act" means the statute N.J.S.A. 18A:12-21 et seq. designed to set standards to guide the conduct of school officials and ensure maintenance of those standards in order to ensure and preserve public confidence in the integrity of elected and appointed school board members and school administrators.

"School official" means a member of the board of trustees or an administrator of a charter school.

"School year" means July 1 to June 30 of any given academic year. If operating with an extended school year, this term means an alternate fiscal year beginning no later than September 1 and ending no later than August 31 of any given academic year.

"Streamline tenure" means the tenure process for all charter school teaching staff members, janitors and secretaries who are either newly employed in a charter school or who are employed in a charter school while on leave from district boards of education.

"Streamline tenure removal" means the process by which an employee who has obtained streamline tenure can be dismissed or reduced in compensation.

"Structured interview" means the performance assessment of the accomplishments of a charter school during the first three years of its charter for renewal of the charter.

"Waiting list" means the document identifying the names of grade-eligible students with applications to a charter school pending acceptance for the subsequent school year, based upon the order of random selection from a lottery following a recruitment period.
SUBCHAPTER 2. APPLICATION AND APPROVAL; REPORTING; RENEWAL; PROBATION AND REVOCATION; APPEAL; [AND] AMENDMENT; AND CONVERSION PROCESSES 
6A:11-2.7  Nonpublic conversion charter schools; applicable law

Except as otherwise provided in sections N.J.A.C. 6A:11-2.7 through N.J.A.C. 6A:11-2.11, the provisions of P.L.1995, c.426 (C.18A:36A-1 et seq.) and N.J.A.C. 6A:11-1.1 et seq. shall apply in the case of a nonpublic school applying for conversion or having undergone conversion to charter school status.

6A:11-2.8 Eligibility of a nonpublic school to convert to a charter school

(a)
To be eligible for conversion to a charter school, a nonpublic school must be a high-performing nonpublic school and must be located in one of the failing school districts included in Appendix A.    
(b)
A school district seeking to be removed from the list of failing school districts must apply to the Commissioner for removal via the waiver process pursuant to N.J.A.C. 6A:5, Regulatory Equivalency and Waiver.  If the Commissioner determines that a school district should not be considered a district in need of improvement based on evidence presented in the waiver application, the school district shall be removed from the list of failing school districts, and nonpublic schools located in that school district shall no longer be eligible for conversion to a charter school.   
6A:11-2.9 Application of a nonpublic school to convert to a charter school  

(a)
The governing body of a nonpublic school meeting the criteria established in N.J.A.C. 6A:11-2.8(a) may submit an application to convert to a charter school pursuant to N.J.A.C. 6A:11-2.1(b)5.  As of January 1, 2013, nonpublic schools applying to convert to charter school status shall apply only within the expedited action round pursuant to N.J.A.C. 6A:11-2.1(3).  An application for the expedited action round must be submitted by October 15 to receive a decision in advance of the standard schedule and a decision will be made no later than February 15. In addition to the criteria laid forth in N.J.A. C. 6A:11-2.1(b)5, the application must include: 
1.
The nonpublic school’s norm-referenced achievement test scores; 
2.
Assurances and a valid plan for an educational program and culture that prohibits religious instruction, events and activities that promote religious views and the display of religious symbols; and
3.
A name that does not include any religious reference. 
(b)
An applicant that receives initial approval  also shall meet the preparedness visit requirements set forth in N.J.A.C. 6A:11-2.1(j) applicable to all charter schools. The preparedness visit includes: an on-site inspection by Department personnel that gauges readiness for school opening; a review of program, facility and fiscal documentation; and interviews with board of trustee members and staff members of the proposed charter school to assess organizational leadership and capacity. All non-public conversion schools shall be held to the requirements set forth in N.J.A.C. 6A:11-2.1(i), as well as evidence of removal of all religious symbols and materials within the facility.    
(c)
The final granting of the charter by the Commissioner shall be effective when all required documentation set forth in N.J.A.C. 6A:11-2.1(i) and 6A:11-2.8(b) are met and following satisfactory completion of the preparedness visit as determined by the Commissioner. 
6A:11-2.10 Enrollment of students in a nonpublic conversion charter  
(a)
A nonpublic conversion charter school shall allow any student enrolled in the nonpublic school in the school year preceding its conversion to enroll in the nonpublic conversion charter school. 
(b)
For any remaining enrollment spaces in the nonpublic conversion charter school for the first year of operation and for all enrollment spaces in each successive year, the nonpublic conversion charter school shall provide enrollment preference pursuant to Section 8 of P.L.1995, c.426 (C.18A:36A-8).

6A:11-2.11 Employment of staff in a nonpublic conversion charter

(a)
A nonpublic conversion charter school may continue to employ teaching staff and other employees of the nonpublic school upon its conversion.  However, any employee who is not certified in accordance with the provisions of Subsection c of Section 14 of P.L.1995, c.426 (C.18A:36A-14) shall take immediate action toward receiving appropriate New Jersey certification and shall be in full compliance with all certification requirements as per N.J.A.C. 6A:9 within two years of the school's conversion.  
(b)
Any employee hired following the conversion of the nonpublic school to charter school status shall meet the requirements of Subsection c of Section 14 of P.L.1995, c.426 (C.18A:36A-14).




Appendix A

	COUNTY
	DISTRICT

	Atlantic
	Greater Egg Harbor Regional

	Atlantic
	Hamilton Township 

	Atlantic
	Mainland Regional 

	Atlantic
	Somers Point 

	Bergen
	Ramapo Indian Hills Regional

	Burlington
	Burlington City 

	Burlington
	Burlington County Institute of Technology 

	Burlington
	Lenape Regional 

	Burlington
	Mount Laurel Township      

	Burlington
	Rancocas Valley Regional       

	Camden
	Black Horse Pike Regional       

	Camden
	Camden City      

	Camden
	Camden County Technical School       

	Camden
	Eastern Camden County Regional      

	Camden
	Mount Ephraim Borough      

	Camden
	Sterling High School

	Camden
	Winslow Township       

	Cumberland
	Cumberland Regional   

	Cumberland
	Fairfield Township      

	Cumberland
	Millville      

	Essex
	Essex County Vocational Technical School       

	Essex
	Irvington Township      

	Essex
	Newark      

	Essex
	City of Orange Township      

	Hudson
	Jersey City      

	Hudson
	West New York      

	Hunterdon
	Hunterdon Central Regional      

	Mercer
	Ewing Township      

	Mercer
	Hamilton Township      

	Mercer
	Trenton      

	Middlesex
	Middlesex County Vocational and Technical School     

	Middlesex
	New Brunswick      

	Monmouth
	Asbury Park      

	Monmouth
	Freehold Borough      

	Monmouth
	Freehold Regional

	Monmouth
	Long Branch      

	Monmouth
	Monmouth Regional

	Monmouth
	Red Bank Regional

	Monmouth
	Shore Regional

	Ocean
	Lakewood Township      

	Ocean
	Pinelands Regional      

	Passaic
	Clifton      

	Passaic
	Lakeland Regional       

	Passaic
	Passaic City      

	Passaic
	Passaic Valley Regional       

	Passaic
	Passaic County Vocational      

	Passaic
	Paterson      

	Salem
	Penns Grove‐Carneys Point Regional      

	Salem
	Salem City      

	Sussex
	Sussex County Technical School       

	Union
	Elizabeth       

	Union
	Linden      

	Union
	Roselle Borough      

	Union
	Union Township       

	Charter
	East Orange Community Charter School      

	Charter
	Lady Liberty Academy Charter School     

	Charter
	University Academy Charter School      
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