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The agency proposal follows:

Summary
The Department is proposing amendments to N.J.A.C. 10:59, the Medical Supplier Manual, to revise standards regarding enrollment as a provider of medical supplies and equipment in the New Jersey Medicaid/NJ FamilyCare program, to clarify other existing provisions regarding such enrollment and to correct a typographical error in the Appendix of the chapter. 

At N.J.A.C. 10:59-1.3(a)1, a proposed amendment would clarify that any fee-for-service provider of medical supplies that was not approved prior to July 1, 2006 is ineligible to be approved unless the Division determines that the provider meets the special needs of the Division.  The Department would like to eliminate any possible confusion on the part of ineligible providers who might argue or believe that meeting one of the criteria contained in the rule at N.J.A.C. 10:59-1.3(a)2 indicates that the provider is eligible for approval regardless of whether the Division has found a special need regarding that criteria to actually exist.  The criteria contained in the rule only serve as a basis for allowing enrollment when the Division has made an affirmative finding that, factually, a special need actually exists regarding any such criteria.  
At N.J.A.C. 10:59-1.3(a)2ii, a proposed amendment would delete sub-subparagraph (a)2ii(3), one of the specific stated criteria for a special needs analysis, concerning the number of an applicant's personnel who speak a language other than English because the Division currently provides a service to beneficiaries via telephone that provides assistance to beneficiaries in languages other than English.  The Division has found that, since the inception of the moratorium, the provision that is proposed for deletion has not led to the satisfaction of any special needs and, therefore, its inclusion as a specifically mentioned criterion can be deleted from the rule. Recodification of succeeding paragraphs is also proposed in accordance with the proposed deletion.
At N.J.A.C. 10:59-1.3(a)3ii, a proposed amendment would require that all future changes of location be made to a location within the State of New Jersey in order to qualify for an exception that would allow a provider that has not changed ownership to apply for enrollment as a provider of medical supplies and equipment in the New Jersey Medicaid/NJ FamilyCare program.  The other existing exception qualification requirements that are contained within subparagraph (a)3ii would also apply to such future changes of location.
New N.J.A.C. 10:59-1.3(b)4, would add an enrollment criteria, which would allow a manufacturer of a needed item to apply to become a provider of medical supplies and equipment in the New Jersey Medicaid/NJ FamilyCare program.  Technical revisions are also made in association with this addition.

The Department proposes amending N.J.A.C. 10:59 Appendix A, to correct a typographical error concerning a DME purchase indicator. The existing text incorrectly indicates that volume ventilators (Code E0450) may be purchased under the program. Volume ventilators may not be purchased under the program.  Therefore, the existing DME purchase indicator is being corrected from "D" to "N," in accordance with the indicator codes contained in N.J.A.C. 10:59 Appendix A.

The Department has determined that the comment period for this notice of proposal will be at least 60 days; therefore, pursuant to N.J.A.C. 1:30-3.3(a)5, this notice is excepted from the rulemaking calendar requirement.
Social Impact
There are approximately 1,386 medical suppliers enrolled in the Medicaid and NJ FamilyCare program. During State Fiscal Year 2010, approximately 15,286 beneficiaries received medical supplies and equipment each month under the Medicaid/NJ FamilyCare program.  Allowing manufacturers of specially needed supplies and equipment to become providers should have a positive social impact on beneficiaries of the program by ensuring that those needed items are available to beneficiaries. The remainder of the amendments should have no social impact.  
Economic Impact
During State Fiscal Year 2010, the State spent approximately $31.7 million (Federal and State share combined) for medical supplies and equipment furnished to Medicaid/NJ FamilyCare beneficiaries.  The proposed amendments will have no economic impact on beneficiaries, who will continue to receive services from the programs.  The proposed amendments will have no economic impact on existing providers. The extent to which the proposed amendments impact individual applicants who would like to enroll to become providers will depend on the number of such applicants whose circumstances relate to the subjects addressed in the amendments, and whether they do or do not meet the enrollment criteria based on their unique factual circumstances; therefore, the specific economic impact on those applicants cannot be predicted. 
Federal Standards Statement

Section 1905(a)(13) of the Social Security Act, 42 U.S.C. §1396d(a)(13), allows a state Title XIX program to reimburse providers for rehabilitative services, including any medical or remedial services (provided in a facility, a home or other setting) recommended by a physician or other licensed practitioner of the healing arts within the scope of their practice under state law, for the maximum reduction of physical or mental disability and restoration of an individual to the best possible functional level. Federal regulations at 42 CFR 440.130(d) define such rehabilitative services as including any medical or remedial services recommended by a physician or other licensed practitioner of the healing arts, within the scope of his or her practice under state law, for maximum reduction of physical or mental disability and restoration of a recipient to the best possible functional level.  Title XXI of the Social Security Act allows states the option of establishing a State Children's Health Insurance Program for targeted low-income children. New Jersey elected this option through implementation of the NJ FamilyCare program. Sections 2103 and 2110, 42 U.S.C. §§1397cc and 1397jj, respectively, provide broad coverage guidelines and service definitions for the program.
The proposed amendments do not exceed Federal standards regarding medical supplies and equipment provided through the programs. Therefore, a Federal standards analysis is not required.

Jobs Impact
The Department does not anticipate that the proposed amendments will result in the creation or loss of jobs in the State of New Jersey.

Agriculture Industry Impact

No impact on the agriculture industry in the State of New Jersey is expected to occur as a result of this rulemaking.

Regulatory Flexibility Statement
The proposed amendments affect providers of medical supplies and equipment to beneficiaries. Some of these providers may be considered small businesses as the term is defined in the Regulatory Flexibility Act, N.J.S.A. 52:14B-17. The proposed amendments, as described in the Summary above, impose no new recordkeeping, reporting or other compliance requirements on small businesses. There should be no capital costs associated with the proposed amendments. 

Smart Growth Impact

Since the proposed amendments concern the provision of medical supplies and equipment to Medicaid and NJ FamilyCare beneficiaries, the Department anticipates that the proposed rulemaking will have no impact on the achievement of smart growth in New Jersey or on the implementation of the State Development and Redevelopment Plan.

Housing Affordability Impact 

Since the proposed amendments concern the provision of medical supplies and equipment to Medicaid and NJ FamilyCare beneficiaries, the Department anticipates that they will have no impact on the development of affordable housing.

Smart Growth Development Impact

Since the proposed amendments concern the provision of medical supplies and equipment to Medicaid and NJ FamilyCare beneficiaries, they will have no impact on the construction within Planning Areas 1 and 2, or within designated centers, under the State Development and Redevelopment Plan.

Full text of the proposal follows (additions indicated in boldface thus; deletions indicated in brackets [thus]:
SUBCHAPTER 1. MEDICAL SUPPLIES AND DURABLE MEDICAL EQUIPMENT
10:59-1.3 Requirements for program participation as a medical supplier

(a) Effective July 1, 2006, P.L. 2006, c. 45 and P.L. 2007, c. 111, as amended by P.L. 2007, c. 336, require the Division to institute a moratorium on, among other services, medical supply services.

1. Any provider that was not an approved Medicaid or NJ FamilyCare fee-for-service provider of medical supply services prior to July 1, 2006 is ineligible to become an approved fee-for-service provider of such services for Medicaid or NJ FamilyCare, unless the Division determines that the provider meets the special needs [criteria established by] of the Division.
2. Special needs criteria for medical supplier provider applicants are as follows:

i. (No change.)

 ii. Special needs analysis: After the Division performs a sufficient access analysis, the Division will perform a special needs analysis utilizing the following criteria:

(1)-(2) (No change.)

 [(3) The provider applicant's number of personnel who speak a language other than English, which is culturally appropriate to the local community;]
Recodify existing (4)-(6) as (3)-(5).  (No change in text.)
3. Situations not subject to the moratorium for fee-for-service providers of medical supply services are as follows:

i.  (No change.)

ii. A change of location only: A provider that has not changed ownership on or after July 1, 2006, which changes location on or after July 1, 2006 and prior to (the effective date of this amendment), or which changes location to a location within the State of New Jersey on or after (the effective date of this amendment), and continues to operate as a Medicaid or NJ FamilyCare provider at the new location, continues to provide the same level of services and delivery and meets all applicable State and Federal rules and regulations;

iii.-iv. (No change.)

4. (No change.)

(b) Subject to the moratorium set forth in (a) above, in order to participate in the New Jersey Medicaid/NJ FamilyCare Program, a medical supplier shall:

1. (No change.)  

2. Be a pharmacy operating under a valid permit issued by the New Jersey State Board of Pharmacy; [or] 
3. Be an out-of-State medical supplier who is an approved Medicaid provider in their state of residence[.]; or
4. Be a manufacturer of medical supplies for which there is a special need, as determined at the sole discretion of the Division; however, participation by such manufacturers is limited to providing the specific items specially needed as identified in writing by the Division; such manufacturers may be enrolled without a need to comply with the separate provisions of (c)1 and 2 below.
(c) (No change.)
APPENDIX A

SERVICE STATUS AND PA REQUIREMENTS FOR HCPCS CODES
AGENCY NOTE: Appendix A includes certain values for service status and Prior Authorization (PA) as defined below. 

	Rental Indicator Values

	
	 

	N
	= cannot be rented[;]

	D
	= can only be rented daily (1 unit = 1 day)[; and]

	M
	= can be rented monthly (1 unit = 1 month)

	
	 

	Purchase Indicator Values

	
	 

	N
	= cannot be purchased[;]

	D
	= DME item which can be purchased[;]

	M
	= medical supply or service which cannot be rented[; and]

	P
	= Prosthetic or orthotic which cannot be rented

	
	 

	Prior Authorization Values

	
	 

	A
	= prior authorization required[; and]

	N
	= prior authorization not required

	
	 

	Notations

	
	 

	For example, common medical supply items will have a Rental Indicator

	Value of "N," and a Purchase Indicator Value of "M." By definition, these

	items cannot be rented.

	
	 

	For example, common DME will have a Rental Indicator Value of "M," and a

	Purchase Indicator Value of "D." By definition, these items can be both

	rented or purchased.

	
	 

	Claims for rental services shall include the procedure code modifier "PR."

	In addition, claims for purchases of medical supplies and DME include the

	procedure code modifier "NU."
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