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. JaNuary 3, 1951,
Hon. CrarLgs R. EroMAN, Commissioner, . .

Dept. of Conservation and Economic Development,
Trenton, New Jersey.

FORMAL OPINION—I1951. No. 1.

DearR COMMISSIONER :

Your letter concerning application for permit to dredge a lagoon and approach
channel to deep water of Barnegat Bay, of Francis E. Fanning, is at hand.

You first inquire whether the board has the right to require this applicant or
any future owner of said lagoon to make application to the State for a permit for
any dredging or construction -work contemplated within the lagoon and whether
the State has the right to establish an exterior line {or piers within the lagoon. Then
you inquire whether the lagoon as described inshore of the mean high-water line
is strictly private property.

Under R. S. 12:3-21 no person shall dredge or remove any deposit of sand from
lands of the State lying under water without a license first obtained as provided
in R. S. 12:3-22. At the end of this section there is a proviso that nothing in the
section contained shall prevent the owner of any grant or lease from digging, re-
moving or taking sand within the lines of or in front of such grant for the purpose
of improving lands granted or leased to them, nor prevent such owner from digging
or dredging a channel to the main channels and removing and taking the material
therefrom. '

My answer to this question is that if the applicant digs, dredges or removes any
material from the land of the State lying under tidal water, he must have a permit
from your board before commencing said wotk. But if he digs a lagoon on his
property inshore of the mean high-water line that is strictly private property and
requires no permit, ) .

You next inquire—In a case where a small tidal stream tributary of some
bay or river, for which an applicant has acquired the riparian rights, covering the
bed of same, and by widening or deepening. said stream-so as to form a boat basin
within the applicant’s upland, has the State, acting through Title 12:5-3 jurisdiction
over such a basin? :

My answer to that- question is yes.

Under R. S. 12:5-3 all plans for the development of any water front upon any
navigable water or stream of this State or bounding thereon, which is contemplated
by any person or municipality, in the nature of individual improvement or devel-
opment or as a part of a general plan which involves the construction or alteration
of a dock, wharf, pier, bulkhead, etc., shall be first submitted to your board and no
such development or improvement shall be commenced or executed without the
approval of your board first had and received.

The map submitted to me upon which this inquiry is established shows a river
or bay in front of applicant’s property and there was an original stream from the
river or bay running through the property, which was widened and improved, which
gives your board jurisdiction because the land on each side of the stream itself was
originally riparian land. Under previous decisions, the State owns the bed of a
stream where it is flowed by tide. McCarter vs. Hudson Co. Water Company, 70
N. J. L. 720.

(1)
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In your third inquiry you ask—Where an applicant acquires riparian rights
along a portion of water front, then dredges-through the mean high-water :line into
applicant’s property so as to form a public or private boat basin, has the State, acting
through Title 12:5-3 jurisdiction over that portion of the basin located on appli-
cant’s upland as set forth in sketch “B.” B

Sketch “B” shows the river or bay in front of applicant’s land and dredged basin
is on the private property of the applicant and is not a navigable stream. So that
my answer to the third inquiry is no. )

The public has no right to use a stream which is not navigable in its natural
condition; and, in case the riparian owner makes it navigable for his’ own purpose,
he may exclude the public from the use of it in its improved condition. This is
cited in Farnham on “Waters and Water Rights,” p. 1491.

The mere fact that the applicant permitted the public to enjoy the increased
facilities does not deprive him of any of his rights when he -chooses to exercise
them. Farnham on “Waters &c.” p. 1496,

Our earliest courts from the graut of King James down have ruled that every
navizable river so high as the sea flows the bed of the stream belongs -to the State
to high-water mark, but in every waterway not navigable the owners have an interest

- of common right, which is not a public right. Farnham on “Waters &c.” p. 238.

The fact that a grantee has improved the waterway of the stream which was
-made navigable by public improvements does not disturb the rights of the adjoining
owners. Farnham on “Waters &c.” p. 240, .

All of the courts agree that the. title to streams which are not navigable is in
the upland owner and public policy requires the titles of the beds of such streams
to be in private owners and the fact that the stream is nmavigable or being made
navigable does not affect the rule stated above. Farnham on “Waters &c.” p. 262-3.
Woolrych, Waters, p. 147 with numerous cases. throughout the United States cited
thereurider.

The right of using the water of a private pond is generally regarded as a prop-
erty right of which a riparian owner cannot be deprived for the private use of
another without receiving compensation. ‘Farnbam on “Waters &c.” p. 282; citing
thereunder Keyport vs. Farmers Trans. Co. 18 N. J. Eq. 12; aff. 18 N. J. Eq. 511.

Therefore the statutory provisions, in order to improve navigation, do not
authorize the improvement of non-navigable streams nor do they contemplate the
creation of a navigable stream out of a non-navigable stream and mere private
improvements which make a non-navigable stream navigable do not increase the
rights of the public therein. Farnham on “Waters &c.” p. 366, citing Hale, chap. 3,
and DeCamp vs. Thompson, 44 N. Y. 1014.

So that the State has no jurisdiction over that portion of the basin located on
applicant’s upland as it .is private property.

Yours very truly,

THEODORE. D. Parsons,
Attorney General.

By : RoBeErT PEACOCK,

Deputy Attarnej) General,
RP:N
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Janvuary 8, 1951.

Hoxn. Georce M. BorpgN, Secretary,
State Employees’ Retirement System,
1 West State Strecet, Trenton, N. J.

FORMAL OPINION—I1951. No. 2
Dear MRr. BorpEn:

Receipt of your letter of December 22nd is hereby acknowle(.iged. As we
understand it, an employee of the State Highway Department has apglled for retire-
ment effective January 1, 1951. This-employee had joined the retirement sys'tex.n
for the second time on January 1, 1934 and some time in September of 1949, it is
stated, he deposited in full the amount required to reinstate 7 years 1 month c'>f
membership credit under his previous or first enrollment. You inquire whether in
as much as this highway employee has served considerably more than five years
since the beginning of the second enrollment on Jan. 1, 19.34 and has completed a
redeposit as aforesaid, can credit be given to him on the retirement date for 7 years
1 month under his previous enrollment. .

The answer is no.

R. S. 43:14-55 provides as follows:

“Should an employee * * * be eligible to renew his membershipC and
has been or shall hereafter be re-enrolled as a member, and has p.md or
shall hereafter pay into the annuity savings fund the .amount.whlch l'.xe
previously withdrew, there shall be restored his annuxty. credlt{ and in
addition, upon the completion of five years thereafter, his pension shall
be restored as it was at the time of his withdrawal.”

In the instant case, the highway employee having reinstated his me.mbersh1p
credit for a period of 7 years 1 month on or about September 9f 1949 entitled that
employee to restoration of his annuity credit, but as he has ﬁal[.ed to complete the.
term of five years after said payment as an employee of the highway department,
his pension credit has not been restored.

Yours very truly,

THEODORE D. PARSONS,
Attorney General.

By : Joan W. Grices,
Deputy Attorney- General.

JWG:N
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JanNuary 8, 1951,
MR. GEORGE M. BorpEN, Secretary,

State Employees’ Retirement System,
1 West State Street, Trenton, N. J.

FORMAI OPINION—1951, No. 3.

DEear Mgr. BORDEN :

"Receipt of your letter of December 13, 1950, is hereby acknowledged. As we
understand, you inquire whether J. Albert Blackburn, professor of ed.ucation at
Rutgers University, with 17 years of service at that institution prior to July 1, 1946
can pay sufficient moneys into .your retirement system to warrant payment t,o him'
of an overall allowance of half pay at the age of 62 years.

We believe that your retirement commission cannot accept this contribution.

' R. S. 43:14-2 clearly gives your commission the right to elect to membership
in the retirement commission a person not within the classified service, but credit
for that service can only be given for a period of time in which the employee was
actually employed by the State of New Jersey. In this particular case, Mr. Black-
burn for the first 17 years of his employment was in the employ of Rutgers University
and not the State of New Jersey.

R. S. 43:14-17 does not appear to give your commission authority because, again
under its. provisions, you may only receive payments made to you bhased upor:
employment in State service.

. By authority of chapter 49, P. L. 1945, the State of New Jersey took over Rutgers
University and employees of the University, who were then members of the State
Employees’ Retirement System were allowed to continue their membership. Other
employe.es became eligible to membership in the State Employees’ Retirement System
by serving the State after the effective date of this act. Mr. Blackburn, having not
been a member of the State Employees’ Retirement System prior to the adoption of
this act, can only date his service from the effective date of the act in question.

Yours very truly,

THEODORE D. Parsons,
Attorney General.

By : Joan W. Griccs,

WG N Deputy Attorney General.

[ 93}
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January 26, 1951.
Tre HoxorasLg ALFrEp E. DriscoLr,
Governor of New Jersey,
Trenton, New Jersey.

FORMAL OPINION—1951. No. 4
Dear GOVERNOR: '

Some weeks ago, anticipating that the One Hundred and Seventy-fifth Legis-
lature (to which we shall refer as the 1951 Legislature) would have the duty to
apportion the members of the General Assembly among the several counties, you
directed us to examine into the problem from the standpoint of the method that
would effectuate the command of the Constitution of 1947 that the apportionment
be made ‘“as nearly as may be according to the number of inhabitants, but each
county shall at all times be entitled to one member and the whole number of members
shall never exceed sixty.” However, in view of the fact that the federal census of
1950, showing county population totals, had not been promulgated when the 1951
legislative year began, the immediate question is whether the 1951 Legislature has
the power to make the apportionment.

We have given this question thorough counsideration. Our conclusion, which
we now express as our opinion, is that the power to apportion the members of the
General Assembly inheres in the Legislature in session during the legislative year
next succeeding the promulgation of a federal census; and that, inasmuch as the
federal census of 1950 showing county totals had not been promulgated when the
1951 legislative year began, the 1951 Legislature has no power to make the ap-
portionment,

Article IV, Section I11, Paragraph 1, of the Constitution of 1947 commands that

.. . Apportionment of the members of the General Assembly shall be made
by the Legislature at the first session after the next and every subsequent
census ., . .

This is essentially the same language contained in the Constitution of 1844, wiz.:

. an apportionment of members of the General Assembly shall be made’
by the Legislature at its first session after the next and every subsequent
enumeration or census . . . (Art. IV, Sec. 111, Par. 1.)

In Botti vs. McGovern, 97 N. J. L. 353 (Sup. Ct. 1922), which was heard by
Mr. Chief Justice Gummere and Justices Trenchard, Bergen, Minturn and Katzenbach
{a majority of the court), the Chief Justice said:

By article 4, the legislative power is vested in two separate bodies,
the Senate and General Assembly. The members of each of these bodies are
to be selected, not from the people of the State at large, but from the
inhabitants of the several counties into which the State is divided and are
to be elected by the legal voters of the county; each county is entitled to
one senator, without regard to the number of inhabitants thereof; but mem-
bership in the General Assembly is variable, the representation of each county
therein being dependent upon the number of the inhabitants thereof as nearly:
as may be. The framers of the constitution realized that in the growth of
the population of the State there would naturally be a change from time to
t'me in the praportion of the number of inhabitants of the various counties
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inter sese, and, in order that the governmental scheme, based upon repre-
sentation in the lower house in proportion to population, might be made
effective in the future, provided that there should be an apportionment of
membership among the various counties at stated times, the period fived
being the year succeeding the promulgation of the federal census, the
apportionment to be made without regard to whether or not, by it, any
change in the number of representatives should occur in any county. (Italics
ours.)

In the above-recited portion of the court’s deliverance the significant language
is: “. . . the period fixed being the year succeeding the promulgation of the federal
census . . .’ And, as will presently.be borne out by a further excerpt from the
same opinion, there can be no doubt that the court had in mind, not the succeeding
calendar year but the succeeding legislative year as interpretive of the clause of the
Constitution of 1844 reading: “first session after the . . . census.”

- When does the session of the Legislature begin? In the Constitution of 1947
the answer is to be found in Article IV, Section I, Paragraph 3:

The Senate and General Assembly shall meet and organize separately at
noon on the second Tuesday in January of each year, at which time the
legislative year shall commence.

And this provision is essentially the same as that contained in Article 1V, Sectlon 1,
Paragraph 3, of the Constitution of 1844:

) Members of the Senate and General Assembly shall be elected yearly
and every vyear, on the first Tuesday after the first Monday in November;
and the two Houses shall meet separately on the second Tuesday in January
next after the said day of election, at which time of meeting, the legislative
year shall commence; but the time of holding such election may be altered
by the Legislature. (Italics ours.)

Thus, if the federal census showing the population of the several counties (the
promulgation of a State total obviously does not subserve the constitutional require-
ments of New Jersey) had been promulgated by the federal authorities before noon
of the second Tuesday in January 1951 (the ninth day of that month), the power
to apportion the members of the General Assembly would have been conferred—
and the constitutional duty to make such appointment would have been consequently
imposed—upon the Legislature directed by the Constitution to meet at that hour,
such being the time fixed for the beginning of the legislative year. Only in such
circumstances would the legislative year beginning at noon of the second Tuesday
in January 1951 be “the year succeeding the promulgation of the federal census.”

In Botti vs. McGovern the relator (Botti) had sought the allowance of a
mandamus to compel the respondents (McGovern, as Clerk of Hudson County, and
the Hudson County Board of Election), in taking the statutory steps preliminary
to the holding of the annual election in Hudson County of members of the Assembly
to disregard the apportionment made by the 1922 Legislature and to observe that
made by the 1911 Legislature. The court said:

The federal census is taken and promulgated every ten years, the last
one being in the year 1920 . .. 'The last federal census having been promul-
gated in 1920, under the constitutional mandate, the duty rested upon the

SRR
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Legislature of the year 1921 to make a new apportionment of members among
the counties of the State . . .

This (apportionmment of Assembly representation accordng to popu-
lation) being the governmental scheme provided by the framers of the
constitution and adopted by the people, the question presented for decision
is whether the Legislature sitting in the year next succeeding the promulga-
tion of a federal census can defeat that scheme, so far as it deals with the
matter of the distribution of members of the General Assembly among the
several counties of the State, by refusing or neglecting to make the appor-
tionment required by article 4, section 3. In our opinion, the right of the
inhabitants of the several counties of the State to be accorded the repre-
sentation in the lower house, provided by the constitution, cannot be defeated
by such non-action of the Legislature. It is true that the clause requiring
the Legislature sitting next after the promulgation of the federal census to
make the apportionment is mandatory; but disobedience of that mandate
cannot produce the result claimed by the relator. The failure to perform
the duty cannot cancel the legislative obligation. In other words, as was
stated by Peckham, J., in the case of People, ex rel. Carler vs. Rice, 135
N. VY. 473, similar in its legal aspect to that now before us, the duty is a
continuous one, and is cast in turn upon each Legislature succeeding that
which has defaulted in the performance of the obligation, until the obligation
is fulfilled. That is to say, if the apportionment is not made in the first
session after the return of the enumeration, the duty to make it devolves
upon the Legislature then next sitting, and upon each following Legislature
until that duty is performed. To quote from the opinion just cited, “It
cannot be tolerated that a Legislature, by mere omission to perform its
constitutional duty at a particular session, can thereby prevent, for another
“ten years, the apportionment provided for by the constitution.” (Italics ours.)

The portions we have italicized in the above excerpt from the court’s opinion
in Botti vs. McGovern, serve to confirm what we have already set forth as our
understanding of what the court meant by saying “. . . the period fixed being the
year succeeding the promulgation of the federal census . . .” By the expressions
“the Legislature sitting in the year next succeeding the promulgation of a federal
census” and ‘“the Legislature sitting next after the promulgation of the federal
census” the court made it crystal clear that the power to make the apportionment
is not available to the Legislature which sits during the legislative year in which
the federal census is promulgated. At the same time, the court made it equally
clear that this power, once it inheres in the Legislature sitting in the year next
succeeding the promulgation of the census, continues as a legislative power until
exhausted by the making of the-apportionment according to the constitutional pre-
scription and purpose.

Now, from the standpoint that the various counties of the State are funda-
mentally entitled to representation in the General Assembly according to the number
of their inhabitants as enumerated in decennial federal censuses, it can hardly be
said that, in a given census, population counts which lack the stamp of finality are
acceptable as the basis of apportionment. While the Bureau of the Census, United
States Department of Commerce, promulgated during the year 1950 a State population
total of 4,835,329 for New Jersey, there has been no promulgation of final county
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populaticn totals. All releases of county figures have been publicized as preliminary
counts, subject to revision. '

In reply to a telegram sent by us during the afternoon of January 9, 1951, to
the Bureau of the Census, inquiring whether there had been “a promulgation of final
1950 census figures showing county totals in New Jersey,” the-Director of the Bureau
stated (by letter dated January 10, 1951):

While the final 1950 population of each State has been reported as
required by law, similar figures are not yet available for counties or other
subdivisions. The returns for persons enumerated away from their usual
residence are first reallocated on a State basis only in order to obtain the final
State totals as quickly as possible and are not assigned to individual areas
within States until later. The final 1950 population of New Jersey counties
will be issued in a press release in the iate spring or early summer . . .

Federal laws providing for decennidl censuses of population have never
made any provision regarding the date when the results become effective
or official in a given area, and we do not know of any federal court decision
concerning the same. It is believed that this is a matter for State determina-
tion through legislation, as has been dore in a few States; but if no such
action has taken place, or if the matter has not been decided by the State
courts, the question will usually require. the attention of the Attorney
General of the State. . .

The director then cites several cases decided in State courts, which, he suggests,
“may be helpful.” But the cases thus cited deal, not with a question so vital as
the availability of tentative or preliminary census figures where (as in New Jersey)
representation in a legislative body must be in proportion to the population of
integral political subdivisions, but with the availability of such figures for other
governmental purposes. In fact, the cases cited by the director generally involve
the type of question which in New Jersey would now be governed by R. S. 52:4-],
as complemented by the definition of the word “census” in R. S. 1:1-2, fixing, “unless
it be otherwise expressly provided or there is something in the subject or context
repugnant to such construction,” the effective date of a federal census for the
purpose of the Revised Statutes and any other statute. But any such “determination
through legislation” obviously cannot—and just as obviously .was not intended—to
govern the making of an apportionment of members of the General Assembly.

Be that as it may, in Bofti vs. McGovern the court, in speaking of ‘“the pro-
mulgation of the federal census,” manifestly had in mind the federal census as officially
and finally promulgated. Moreover, in the 1891 Supreme Court case of In re A4ssess-
ment for Passaic, 54 N. J. L. 156, the decision was that Passaic did not become a
second-class city until ninety days after April 17, 1891 (the date on ‘which, according
to the court, the official hulletin. of the census of 1890 was issued), the act of April
2, 1891 (P. L. p. 306, supplementing the cities classification act) providing, in the
words of the court, “that a census taken under national or State authority shall be
applicable to the cities in question ninety days after the official promulgation thereof.”
Accordingly, this case has significance here insofar as it lays down the rule that
a federal census is not officially promulgated unless it is complete. The court, after
.declaring that the supplementing act of April 2, 1891, “set at rest” the question, “At
what period will ‘population,’ as used in the original Classification act, be fixed
and determined?,” said:

The contention is that, when the bureau or officers charged with the
duty of enumerating state the result, the population of the district is estab-
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lished and proven. But this is . . . inadmissible. Such statements may
be varied and altered, and manifestly the enumeration intended is not com-
plete until it 1s officially promulgated. (Italics ours.)

The federal census law (13 U. S. C. A. sec. 202), provides, as intimated by the
Director of the Bureau of the Census in his letter, that ‘“the tabulation of total
population by States as required for the apportionment of representatives shall be
completed within eight months from the beginning of the enumeration and reported
by the Director of the Census to the Secretary of Commerce and by him to the
President of the United States.” Does not the reason that requires completed (final)
figures for a congressional apportionment, in effectuation of the command of the
federal Constitution (“Representatives . . . shall be apportioned among the several
States . . . according to their respective numbers . . ) likewise require completed
(final) figures for Assembly apportionment, in effectuation of the mandate
of the New Jersey Constitution (““The members of the General Assembly shall be
apportioned among the several counties . . . according to the number of their
inhabitants . . .”)? It must be manifest that final census figures are as essential
to the integrity of the scheme of representation in the New Jersey General Assembly
as they are to the integrity of the scheme of representation in the National House
of Representatives.

In view of the opinion of the court in Botti vs. McGovern, it is unnecessary to
ascertain whether any apportionment, either before or after that deliverance, was
made on the basis of preliminary census counts. Nor would it serve any purpose
to do so. As above indicated, the court stated, unequivocally: “The last federal
census having been promulgated in 1920, under the constitutional mandate, the duty
rested upon the Legislature of the year 1921 to make a new apportionment. . . .”
And even if the court was in error as to the time of promulgation (of the final
figures) of the 1920 census, its exposition of the sense and meaning of the con-
stitutional language is so clear as to leave no room for doubt regarding the principle
involved. ‘

The construction thus placed by the court upon the pertinent provision of the
Constitution of 1844 is applicable to the derivative provision of the Constitution of
1947. When a later instrument adopts a provision of an earlier one that has received
a certain construction, the provision is deemed to be adopted as thus construed.
State vs. De Lorenzo, 81 N. J. L. 613, 623 (E. & A. 1911).

We are not unmindful that under the Constitution of 1947 the terms of members
of the General Assembly are fixed at two years (instead of one year as under the
Constitution of 1844) ; that, because the members elected at the 1951 general election
will have constitutional protection as to tenure accordingly, the next apportionment
cannot effectuate county representation thereund-.r earlier than the legislative year
beginning the second Tuesday of January 1974; and, therefore, that, even though
the 1952 Legislature (provided the federal. census will have been seasonably pro-
mulgated) performs its constitutional duty and makes the apportionment, the members
then apportioned will not be elective until 1953. But that eventuality is rooted in
the instrument of government adopted by the people.

Respectfully yours,
THuEODORE D. PARSONS,
Attorney General.
By : Dominic A. CAVICCHIA,
Deputy Attorney General.
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Janvary 16, 1951.
Majyor WiLLiam O. Nicor,
New Jersey State Police,
Trenton, N. J.
FORMAIL OPINION—1951. No. 5.

Dear Majyor Nicor:

1 have your letter regarding expense accounts for members of the board of
tenement house supervision.

This board was originally created under R. S. 55:1-4 and subsequent sections
and then in 1948, under chapter 439, it was placed under the jurisdiction of the
Department of Law and Public Safety. Under that act it is provided that the board
shall continue to have all the powers and exercise all the functions vested in or
imposed upon it by law.

Your special inquiry is as to whether this board shall be allowed $15.00 per
meeting and whether the vouchers are signed by the board president as provided
in 55:9-2, or by you as secretary of the commission.

Under 55:9-2 the members are allowed expenses actually incurred in and about
the work of the board, upon warrant drawn by the board, signed by its president
and attested by its secretary.

The above section has not been changed and there is no authority for the board
members to receive $15.00 a day for attending meetings. All they are allowed is
their expense actually incurred in and about the work of the board, and these ex-
penses should be itemized on vouchers signed by the board’s president and attested
by its secretary.

Yours very truly,

TrEeoDORE D. PARrSONS,
Attorney General.

By : Roserr PrAcock,
Deputy Attorney General.
RP:N

January 17, 1951.
Hon. WaLTEr T. MARGeTTS, JR.,
State Treasurer,
State House, Trenton, New Jersey.

FORMAL OPINION—1951. No. 6.

Dear MRr. MARGETTS :

You have requested my opinion concerning the effect of section 11, chapter 270
P. L. 1950, on various statutes, previously enacted, prescribing, limiting or condi-
tioning the kind or nature of investments in which various funds of the State of
New -Jersey may be invested.

Chapter 270, P. L. 1950, establishes within the Department of the Treasury, a
Division of Investment. The act further requires the appointment of a Director
of the Division, responsible for its immediate supervision and direction, and a State
Investment Council of nine members.
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Section 11 of this act provides:

Limitations, conditions and restrictions contained in any law concerning the
kind or nature of investment ol any of the moneys of any of the funds or
accounts referred to herein shall continue in full force and effect; prowvided,
howewver, that subject to any acceptance required, or limitation or restriction
contained herein: the Director of the Division of Investment shall at all
times have authority to invest and reinvest any such moneys in, and to
acquire for or on behalf of any such funds or accounts, United States Treas-
ury bills, notes and certificates of indebtedness, and such obligations and
securities, which may be authorized by regulation of the State Investment
Council, in which savings banks in this State may legally invest, and, for
or on behalf of any such fund or account, to sell or exchange any invest-
ments or securities thereof.

Section 16 of the act provides:

To the extent that the provisions of this act are inconsistent with the pro-
visions of any other law, the provisions of this act shall be controlling.

Reference to chapter 270, P. L. 1950, will indicate the large number of separate
funds, and agencies controlling and managing separate funds, existing within our
State Government. Among the former are the 1837 Surplus Revenue Fund, the
Veterans Loan Guaranty and Insurance Fund, and certain funds held by the State
Treasurer. Some of the agencies managing separate funds are the Board of Trustees
of the State Employees’ Retirement System, the Board of Trustees of the Police
and Firemen’s Retirement System, and the Prison Officer’s Pension Commission.
The basic statutes dealing with each of these separate funds, or agencies controlling
and managing separate funds, prescribes the type or nature of investment in which
the funds may be placed. These limitations are not uniform. Superimposed on
these various lists of authorized investments are the additional authorized securities
set forth in chapter 197, P. L. 1948, and chapter 94, P. L. 1948; R. S. 52:14-31 and
R. S. 52:14-32, respectively.

Chapter 270, P. L. 1950, vested in the Director of the Division of Investment,
the functions, powers and duties “of, or relating to, investment or reinvestment of
moneys of, and purchase, sale or exchange of any investments or securities of or
for” any of the specific funds or accounts listed in the act. Section 11 of that act,
continued the various llmltatlons, conditions and restrictions contained in other acts,
relatmg to the kind or nature of investment in which these various funds or accounts
could be placed; but specifically authorized the Director of the Division of Invest-
ment, under certain conditions and procedures prescribed by the act, to invest and
reinvest such funds in United States Government securities and evidence of in-
debtedness and in “obligations and securities, which may be authorized by regulation
of the State Investment Council, in which savings banks in this State may legally
invest.”

The desirable and beneficent objectives, in the public interest, of centralizing
investment responsibilities and functions in one agency, is readily apparent.

In view of the pre-existing statutory limitations and restrictions contained in
the several acts relating to these various funds, and to the agencies administering
separate funds, what is the effect of section 11, chapter 270, P. L. 1950?
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It is my opinion, and I so advise, that the effect of section 11, chapter 270,
P. L. 1950 is to define a list of securities in which the specific State {unds men-
tioned in chapter 270 may be invested, thereby permitting their investment in the
securities specified in section 11, i addition to the securities specified in other acts.
This clear intent, gleaned from the precise wording of the section under discussion,
is emphasized by the provisions of section 16, quoted above. To this extent, there-
fore, previous lists of authorized securities are not superseded, but rather are
expanded.

Your memorandum makes specific reference to two statutes, namely chapter
148, P. L. 1944, and chapter 158, P. L. 1947. These statutes refer to certain moneys
held by the State Treasurer, namely moneys being held for a particular time or for
a particular use, deposits by railroad companies for the construction of railroads and
unclaimed for more than twenty years, and moneys held for unpresented and unpaid
State bonds and coupons which were not presented for payment for at least two
years from the due date. The statutes aforementioned, limit or prescribe the type
of securities in which these funds may be invested by the State Treasurer. Chapter
270, P. L. 1950, however, by direct reference to these two statutes, transfers from
the State Treasurer, to the Director of the Division of Investment, the function,
power and duty to invest or reinvest these moneys in the securities listed in section
11 aforementioned, including savings bank .legals. Accordingly, the opinion expressed
in the preceding paragraph likewise is applicable to these two statutes.

It is to be noted that the authority vested in the Director of the Division of

Investment, permitting him to invest the specified funds and accounts in securities,
in addition to those authorized by the basic acts, is not an uncontrolled one. Section
11 provides that any savings bank legal obligations and securities, first must be
authorized by the State Investment Council, before the director may invest in them.
This provision must be followed, even in the case where statutes, heretofore enacted,
already permit the investment of any of the funds or accounts mentioned in chapter
270, in savings bank legals. Thus provision is made, for the enactment of controls
or limits by the State Investment Council, under which and within which the
director must act. '
Yours very truly,

Tureopore D. Parsons, -
Attorney General.

By : Danier DEBRigg,

Deputy Attorney General.
ddb:d
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FEBRUARY 5, 1951,
Hupson CounTy Boarp oF TAXATION,
2857 Hudson Boulevard
Jersey City 6, N. J.

Attention: CARL A. RUHLMANN, President.

FORMAL OPINION—1951. No. 7
GENTLEMEN :
We herewith reply to your request for an opinion on the following question:

“* * * has the assessor any right to levy an assessment on a structure that
is not 100% complete on October 1st.”

The answer is that the assessor has a right to levy an assessment on a structure
that is not 100% complete on the assessing date.

R. S. 54:4-1 provides that “All property, real and personal, within the juris-
diction of this State, not expressly exempt from taxation or expressly excluded from
the operation of this chapter, shall be subject to taxation annually under this chapter
at its true value, and shall be valued by the assessors of the respective taxing dis-
tricts * * *” The section further provides that all property shall be assessed to
the owner thereof with reference to the amount owned on October lst of each year.

Although we find no specific legislative provision for the assessing of a building
in the course of construction, we find precedent for same in case law. In the matter
of City of Jersey City vs. Bergen Square Realty Company, the assessor assessed a
building in the course of construction, as of the assessing date, and the Tax Board
of Appeals, in an opinion handed down and reported in the 1941 Supplement of New
Jersey Tax Reports, at page 109, affirmed the assessment placed upon the building
in the course of construction on the ‘assessing date (October 1st).

The same procedure was followed by the assessor in the Boro of Princeton when
he valued the building owned by the Princeton University, which was in the course
of construction on the assessing date. See Princeton University vs. Boro of Prince-
fon, State Tax Board, February, 1914, 37 N. J. L. J. 178; New Jersey Tax Reports,

1912-1934, page 82. Sece also Roman Catholic Diocese vs. City of Newark, State

Tax Board, April, 1913, 36 N. J. L. J. page 126; New Jersey Tax Reports, 1912-1934,
page 54. :

We are, therefore, of the opinion that the assessor has a duty to value all
property even though in the course of construction, on the assessing date, in accordance
with the law,

Respectfully submitted,

TwaEoDORE D. PARSONS,
Attorney General.

By : BeEnyamin M. Taus,
Deputy Attorney General.
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January 29, 1951.
TrE HonoraBLE ALFrED E. DriscoLl,
Governor of New Jersey,
Trenton, New Jersey.

FORMAL OPINION-—1951. No. 8.
Dear GOVERNOR:

Under date of June 8, 1950, we submitted to you a memorandum in which we
advised you as to the state of the law respecting the filling of the office of Keeper
of the State Prison in the event of a vacancy therein. Recently, you communicated
to us your desire that, because of the importance of the question involved, we re-
examine the statutes and render a formal opinion in the matter. Our re-examination
has developed nothing conducive to a conclusion substantially different from that
advised in our aforesaid memorandum.

It is our opinion that when the present Keeper of the State Prison (George W.
Page) shall have vacated his office, the board of managers in charge of the State
Prison will have both the authority and the duty to appoint, with the approval of
the State board (Department of Institutions and Agencies), a chief executive
officér of the State Prison who will have all the powers, functions and duties of
the Keeper of the State Prison (also referred to in our statutes as the Principal
Keeper of the State Prison); but that, in view of pertinent provisions of existing
law, it is imperative that such chief executive officer be appointed with the title
“Principal Keeper of the State Prison.” -

Section 30:4-3 of the Revised Statutes provides as follows:

Unless and until otherwise provided by the State board by rule, regu-
lation or order formally adopted, each board of managers may determine
the number, qualifications, powers and duties of the officers and employees
of the institutions or agencies committed to its charge, and their . compensa-
tion except as the same is fixed by statute or otherwise determinable by

“law. Each board, with the approval of the State board, shall appoint the chief
executive officer of each institution or agency in its charge, and determine
his official title. The chief executive officer shall appoint, with the approval
of the board of managers, all officers and employees of the institution or
agency. Nothing herein shall apply to the appomtment of the Principal
Keeper of the State Prison.

This section (30:4-3) had its source in section 114 of P. L. 1918, c.’ 147, which
act is generally the source of Title 30 (Institutions and Agencies) of the Revised
Statutes. The exception contajned in R. S. 30:4-3 that nothing therein “shall apply
to the appointment of the Principal Keeper of the State Prison” was contained in
said source section and obviously was intended to correlate with the constitutional
provisions then in effect (1844 Constitution, as amended; Art. VII, Sec. 11, par. 3)
prescribing that the Keeper of the State Prison (among others) “shall be nominated
by the Governor and appointed by him with the advice and consent of the Senate”
to hold office for five years. That such was the intendment of that exception is
borne out by section 302 of said 1918 act which provided that

Unless and until the pro'm'siém of the Constitution of this State in this
particular shall be changed, the Principal Keeper shall be appointed by the

ATTORNEY GENERAL 15

Governor, as heretofore, and shall hold his office for the term of five years.
(Italics ours.)

This section (302 of the 1918 act) was omitted from the Revised Statutes by
the revisers (who nonetheless noted, under section 30:4-3, that Art. VII, Sec. II,
par. 3 of the 1844 Constitution should be referred to for appointment and term of
the Principal Keeper, and set forth, under section 30:4-138, which we shall presently
recite in part, the provision of that Constitution relating to the appointment of the
Keeper of the State Prison by the Governor with the advice and consent of the
Senate). However, this section, while omitted from the Revised Statutes, supports
the view that the exception contained in R. S. 30:4-3, above recited, was necessi-
tated by the then controlling constitutional provisions relating to the Keeper of the
State Prison and that it was intended to prevail only so long as such constitutional
provisions should remain in force. 'The propriety of resorting to the legislative
history of legislation to discover the meaning of ambiguous statutes is well recog-.
nized.” Murphy vs, Zink, 136 N. J. L. 235, 239 (Sup. Ct. 1947) ; affirmed 136 Id.
635 (E. & A. 1947). The failure of the revisers to include in the Revised Statutes,
section 302 of the 1918 act did not change the sense and meaning of the exception
contained in section 114 of the same act, since that exception, as we have already
pointed out, was, in the revealing light of its legislative history, intended to cor-
relate with said section 302. “There is a presumption against a legislative intent
to effect a change in substance by a revision of the general laws. . . . The intention
to effect a change in substance must be expressed in language excluding a reasonable
doubt.” Murphy vs. Zink, supra.

Under the Constitution of 1844, as evidenced by the provision of that instru-
ment above recited, the Keeper of the State Prison was a constitutional officer.
But the Constitution of 1947, which by its own terms (Art. XI, Sec. I, par. 1)

“superseded the Constitution of 1844 as amended, makes no specific mention of that

officer in any respect. Therefore, as regards the “particular” (sec. 302, 1918 act)
concerning his appointment, the Constitution of this State has unquestionably been
changed. Accordingly, the conclusion is inescapable that the ‘effect of the exception
contained in section 114 of the 1918 act and mcorporated in R.'S. 30:4-3 has expired,
and that the injunction of the same section that “Each board, with the approval ‘of
the State board, shall appoint the chief executive officer of each institution or agency
in its charge . . .’ comprehends the appointment of the chief executive officer of
the State Prison (as well as the chief executive officer of each of the. other
institutions or agencies).

At the outset we stated our opinion to be, in part, that “in view of pertinent
provisions of existing law, it is imperative that such chief executive officer. be
appointed with the title ‘Principal Keeper of the State Prison’.”. While R. S. 30:4-3
provides that each board shall determine the official title of the executive officer
of each institution or agency in its charge, R. S. 30:4-138 provides that '

The Principal keeper shall be the chief executive and administrative
officer of the board of managers in charge of the State Prison. . . .

This and other provisions of law, in which reference is made to the Keeper (or Prin~
cipal Keeper) of the State Prison, modify pro tanto, we think, that portion of R. S.
30:4-3 dealing with the determination of the titles of chief executive officers. Mani-
festly the 1918 Legislature, in including the State Prison in the statutory scheme gov-
erning various institutions and agencies of the State, was compelled to utilize the
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then constitutional officer known as the Keeper of the State Prison. And whether
referred to in the statutes as the “Keeper of the State Prison” or as the "Principal
Keeper of the State Prison,” he is one and the same officer.

In our deliberation of this matter we have not overlooked the provision of the
Constitution of 1947 (Art. V, Sec. I, par. 12) which prescribes that the Governor
“shall nominate and appoint, with the advice and -consent of the Senate, all officers
for whose election or appointment provision is not otherwise made by this Con-
stitution or by law.” This provision is traceable to the Constitution of 1844 (Art.
VII, Sec. II, par. 8). Mr. Justice Collins of our Supreme Court (1903) discussing,
in Ross vs. Freeholders of Essex, 69 N. J. L. 143, affirmed 69 Id. 291 (E. & A. 1903),
the similar provision of the Constitution of 1844, said: “. . . Had the Park Com-
mission act been silent as to how the commissioners authorized should be appointed,
I entertain no doubt that their appointment would have lain with the Governor, on
the Senate’s advice and consent.” We think we have made it clear that the sections
of the Revised Statutes above indicated as controlling in the matter here under
review, coupled with the legislative history thereof as above set forth, evince an
unmistakable legislative intent to make due provision by statute law for filling a
vacancy in the office here in guestion. :

Respectfully yours,

THEODORE D. PARSONS,
Attorney General.

By : DoMinic A, CAVICCHIA,
Deputy Attorney General.

Fesruary 9, 1951.

Hon. W. T. VanperLIPP, Director,
Division of Planning and Development,
Trenton, New Jersey.

FORMAL OPINION—1951. No. 9.

DeEarR MR, VANDERLIPP: ]

Further consideration has been given to your request fot opinion as to whether
Frank Holmes has authority to put up 30 or more pilings in the sand below high-
water mark in front of his property without a permit from your board.

The answer to this is that he has no authority to make any erection or permanent
obstruction of any kind without a permit from your board.

Under the Act of 1864, on the right to occupy lands under water in this State,
“the riparian ¢ommission was instructed to make a survéy to ascertain thé rights of
the State in lands under water and to fix and establish exterior lines beyond which
no pier, wharf, bulkhead, erection or permanent obstruction of any kind should
be permitted to be made.

Under the second section of that act it was provided that until a report was
made no grant or lease of any lands was to be made and permission was granted
the commission to stay all proceedings, erections and obstructions until further
direction of the Legislature,
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In 1869 a supplement to the 1864 act mentioned exterior lines for piers, and
the act further stated that no “erection or structure of any kind shall hereafter be
erected, allowed or maintoined beyond or exterior to the aforesaid bulkhead line * * *
and which shall in no case extend beyond the line indicated for piers * * * nor shall
any such pier be constructed in any other manner than on piles or on blocks and
bridges* * *" ‘

Sec. 15 of the supplementary act of 1869 prescribes the procedure when a person
fjesires a grant for land under water, and states that the grantee may reclaim,
improve and appropriate to his own use, the lands contained and. described in the
certificate subject to the regulations and provisions of the first and second sections
of the act.

_ Under Sec. 19 of the 1869 act the commissioners were given permission to bring
suit for ejectment against persons trespassing on or occupylng lands of the State.

In 1891 there was passed an act which amended the original act of 1864. The
amendatory act (p. 216) refers to the wharf act of 1851 and repeals it as to tide-
waters of this State. It provided, however, that the said repeal shall not be con-
strued .to restore any supposed rights, usage or local common law, founded upon
the tac‘lt consent of the State or otherwise to fll in any land under water below
mean high tide; and without the grant or permission of said commissioners, 1o person
slhall £l in, build upon or make any erection on or reclaim any of the lands under the
tldewatfers of this State. Any person so offending shall be guilty of a purpresture.

This act was construed by our courts in American Dock vs. Trustees for the
Support of Public Schools, which gives a description of the rights of the State
of New Jersey and shows its ownership in said lands, and refers to the law that
I have cited above. The court said that public grants whether they be of lands
or franchises are strictly construed. Public grants differ from grants between
private persons. Grants between individuals are construed favorably for the
grantee. Public grants are construed most favorably for the public and against
the grantee, The grantee takes nothing not clearly given. (American Dock vs.
Trustees for the Support of Public Schools, 39 N. J. Eq. 425.)

And in a similar case, Chief Justice Beasley, speaking on this subject said
that “the State is never presumed to have parted with any of its property in the
flbsence of conclusive proof of an intention to do s0; such proof must exist either
;r;zexspsr;SS terms or in necessary implications.” Stevans vs. P. & N. R. R. Co., 5 Vr.

. The acts above referred to bring us down to R. S. 12:5-3 which reads as
ollows :

“All plans for the development of any water front upon any navi-
gable water or stream of this State or bounding thereon, ‘which is contem-
plated by any person or municipality, in the nature of individual improve-
ment or development or as a part of a general plan which involves the
c‘onstruction or alteration of a dock, wharf, pier, bulkhead, bridge, pipe
line, cable, or any other similar or dissimilar water-front development
shall be first submitted to the board. No such development or improvement
shall be commenced or executed without the approval of the board first
had and received, or as hereinafter in this chapter provided.”

' Under R. S. 12:5-2 it is provided that the board'may, by "appropriate action
In any court, prevent the encroachment or trespass upon the water front of any
of the ravigable waters of this State or bounding therecn or upon the riparian lands
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of the State and compel the removal of any such encroachment or trespass and
restrain, prevent and remove any construction, erection or accretion injurious
to the flow -of any such waters.

In R. S. 12:3-4, on the repeal of the wharf act of 1851, it is specifically set
forth:

“As to the future each revocable license, if the said lands covered by
the license have not been wholly or in part lawfully reclaimed or built
upon, is hereby revoked, and no occupation or reclamation of land under
water without such legislative act or revocable license shall divest the title
of the State, or confer.any rights upon the party who has reclaimed or
who is in possession of the same.”

That is construed in the case-of In re Camden, 1 N. J. Misc. 623.

R. S. 12:5-6 provides that any development or improvement as outlined in
12:5-3 which is commenced or exccuted without first obtaining the approval of
your board shall be deemed to be a purpresture and public nuisance and shall be
abated in the name of the State in such action as shall be appropriate.

It is my opinion that no person has a right to dredge in front of any waters
of this State or build.any structure in front of said riparian lands for the develop-
ment of any. water front upon any navigable water or stream of this State or
bounding thereon without first obtaining the permission of your board.

Yours very truly,

TaEODORE D. PARrsSoNS,
Attorney General.

By :/s/ Rosirr PEacock,
Deputy Attorney General.
RP: N

FEBrUARY 16, 1951,
How. J. Linpsay pg VALLIERE,
Division of Budget and Accounting,
Department of the Treasury,
Trenton, New Jersey.

FORMAL OPINION-—1951. No. 10.

Dear DIrRECTOR :

In your communication of February fifteenth you request, on behalf of the Joint
Legislative Committee on Appropriations, an opinion as to whether, under the pro-
visions of the Tri-State Compact (R. S. 32:18-1 et seq.) creating the Interstate
Sanitation Commission, the sum of $15,000.00 is the minimum or maximum amount
which the State of New Jersey is obligated to appropriate to said commission
yearly, :
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It. is our opinion that the sum of $15,000.00 specified in R. S. 32:18-15 is ﬁeifher
the minimum nor the maximum amount which the State of New Jersey is obligated
to appropriate to the Interstate Sanitation Commission yearly, but is the maximum
amoun}‘. which the State of New Jersey is obligated to appropriate only for the
year, .1f‘any, in which the Governor does not approve a recommendation by the
commission for a total appropriation which, by the percentages fixed in said sec-

tion, calls for an appropriation by the State of New Jerse i
R y of an amount in excess
of $15,000.00. i

The compact (R. S. 32:18-15) brovides as follows:

ArrticLe XIV

1. The signatory States agree to appropriate annually for the salaries
office and other administrative expenses such sum or sums as shall bé
rficommended by the commission and approved by the Governors of the
51g-nat_ory States, the State of New York and the State of New Jersey
agreeing each to appropriate forty-five per cent (45%) thereof, and the
State of Connecticut agreeing to appropriate ten per cent (10%) thereof.
The State of New York and the State of New Jersey obligate themselves
hereunder, however, only to the extent of fifteen thousand dollars
'($]5,000.00) each in any ‘one year, and the State of Connecticut obligates
itself hereunder only to the extent of three thousand, three hundred thirty-
three dollars and thirty-four cents ($3,333.34) in any one year.

It will be noted that the sum specified as the yearly obligation for each signatory
Sta'te reflects the percentage first fixed. The total of the specified sums is $33,333.34.
This reflects forty-five per cent (45%) each for New Jersey and New Yor’k and
ten per cent (10%) for Connecticut. .But the significant feature is that the, per-
centage aPpropriation first fixed is conditioned upon both the recommendation of
th.e Fommxssion and the approval of the Governor. In other words, if the com-
mls_smr{’s recommendation does not have the Governor’s approval, the State has no
obligation to appropriate more than $15,000.00 to the commission for the applicable
year. Manifestly, the requirement of such approval is a protection to any signatory

State whenever the amount recommended might not, in the judgment of the Governor
be grounded in necessity. ’

It fol.lov'vs, therefore, that the Governor’s approval of the sum recommended by
the_ commission places upon the Legislature the obligation to make the appropriation.
F:{xlure on the part of the Legislature to make the appropriation will result in a
failure on the part of the State to comply with the terms of the compact.

Yours very truly,

Tareovore D. Parsons,
Attorney General.

By: Dominic A. CaviccHia,

dac;d Depuly  Attorney Ceneral.
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Marcy 9, 1951,

How~. Avrrrep E. DriscoLL,
Governor of New Jersey,
Trenton, New Jersey.

FORMAL OPINION—1951. No. 11.

DEAR GOVERNOR :

You have requested a forinal opinion as to which of the two lists of nominations
for Democratic appointees to county election boards, submitted by Congressman
Hart and Senator O’Mara, respectively, should be recognized pursuant to R. S.
19:6-18, which provides, inter alia:

“The chairman of the State committee of each of such two pelitical
parties shall during the month of February in each year, in writing, nominate
one person residing in each county, duly qualified, for member of the county
board in and for such county.”

In your request for this opinion, it is stated that Senator Edward J. O’Mara
has been, by letter, certified by Charles Quinn, Secretary of the Democratic State
Committee, to have been duly elected Chairmar of the Democratic State Committee
and that Congressman Edward J. Hart, by telegram, has advised that he is the
Chairman of the Democratic State Committee. Briefs have been received from
Congressman Hart and Senator O’'Mara and an open hearing has been held, at which
oral argument was made and additional facts presented.

R. S. 19:5-4 states: “The annual meeting of the State Committee
shall be held on the first Tuesday after such primary election . . . at which
annual meeting the members of the committee in the year in which a Gov-
ernor is to be elected, shall elect some suitable person as chairman to hold
office for four years, or until his successor is elected.”

" After the primary election of 1949, Edward J. Hart was elected for the four-
year statutory term, which will not expire until 1953. His election to the office of
Chairman of the Democratic State Committece has been heretofore recognized by
you by the acceptance of his nomination of persons for appointment to the member-
ship of the county election boards. ' :

The Constitution of the State Committee of the Democratic Party, adopted
January 9, 1950, by Article IV. “MEeTINGS” provides:

“The State Committee shall meet annually immediately prior to the
State Convention defined in Revised Statutes, section 19:5-6, and it shall be
the policy that from time to time special meetings shall be had at the call
of the chairman or at the call of eleven or more of the members on petition
in writing. Meetings shall be held only on notice given in writing seven or
more days from the date of sending of notice unless the chairman shall
declare, in writing, an emergency to exist and summons the State Committee
by written notice delivered not less than 48 hours before such call.”
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Ol) I ebxualy 1 1951 the iO“OWl‘n telet’xam wa t to tlle m: r
] ’ g S sent t
' ) : =3 embe S Of the

. “An important dinnfer and business meeting of the State Committee
vynl] :_e hel;)i al\t/I Hotel Hildebrecht, Trenton, en Monday, Februaryu fifth, at
six-thirty P. M. to discuss the party situation and i ,

any oth
may come before the meeting. Y e Business that
(Signed) CHARLES Quinn,
Secretary.”

.The minutes of this meeting recite that Chairman Hart was abser;t The dis-
cussion at the meeting is set forth in the minutes. After the discussiox; a moti "
was_carned "‘that Edward J. Hart be removed as State Chairman beca,use of }?'n
persistent failure to perform the duties required by law and the Constitution a lg
By-Laws of the State Committee, and because he has wilfully and wantonly r f r'ld
and neglected to discuss with the State Committee, at any time campaignystreatisgi/

t] H

party pofl'cy, patronage, COHditiOnS of the axty or any i
.
Dem()cxatu: Party " P H 0 thlﬂg for the gOOd of the

After the passage of this mation, the minutes read as follows:

“Mrs. Hawkins then nominated, seco
) , seconded by Mr. Ewart, Edward J.
O’Mara for the office of Chairman of the State Committee of the Democratgc

Ialty in NCW lersey I\JO othi ominations wer mad r. O M ara was
. ther n 1 S € € M !

. .
then Clected Chalrman. :

o Tf!e purpose of t}’)e meeting on February 5th was not set forth in the notice
. e m(;nutes do no? disclose that Congressman Hart was apprised of the charges to
made against him or th.at he was afforded the opportunity of a hearing. To

;i;cldeﬁgh'e legal questions'pertaining to the form of the petition calling the meeting,
che su c1e11Fy of the notice of the meeting, and the propriety of the action on thej
arges against Congressman Hart, in his absence and without notice to him

] 1% S s
he form er I\JC\V €rse upreme O
C urt, in D'I“CO” VS, Sakm, 121 I\,. l L 225,

' The act creating the office (member of county election board) pro-
vides for the nomination by the State Chairman of the two most pov(reif 1
polelcal parties of two of the members of the board. To insure a dem::-
cra_tx.c form of government, it is necessary that there be at least two stro;
political parties holding different views upon political questions. Only a "
resul_t of ~public discussion can a wise policy be adopted. To i-nsure }},10 Sei
elec.tlons‘ it is essential that the county board be made up at least b n’chs
choice of both powerful political parties.” e

In the same case, which was followed by Haines vs. Appleton, 123 N J. L. 492
the delegation to the State Chairman of the nomination of thé memb'er. f th’
county t'>oards was held to be constitutional. The respective State Chairme; Of the
twc.> major political .parties are vested with authority, in the words of the C . i
Driscoll vs. Sakin, supra, to “act in matters of high public interest, and M are

subject to constitutional restraint. ., . .” $
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As was said in Nizon vs. Condon, 286 U. S, 73:

“ . when those agencies (State political organizations) are invested
with an authority independent of the will of the association in whose name
they undertake to speak, they become to that extent the organs of the State
itself, the repositories of official power.”

The nomination of the members of the county election boards and the election
of the State Chairman are controlled by statute. The determination whether you
should accept the nominations submitted by Congressman Hart or Senator O’Mara
depends upon the construction of the statute. R. S. 19:54 reads as follows:

“At the primary for the general election of the year in which a Gov-
ernor is to be elected, one male and one female member of the State com-
mittee of each of the political parties shall be elected in each county. The
male receiving the highest number of votes among the male candidates and
the female receiving the highest number of votes among the female candi-
dates shall be declared elected.

“The members of the State committee of each of the political parties
_shall take office on the first Tuesday following their election, on which day
the terms of all members of such committees theretofore elected shall termi-
nate. The annual meeting of the State committee shall be held on the first
Tuesday after such primary election at the hour and place to be designated
in a nofice in writing to be mailed by the chairman of the outgoing State
committee to each member-elect, at which annual meeting the members of
the committee in the year in which a Governor is to be elected, shall elect
some suitable person as chairman to hold office for four years, or until his
successor is elected. The committee shall have power to adopt a constitution
and by-laws for its proper government. The chairman shall preside at all
meetings of the committee and shall perform all duties required of him by
law and the constitution and by-laws of such committee.

“A member of a State committee of any political party may resign his
office to the committee of which he is a member, and upon acceptance thereof
by the committee a vacancy shall exist. A vacancy in the office of 2 member
of the State committee of any political party, howsoever caused, shall be
filled for the unexpired term by the members of the county committee of
such political party in the county in which the vacancy occurs.

“Members of the State committee shall serve for four years or until
their successors are elected. The State committee shall choose its chairman
and the member or members of the national committee of its political party.”

The statute clearly provides that the term of the chairman shall be “for four

years or until his successor is elected.” The statute has as its source chapter 187,
of the Laws of 1930. It is significant that R. S. 19:6-5 which has its source in the

 same act provides that members of district election boards “may be summarily
removed from office, with or without cause.”

R. S. 19:6-8 provides:

“The terms of office of the members of the district boards shall be
for one year or until their successors are appointed . . .’
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. . !
When the 1dentlc?l .words were used by the Legislature in fixing the term of
me'mbers of the dlstnct.boards, the words “or until their successors are appointed”
evidently were not considered to empower a summary removal since the Legislature

deen_'led it necessary to specifically provide by statute that a member might sum-
marily be removed from office with or without cause.

N The Supx:eme Cour.t of this State in Ringle vs. Republican State Commiltee, 122
.J. L. 435, in coqstrumg t_he same words of the act relating to the term of members
of the State committee, as it was before the amendment of 1948, said:

e N !
‘ T.he statute, R..S. 19:5-4, provides for a term of office of three years
or until a successor is elected,” and in case of vacancy, howsoever caused, to
)

be filled by members of the county committee in the county where the vacancy
oceurs.

We conclude.that the voiding of the election of the successor of relator
c‘aused a vacancy in the office, R. S. 19:3-25; and that relator was thus con-
tinued in office until the election of his successor.”

Thus_ the Le.gislature has indicated that the words “or until their successors are
appointed” did not carry the power of summary removal with or without cause
and _the Supreme Court has construed “or until a successor is elected” to authori

the incumbent to “hold-over” until the election of his successor. o

It is not necessary to discuss the effect of the sentence “the committee shall .
have power .to adopt a constitution and by-laws for its proper government” since
the. constitution and by-laws could not prevail aga’inst fhe provisions of the statute
which are so definite and clear. Moreover there is nothing in the constitution of
the Democratic State Committee to authorize what was done in this instance.

ha '(Ij‘;;ec{;is:;s bee(ril n-o.dec151on submitted to me in either of the briefs, and research
has no ec1ston. of the courts of this State which construes the statute
give to the .Stete committee power to remove the chairman for cause. Until a court
of C()S@petexlt jurisdiction construes the statute otherwise, its certain words must control
he r:,:sv:e sftat:;te fixes the sgeciﬁc term of_ four years and does not provide fox:
e no the State Chairman, I advise you that you should accept and
e JoIri;[matlons for members of the county boards of elections submitted
ey . art who was duly electe.d as State Chairman, who has been recog-
nized as suck} in the acceptance of nominations heretofore made by him, and wh
1s now exercising the statutory authority vested in that 6ﬁice. , °

Respectfully yours,

TrEopORE D. PARSONS,

Attornev General.
|
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ApriL 3, 1951.
Hon. Joun H. BOSSHART,
Commissioner of Education,
175 West State Street,
Trenton 8, New Jersey.

FORMAL OPINION—1951. No. 12.

DEar COMMISSIONER

You have requested the opinion of this office concerning the right of colleges
in this State to confer what may be termed “degrees in course” and ‘“honorary
degrees,” respectively. It is believed that your specific inguiries may be fairly stated
and answered as follows: E

1. Does a college which conferred degrees in course prior to March 17, 1891,
have authority generally, without prior approval from the State Board of Edu-
cation, to award other degrees in course not given by said college prior to the
aforesaid date? For example, if a college conferred only a bachelor of arts degree
before 1891, may it now confer a master of arts or bachelor of science degree
without State Board approval? The answer is “Yes.”

2. May any college confer honorary degrees without first securing approval
of the State Board of Fducation? Answer—"“Yes.”

The sections of the Revised Statutes which govern these questions read as
follows:

18:20-2. Right of colleges to give diplomas and confer degrees. Sub-
ject to the provisions of sections 18:20-5 to 18:20-17 of this title, any
college in this State founded or hereafter to be founded under and by virtue
of the provisions of a general act of the Legislature, may, from time to time,
give diplomas and confer degrees upon those who shall successfully com-
plete prescribed courses of study, and confer honorary degrees upon such
others as shall be recommended therefor by its board of trustees. Nothing
in this section shall be construed to authorize a college to confer any degree
or diploma authorizing the practice of medicine, dentistry, or law.

18:20-8. Submission and approval as prerequisite to conferring of
degrees. No school, corporation, association or institution of learning con-
ducted within this State, nor any officer or member thereof, in recognition
of the attainment or proficiency of any person in pursuing or graduating
from any course Or courses of study, arts, or learning conducted by it or
another such school, corporation, association or institution, shall admit any
such person to the grade of a degree by conferring, or participating in con-
ferring, any degree upon any person without first submitting the basis or
conditions thereof to the State Board of Education, and obtaining its ap-
proval thereof, and of the practice of conferring and bestowing such
degrees.

Nothing contained in this section shall apply to any school, corporation,
association or institution of learning, or officer or member thereof, which
was established and conducted within this State on March seventeenth, one
thousand eight hundred and ninety-one, and was then in the course of
admitting persons to the grade of a degree by conferring the same upon
them in recognition of their attainments or proficiencies, nor to any schonol
conducted under the public school system.

jwg:n
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~ Under section 18:20-2, the colleges clearly possess the right to confer in general
both degrees in course and honorary degrees without approval from the State board
except as such approval may be required by anything contained in sections 18:20—é
t9 18:?0—17. Of the latter, only section 18:20-8 appears material to the present
dxscyssmn, and the questions raised are thus narrowed to the effect, if any, of that
section upon. the general grant of authority contained mn 18:20-2. ,

Section 18:20-8 is manifestly concerned only with degrees awarded for attain-
ment or proficiency “in pursuing or graduating from any course or courses of study
arts or learning,” and thus it does not affect the general power of any college tc;
'bestm‘.v honorary degrees. The same section provides, furthermore, that “nothing
in tbns section shall apply to” any institution of learning which in’1891 was con-
fextn.ng degrees in recognition of attainment or proficiency. That proviso, in my
opinion, renders the entire section inapplicable to any college which was be,stowing

any degree in course in 1891, thereby leaving such college free generally to establish
and award new degrees in its own discretion.

Verly truly yours,
TaEeoporE D. PARsONS,
Attorney General.

By : Taomas P. Coog,
Deputy Attorney General.

ArriL 16
Civir ServicE COMMISSION, - 1951

State House, Trenton, N. J.

FORMAL OPINION-1951. No. 13..
GENTLEMEN :

}(ou request to be advised whether a State employee whose services were
termlflated because of absence occasioned by acute alcoholism is entitled to the
vacation leave, which he claims, with pay.

The answer is no.

Such employee has by his conduct forfeited any and all vacation rights.

Ir.l Walters vs. Pension Commission, Trenton, 120 N, J. L. 39, it was held that
a police officer forfeits his right to pension if he is convicted of malfeasance in
office even though he had become eligible for pension by reason of having served
20 years and having attained the age of 51 years. ;

In McFeeley vs. Pension Commission of New Jersey, 8 N. J. Super. 575, the
cou.rt has gone further. It was held that a policeman who was dischargeci was’ not
entitled to recover amounts which he had contributed to the pension fund

In Pendlebury vs. Passaic Valley Sewage Commission, 122 N. J. 1L, 3"14 it was
further held that a discharged employée was not entitled to a bonus. ' '

Yours very truly,
THEODORE D. PARSONS,
Atitorney General.

By : Jour W. Grices,
Deputy Attorney General,
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MarcE 22, 1951.

Tae HoNORABLE SANFORD BATES, Commissioner,
Department of Institutions and Agencies,

State Office Building,

Trenton, New Jersey.

FORMAL OPINION—1951. No. 14.

Dear COMMISSIONER:

You desire to be advised regarding a situation at the State Prison which concerns
a prisoner under sentence of death. It secems that he was convicted in a county court
of murder in the first degree, without recommendation, and the death sentence was
imposed. Thereafter, as a result of an appeal filed by him, the Supreme Court of New
Jersey affirmed the conviction. The prisoner’s application to the United States Supreme
Court for certiorari was denied.

Thereupon the prisoner sought issuance of a writ of babeas corpus in a Federal
District Court and the writ was denied. The prisoner now appeals to the United
States Court of Appeals for the Third Circuit and has served upon the Warden of the
State Prison a notice of his said appeal.

You desire to be advised whether the service by the prisoner, or his counsel,
upon the Warden of the State Prison, of such notice of appeal to the United States
Court of Appeals, shall operate, without more, as a stay of execution.

It is our opinion and we advise yoir that such notice of appeal, as described
herein, when served upon the Warden of the State Prison, will not, per se, operate
as a stay of execution, for the reasons set forth below. )

With respect to this general situation, Title 28, section 2251, U. 8. C. A, con-
trols, and an examination thereof reveals the following provisions:

“A justice or judge of the United States before whom a habeas corpus
proceeding is pending, may, before final judgment or after final judgment
of discharge, or pending appeal, stay any proceeding against the person de-
tained in any State court or by or under the authority of any State for
any matter involved in the habeas corpus proceeding.

“After the granting of such a stay, any such proceeding in any State
court or by or under the authority of any State shall be void. If no stay
is granted, any such proceeding shall be as valid as if no habeas corpus

proceedings or appeal were pending.” (J{me 25, 1948, c. 646, 62 Stat. 966.)

It will be observed from the foregoing provision of the federal statute that
the appellant in habeas corpus proceedings in the federal jurisdiction must make
application for a stay of any proceedings against such person detained in any State
court or detained by or under the authority of any State. 1t will further appear
that if no such stay is granted, any such proceedings against any such prisoner so
detained shall be as valid as if no habeas corpus proceeding or appeal were pending.

Accordingly, we advise yo
of a notice of appeal to the United States Court of Appeals by the prisoner involved
is not sufficient to stay the execution, which we understand in the instant matter,
with respect to this prisoner, has been scheduled by order of the court for the week
of April 15th.

In view of the actual pendency of execution proceedings and because prisoner’s
counsel, when submitting a aotice of appeal, observed that in his opinion it would

1 that in the situation you describe, the mere filing
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act a i i
act as naOt.istay,fnt would seem anxs'able for you to notify counsel for the prisoner
ce of appeal filed by him is not considered as a stay of execution

Very truly yours,
TwuEoporE D. PArsons,
Attorney General of New Jersey.

By: EuceEne T. URBANIAK,

‘ETU:HH Deputy Attorney General.

2
Hon. Craries R. ERDMAN, JR., Commissioner, Juix 2, 1951

Department of Conservation,
520 East State Street,
“Trenton, N. J.

- FORMAL OPINION—1951. No. 15.

Dear CoMMiIsSIaNER ERDMAN:

o II{.have your letter of June 8'th on the q_uestion presented as to whether or not
e we.rton Yacht Club has a right to fill in, build upon or make any erection of
or recla:-m'any of the lands under the tidewaters of this State without the ot
or perrfnssxon o_.f .the Department of Conservation and Economic Development s
It is my opinion _tha_t the Riverton Yacht Club has no right to fill in build' upon
-or makc_?ny erection on or reclaim any land under the tidewaters of t,his State in
front .of its yacht club without the grant or permission of the Department of C
:servation and Economic Development, ' .
-The Leg_islature of New Jersey passed an act (P. L. 1852, p. 208) to incor-
forate the Riverton Improvement Company, under which act permission was granted
' 0 lay out streets and erect thereon the Town of Riverton; to construct wharves
the river for landing steamboats and other vessels. Under this act, Daniel L, M’llon
retained a lot on which to erect a dwelling. In section 6 the act'provided t.hatlt}?r
company was authorized to improve that portion of the land to be held by erecti :
bu}ldlings, laying out lots and streets and building a wharf for commgrci lc ng
._shxppmg purposes, and not to injure the navigation of said river. - .o
Tl_le Riverton Improvement Company sold the property 'to.R ‘Biddle in 1868
and _Bxddle conveyed to Riverton Iron Pier Company in 1886. T};' !
to Riverton Yacht Club in 1918.  That company sold
'uponU:rder;aLZe.i—: (P. I_, 1891, p. 216)_ no person or corporation shall fill in, build
oon o make irte}:ec ion on or rec!alfn any of the lands under the tidewaters of
T State Dev;)lzpm;tg?ﬁ ;:; p;rmlssmn of the Department of Conservation and
, y person or corporation so offending shall ui
?(fr;:;tll;p;e(setiri;d ]?Ji,, tt?lz gorg;m;}at(]:on Act of 1948, p. 1783 the piwers aglei gzﬁg
oard o m avigati
the DeparFmer?t of Conservation and E?co:lo?;?ce' ;)ne(ieﬁ;:gi:on were transterred to
e é‘::tiiixes;at:ve .gr?n; is to .be stx:ictly construed and its .general terms should not
Morris Conal vo. Contral 1o R 16 M0 3. By 416, Tormiond v5. Brawn 24 M) L.
30 o o - C - R . J. Eq. ; Toumsend vs. Brown, 24 N. J. L.
Cont o 99&;?. ?.mEl:eqffs"s.Z{Wmns Canal, .44 N. J. Eq. 398; Katzenbach vs. Armstrong
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Under the cases cited above, it was held that so far as such reclamation took
place within the proper limits, said right is a mere license and subject to withdrawal
by the State if not previously acted upon by actual reclamation or improvements.
and as there has been a specific appropriation by the Legislature of such portions.
of the land in question as have not been actually reclaimed or otherwise improved
or built upon at the time of the passage of P. L. 1891, p. 216, the defendant will
be restrained from proceeding with the reclamation and improvement of such lands.
The Department of Conservation and Economic Development has a right under
R. S. 12:3-8 to begin ejectment proceedings. This has been carried down from
section 12 of the original supplement of 1869, authorizing the old commission to
bring ejectment proceedings for trespass on lands under water. Scacoast &c. Vs.
American Timber Co., 92 Eq. 221.

The alleged right claimed by the Riverton Yacht Club to reclaim riparian land.
or to erect any building adjacent to its upland is a mere license or privilege since:
said club has not built or reclaimed any of the land prior to the 1891 act cited above..
The Riverton Improvement Company under the legislative grant of 1852 could
only build a wharf for commercial and shipping purposes and not to injure the
navigation of said river. The Riverton Yacht Club is not engaged in commercial.
pursuits and for reasons stated has no right to erect buildings on the land under
water without the grant or permission of the Department of Conservation and
Economic Development. ’ .
Yours very truly,

TuroporE D. PARsoNs,
Attorney General.
By : RoseErr PEACOCK,
Deputy Attorney General.

APRIL 16, 1951.
HoNORABLE SANFORD BATES, :
Commissioner of Institutions and Agencies,
Trenton, New Jersey.

FORMAL OPINION—1951. No. 16.

DeEAR COMMISSIONER:

Reference is made to your letter of March twentieth, in which you ask whether
persons émployed in connection with the operation of commissaries in State insti-
tutions are State employees. ’

The answer is “Yes.”

In your letter you point out that the persons so employed have no civil service
status and that their wages are paid from profits derived from the operation of the
respective commissaries. These circumstances are of no consequence in the deter—
mination of this question.

Commissaries in State institutions are maintained by warrant of law. Sectiomr
30:4-15 of the Revised Statutes provides, in part, that

The board of managers of a charitable, hospital, relief or training
institution or noninstitutional agency may maintain a commissary or store
for the sale of commodities to patients or inmates under rules adopted by
the board. The cost of establishing the commissary or store may be de~
frayed out of any funds appropriated for current maintenance. . . .

ATTORNEY GENERAL 29

We therefore experience no difficulty in concluding that persons employed in con--
nectiorll with the maintenance or operation (by the respective State institutions) of
commissaries or stores established by authority of the provisions of faw above cited
(source P. L. 1931, c. 13) are State employees.

Yours very truly,

TuroporRE D. PARSONS,
Attorney General.

By: Dominic A. CAVICCHIA,

Deputy Attorney Genceral.
dac:d

ApriL 27, 1951,

Tur HoNoRABLE SANFORD BATES, Commissioner,
Department of Institutions and Agencies,

State Office Building,

Trenton, New Jersey.

FORMAL OPINION—1951. No. 17.
Dear COMMISSIONER :

You advise that certain of the private hospitals coming under jurisdiction of
your department, and being subject to license under the provisions of R. S. 30:11-1
et seq., as amended, contemplate the establishment of a practice which would
require patients of said hospitals to remain in the custody of the institutions
after their treatment was concluded, such custody to operate as a guarantee for
payment of the costs of furnishing medical care and hospitalization.

You desire to be advised whether there is any warrant in law for such practice
and whether anmy such institution can legally hold a debtor patient in this type of
custody pending payment of siich hospital bill for medical care and treatment. ‘

) It is our opinion and we advise you that such a practice would be completely
without warrant in law and, in addition, is suggestive of false imprisonment. A
ca.refu] examination of the pertinent statutes and the provisions of our Constitution
fails to disclose any grounds upon which such a practice might be justified, and
none exists. It is a fundamental concept of both the Constitution of New Jersey
and that of the United States that persons shall not be imprisoned for debt. (N. J.
Const. Art. 1, par. 13.) Nor shall any person be deprived of his liberty without
due'process of law. (U. S. Const. Amend. XIV.) The deprivation of liberty of
an individual within the four walls of a charitable hospital institution is just as
fxlugh imprisonment as if that individual were confined in a State or county penal
institution.
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Tor the reasons set forth above, we advise you that the suggested procedure of
holding debtor patients in custodial detention in a hospital facility, to guarantee
payment of the costs of medical care and treatment, is illegal and cannot be per-
mitted to exist under the law in this State. ’

Very truly yours,

TraEopORE D. PARrsoNs,
Attorney General of New Jersey.

By: EucenNeE T. URrBANIAK,
Deputy Attorney General.

ETU: HH

Jury 3, 1951

Mgr. Georce M. BorbEN, Secretary,
State Employees’ Retirement System,
State House Annex,

Trenton, New Jel_'sey.

FORMAI OPINION—1951. No. 18.

Dear MRr. BORDEN :
You have requested my opinion with reference to the following facts:

An employee of the State, holding a position in the unclassified service {}?r ;on:e
years prior to World War 11, secured a military leave o‘f.absence from_t e talcel
in order to enter military service, On his return from mlh.tary duty 'durmg Wor
War 11 he rejoined the State service, again in an unclaSS{ﬁgd‘ position. The dem-
ployee now seeks to enroll in the State Employees’ Rf:txre.ment System anS tto
purchase credit for his previous State service. You now inquire whether thg t.a e,
rather than the employee, is obligated to pay to the retx-rem-ent system the contnl?utxons
that would have been paid by the State, during the period of. the emp'loyees war
‘service, had the employee been a member of the State system during that time. -

Our statutes protecting the pension rights aqd benefits of public employses
entering military service, and requiring th'e e{nploymg governmental ager;cy (;r t:;
partment to pay the required pension contributions for such persons, namely, c1 ape
326, P. L. 1942 as amended (R. S. 38:23-5 and 38:23—6? refer or rel:jlte to emp O}:f' s,
whg), at the time of entry on military service, was or is a member in good standing
of a pension fund or system.

In my opinion the employee, whose application is now before you, .rfot having
beeﬁ 2 member of the State retirement system when he entered on active military serv-
ice, cannot now receive the benefits of the statutes cited in the preceding paragraph.

The question presented is not one of first impression wit}} thi§ office. Unde.r
date of April 14, 1944, inquiry was made by the State.Employef:s Retirement S)lrs.tem,
whether if applications for employees in the unclassified service, absent 0'1‘1 military
service, are not filed by the employing - department, and sucl? cr'nployees returnh_to
their positions after the close of the war and 1he'n make .app'hcatlon for memb'ers 1p{,
would the department be required to pay their contributions for the period o
military service?”
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Under date of April 18, 1944, and again under date of May 24, 1946, this office
answered the above question in the negative. It has been suggested that perhaps
chapter 118, P. L. 1943 (R. S, 43:14-2.8) was not considered when the aforementioned
opinions were written. This statute provides as follows: '

“Any State employee who was or shall hereafter be inducted into the
military or naval service of the United States before making application
for enrollment in the retirement system shall be accepted as a member upon
his filing application, and his regular salary deductions as determined by the
board of trustees shall be paid to the retirement system by the employing
department as provided by chapter two hundred fifty-two, pamphlet laws
of one thousand nine hundred and forty-two, as amended by chapter three
hundred twenty-six, pamphlet laws of one thousand nine hundred and forty-
two. This provision shall not apply to any employee whose appointment
is temporary or seasonal.”

Although this statute is not specifically mentioned in the April 18, 1944 and May
24, 1946 opinions of the Attorney General hereinbefore referred to, it is to be
assumed that consideration was given thereto. In any event, the conclusion here-
inabove expressed by me has not been reached without due consideration of said act.

Chapter 118, P. L. 1943, was enacted to enable State employees, who were, or
who might be, inducted into military service, prior to enrolling in the State system,
to join such system, and to have the State make the required contributions for them
for the period of military service, provided the benefits of the act were claimed by
the employee, while in the service.

In order to reach a contrary conclusion, I would have to hold that chapter 118,
P. L. 1943, in fact repeals chapter 326, P. L. 1942, by wiping out for all purposes,
the requirement in the latter act, that employees affected, be members in good
standing of a pension fund, at the time of entry into military service. A general
repealer is not to be presumed, in the absence of specific words, or evidence of
specific intention, to that end. I find no such intention or evidence in chapter 118,
P. L. 1943, What the latter means to me, is that it attempted to prevent the loss
of pension rights on the part of employees, who were inducted, before they made
application to enroll in the State system. It was not intended to assist State em-
ployees, in the unclassified service, who did not join the State system prior to
going into the military service, or who did not endeavor to join while in the service.
In short, the two statutes must be read together. :

Very truly yours,

THEODORE D. PARSONS,
Attorney General.

By : Danier D BrIewr,
Deputy Attorney General.
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May 4, 1951,

Hon. R. ]J. Assorr,
State Highway Commissioner,
Trenton, New Jersey.

FORMAL OPINION—1951. No. 19.

Dear COMMISSIONER:

You have requested our opinion as to whether you have the authority, provided
the consent of the State House Commission is obtained, to award a contract for
repair work on a State highway bridge on the basis of the cost of material, labor
and equipment, plus a fixed fee to cover overhead and profit, where it is practically
impossible to estimate the amount of the work to be done. You have called our
attention to the fact that while an extensive job of removing and replacing the
concrete on the bridge in question will probably be required, you cannot properly
estimate the extent of the repairs needed until the asphalt block pavement has been
removed and the underlying concrete deck has been probed. With these uncertainties,
it is difficult to prepare plans and specifications for competitive bidding on the
regular contract basis without inviting extraordinarily high quotations from bidders.
You have indicated, however, that you would advertise for bids on the fee to be
paid for overhead and profit.

In my opinion, you have the authority to proceed as above outlined, subject to '

the qualification that bids should be invited on labor, material and equipment to
whatever extent is practicable, and that the contractor’s cast in respect to any item
should be a basis of the contract only when competitive bidding on that item is not
practicable. .

The pertinent provisions of the State Highway Law (R. S. 27:7-25 et seq.)
require advertisement for bids, competitive bidding, and award of the contract to
the lowest responsible bidder on a fixed price basis. However, section 52:34-5 of
the Revised Statutes provides in its second paragraph as follows:

“Nothing in this chapter shall be construed to prohibit the State House
Commission, by unanimous vote of all of the members thereof in open
public meeting from awarding any contract or authorizing the award of
any contract for the doing of any work or the furnishing of any goods,
chattels, supplies or materials, without first advertising as herein required,
in case of public exigency, or for the purchase of perishable food supplies,
or where property has been destroyed by fire or by the elements, and the
determination of the State House Commission that a public exigency exists
shall net be questioned.”

This language is sufficiently broad to cover contracts made by all departments
and commissions of the State Government, including the Highway Department. That
it should be so interpreted is manifest when the quoted section is read, as it should
be, in conjunction with section 52:34-1, which precedes it in the same chapter.
Section 52:34-1 requires public advertising for bids on all contracts over $1,000
made by “any State department or commission” and payable with State funds.
Section 52:34-5 evidently pertains to at least as broad a category of contracts as
is covered by 52:34-1, and therefore it appears clearly applicable to State highway
contracts.
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It would seem, furthermore, that one of the purposes of section 52:34-5 is to
protect the interest of the State by authorizing a waiver of the usual bidding
procedure where, as here, the latter would probably result in excessive quotations
from bidders because of the uncertainties involved in the work.

For the foregoing reasons, the State House Commission may grant the authority
here sought so far as a public exigency justifies such action. In the circumstances
presented, however, the exigency would appear to exist only to the extent that the
use'of competitive bidding would not operate to the benefit of the State. In respect
to items on which competitive bids can appropriately be secured, the regular proce-
dure in the Highway Law should be followed. ’

Very truly yours,

TrEODORE D. PaRsows,
Attorney General,

By : THomas P. Coox,
Deputy Attorney General.

Ho~. Franx Duranp, Mav 31, 1951,

State Auditor,
State House,
Trenton, New Jersey.

FORMAL OPINION—1951. No. 20.

DEear Sir:

You have requested an opi_nion as to whether the State Auditor has the power
to conduct post-audits of the transactions and accounts kept by or for the New
Jersey Turnpike Authority.

It is our opinion that the State Auditor has not only the power but also the
duty to conduct post-audits of all transactions and accounts kept by or for the N
Jersey Turnpike Authority. o

Article VII, Section 1, paragraph 6, of the Constitution of 1947, provides:

The' State Auditor shall be appointed by the Senate and General As-
sembly in joint meeting for a term of five years and until his successor
shall be appointed and qualified. It shall be his duty to conduct post-audits
of all‘ transactions and accounts kept by or for all depariments, offices and
agencies of the State Government, to report to the LegislaturJe or to an
Cf)m.lmlttee thereof as shall be required by law, and to perform such othe};
<im . . . .
laWT ar(ﬂzl;::aziisfi)utles as‘ shall, from time to time, be required of him by

An agency of the State is not essentially an agency of the State Government

In corpmon speech and common apprehension the government of the State and the
State itself are usually regarded as identical ;
other, and often the former is meant when th

the one is often confounded with the
e latter is mentioned. Poindexter vs.
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Greenhow, 114 U, S. 290. Counties and municipalities are agencies of the State but
not of the State Government; so, too, with other entities created by law, as, for
example, the Passaic Valley Sewerage -Commissioners. See Brickett vs. Lagey, 134
N.J. L. 1 (E. & A, 1945). But the duty which the Constitution itself lays down for
the State Auditor relates precisely to departments, offices and agencies 6f the State
Government. 1f, then, the Turnpike Authority is an agency of the State Government,
the State Auditor has the constitutional duty to conduct post-audits of transactions
and accounts kept by or for it. :

In New Jersey Turnpike Authority vs. Parsons, 3 N. J. 235, our Supreme Court
(1949), taking up the point that the Turnpike Authority was constituted a body cor-
porate and politic in the State Highway Department (N. J. S. A, 27:23-3), said:

This statutory provision is manifestly intended to be a compliance with
the constitutional provision requiring that “‘all executive and administrative
offices, departments, and instrumentalities of the State Government, includ-
ing the offices of Secretary of State and Attorney General, and their respec-
tive functions, powers and duties, shall be allocated by law among and within
not more than twenty principal departments,” Article V, Section IV, para-
graph 1. But the State Highway Commissioner is given no authority
whatsoever over the Turnpike Authority. The Turnpike Authority is in but
not of the State Highway Department and that fact does not make it any
the less an independent entity, as the language of the entire act clearly dem-
onstrates.

Whatever the significance of the distinction, as marked by the Supreme Court,
between “in” and “of,” that distinction nevertheless judicially confirms the fact that
the Turnpike Authority is in the State Highway Department in compliance with
Article V, Section IV, paragraph 1, of the Constitution. No reason suggests itself
to us for recognizing the Turnpike Authority to be an agency of the State Govern-
ment for the purpose of Article V, Section IV, paragraph 1, but not for the purpose
of Article VII, Section I, paragraph 6. )

Nor do we think it material that the Turnpike Authority is not dependent upon
the State Treasury for its operations. While it may be true that the primary function
of the State Auditor, the only officer anthorized by the Constitution to be appointed
by the Senate and General Assembly, is to examine into expenditures of money
provided by the Legislature, it is equally true that the same paragraph of the Con-
stitution which assigns to him the duty “to conduct post-audits of all transactions
and accounts kept by or for all departments, offices and agencies of the State Govern-
ment” also lays. upon him the duty (besides that of reporting as required) “to per-
form such other similar or related duties as shall, from time to time, be required of
him by law.” Thus the Constitution does not confine the State Auditor’s jurisdiction
to such departments, offices and agencies of the State Government as shall receive
appropriations from the State Treasury.

Will it be seriously questioned that the State Auditor would have the duty to
conduct .post-audits of the transactions and accounts kept by or for the Turnpike
Authority, if the act creating that body had not provided (N. J. S. A. 27:23-14)
that the Turnpike Authority “shall cause an audit of its books and accounts to be
made at least once in each year by certified publi¢ accountants”? However that may
be, this statutory provision does not oust the State Auditor of post-audit jurisdiction
over the Turnpike Authority. From the standpoint that the Constitution is not a
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granti buF a limitatiog of legislative power (State vs. Murzde, 116 N. J. L. 219), the
constitutional prescription of duty for the State Auditor is, we think, pro tar:to a

const%tutional res%riction upon the Legislature. We are not to be understood as saying
that it was the intention of the Legislature to relieve the State. Auditor of post-

audlf jurisdicti_on over the Turnpike Authority. We are only to be understood as
makx.n'g the point that the Legislature could not, even if it so desired, make .effective
provision Fo transfer to another person or other persons the duty ,assigned to th
State Aud.xtor by th'e Constitution in clear and imperative language. ) ° e

In this connection, it is to be observed that neither the Constitution nor the

niillplementing statute relating to the. State Auditor (R. S. 52 24-1 et seq.) requires
the State Auditor to conduct an ammual post-audit of all de;iartmenfs.,. offices and

agencie§ of the State Government, Therefore, the requirement, in the Turnpik
Authority Jlk,ct, ?f an audit to be made “at least once in each year' by certified p{prliz
fl:;ouantants evinces an unmistakable legislative intent that the annual report,. which
to»;ﬂ:et;ef}t:eoxégfethe act (N. J. S.'A. 27:23-14) requires the Turnpike Authority
fatine. ey O \;r:c)o;pzi;l':cie t(l)leell’i,igxslature, shall .truly, in the words of the Legis-
tion Guting the e perating and financial statement covering its opera-

Very truly yours,

Turonore D. Parsons,
Attorney Gemeral.

By: Dozv_uNIc A. Caviceria,
Deputy Attorney General.

Jung 4, 1951,

CoL. CuarLes H, SCHOEFFEL, Superintendent,
New Jersey State Police, -
Trenton, New Jersey.

FORMAL OPINION—I1951. No. 21.

Dear CoronEL ScHOEFFEL:

ArthThns will acknowledge receipt of your letter regarding summons
o ur’ G. Nelsop, A.nnandale,_ New Jersey, for overloading a truck which bore
N mer’s regxstratlonl license, with your request as to whether or not a' farmer can
e axl'IL:ﬁsted-and convicted for overloading a truck, where he is carting farm products
e term “commercial motor vehicle” includ X
' rm : ( S every type of motor-dri
vehicle used for commercial iabw Sportation
1 purposes on the highways, such as th i
N D ! s € transportation
o: ;tgroodks, wa(;es z;]nd] merchandise, excepting such vehicles as are run only upon rails
acks and vehicles of the passenger car t i
4 . ype used for touring purposes or
eng t
carrying of farm products and milk, as the case may be. Under thisp section t:::
exemption would apply only to vehicles that are run on rails or tracks and the
Passenger car type used for touring purposes. ‘These words must be read in con

nection with the words “or the carryi .
be.” (39:1-1,) ying of farm products and milk, as the cage may

issued to
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Chapter 142 of the Laws of 1950 states that an applicant for registration for
automobile commercial vehicles, trailers, semitrailers and tractors shall pay a’ fee
based on the gross weight of the vehicle and load, and then proceeds to give the’
respective loads. Section 1 of the act reads in part:

“It shall be unlawful for any vehicle having gross weight of load and
vehicle in excess of the gross weight provided on the registration certificate
10 be operated on the highways of this State”

This act refers to any vehicle having excess of gross weight provided on the
:{egistration certificate, and the registration certificate provides for the gross weight.

The act further states that the gross weight imposed on the highway by the
wheels of any one axle of a vehicle shall not exceed 22,400 pounds.

We then come to the question concerning license plates for farmers.

Under 39:3-25 license plates are issued for trucks marked “farmer” upon evi-
dence satisfactory to the commissioner that the applicant is a farmer who is actually
engaged in the growing, raising and producing of farm products as an gccupation.
License plates issued under authority of this section are to be placed upon motor
vehicles engaged exclusively in the carrying or transportation of applicant’s farm
products, raised or produced on his farm, and farm supplies, and not engaged in
hauling for hire.

The last paragraph of this section states that the term “farmer” means any
person engaged in growing, raising and producing farm products on a farm not
less than three acres in area, and who does not engage in the business of buying farm
products for re-sale. The term “farm products” means ‘any food crop, cattle, hogs,
poultry, dairy products and other agricultural products designed and to be used for
food purposes.

The law in question does not exempt farmers from overloading. It only confers
a special privilege on farmers for reduction of fees for the purposes of farmer,
license plates. In every other place the act refers to “yehicle” and the intent of the
Legislature was that the owner of every vehicle that violates the act concerning
overloading should be prosecuted and a farmer should not be exempt from the
same offense. It only confers on him special privileges for the price that he has to
pay for a license, because the motor vehicle and traffic regulations set forth that a
vehicle means every device in, upon and by which a person or property is or may
be transported upon a highway, excepting devices moved by human power or used
exclusively upon stationary rails or tracks. (39:1-1.)

It is my opinion, from the facts and law stated above, that any person driving
a vehicle with a farmer’s license, who violates the overloading act, can be successfully
prosecuted and convicted.

Yours very truly,

Taxopore D. PARSONS,
Attorney General.

By: RoseErr PEACOCK,
Deputy Attorney General.
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June 8, 1951,

Dr. E. C. Nurock, Secretary,

New Jersey State Board of Optometrists,
162 West State Street,

“Trenton, New Jersey.

FORMAL OPINION—1951. No. 22.

Dear Docror Nurock :

X Receipt is acknowledged of your letter relative to the terms of ofﬁée of mem-
bers of htheh New Jersey Board of Optometrists. Specifically, you request an opinion
as to whether the term of Dr. Arthur R, Neale, Jr., who was last appointed a mem-

ber of the B i : : '
ety e Board in February of 1949, will expire on July 1, 1951, or in February

_ It is my opinion that the term of Dr. Arthur R.
New Jersey Board of Optometrists, will expire on JulNye;,lei;S;..’ " 2 member of the
_ :‘ihe statute (R. S. 45:12-2) provides that upon the expiration of the term of
vofﬁce. '.Of a member, his successor shall be appointed by the Governor, subject to the
‘provisions of R. S. 45:1-2 (not here relevant), “for a term of th,ree ears from
July ﬁr;t of the year of appointment.” A careful reading of this section l}éads to th
conclusion that the Legislature, in employing the phrase “for a term of three ye :
from July first of the year of appointment,” meant for a term of three years }f]rzlr:
July first of the year in which the appointment should be made, in regulavr course
‘under the scheme of continuity of terms obviously intended by,P L. 1914, ¢ 22é
(the source law) and preserved by force of the language R. S, 45212—.2. o
At the tlm? ‘of his appointment in 1949, Dr. Neale was in office as a hold-ov

‘under the. provision of R. S. 45:12-2 prescribing that “each member shall hold he'r
office until his successor has qualified.” However, the term for which he was a;f

pointed in 1949 (to succeed himself) had begun
, gun to run on July 1, 1948, i
Dr. Neale’s current term will expire on July 1, 1951. July 5 Accordingly

Yours very truly,

Turoporg D. PArsons,
Attorney General.

By: HeNRY SCHENK,
Deputy Atiorney General
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Jury 11, 1951,

Mzr. J. L. Brown, Depuly Commissioner,
Department of Labor and Industry,
State House,

Trenton 7, New Jersey.

FORMAL OPINION—1951. No. 23.

DeaR MR, Brown:

Re Minimum Fair Wage Standards Order No. 6 Governing Employment

of Women and Minors n Restaurant Occupations. .

Réceipt is acknowledged of your request for a formal opinion relative to ;fcl)e
collection of moneys paid to the Wage and Hqur Bureau of the Pepartment of Labor
and Industry, by employers pursuant to direction by the aforesaid bureau.

Under date of March 1, 1951, we sent the following letter to Labor Commissioner
Miller:

“Our attention has recently been directed to a situation.ir_wolvin;gNthe
administration of Minimum Wage Order No. 6 by the Mmm}um' ag;
Division of your Department. The problem relates to jche classification o
so-called car hops or curb service employees as non-service emi?loyee:. v

As you know, there is a differential of' about 121% cents in the hgu:}l}y
rate between the service employee who receives 2614 cents an_hour, an1 e
non-service employee who receives 39 cents an l?o.ur. The differential pre-
sumably is based upon the contingency of gratum’es. .

Minimum Wage Order No. 6 defines Serwice Employees and Non-
Service Employees as follows:

Service Employee. The term Service Employee as used in t‘hls
Order shall mean any employee whose duties relat.e solely to the serving
of food to patrons seated at tables, or to the s;rvmg of food to pat;on(si
seated both at tables and counters in establishments w_here .‘s\ll food
served is prepared in a kitchen separate from t.he room in whlchd o;)]
is served and to the performance of duties incidental .thereto and who
customarily receive gratuities {rom such patrons. (Italics ours.)

Non-Service Employee. The term Non-Seruic-e Employee as used
in this Order shall mean any employee, except service employees.

The duties of car hops are to receive the {c?od pljepared w’lrt:mfth;
restaurant building and serve it to patrons seated in their cars. . e oc())f
is served on portable trays attached to the car doors. The_mm ence
gratuities is, if anything, greater than that attendant table waltr.esses. .

Attached hereto is a copy of our file indicating that the pre_clse.quefstlon
now under discussion was considered in 1947 when, pursuant to u?quéri rt;m
White Castle System, Inc., the Minimum Wage }.3ureau was a.dvxsg ly is
office that curb service employees should be classified as Service Employees.
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After careful reconsideration of the duties of car hops and curb service
employees we fail to discern any distinction and it is, therefore, our opinion
that they must be classified as service employees.

This letter is being directed to you in an effort to rectify a miscon-
ception of the intent of the law, and to assist you in the administration of it.”

Answering your questions as set forth in your inquiry:

1. What action should be takeﬁ with respect to the moneys that heretofore
have been collected and dispersed by our Wage and Hour Bureau by

reason of the differences in interpretation as to the definition of service
- and non-service employees?

As to the moneys that have heretofore been collected and dispensed by the ad-
ministrator, it would seem to be virtually impossible for him to reacquire the funds

because of the tramsient proclivities of those engaged in the type of work here
involved.

2. What action should be taken with respect to the funds already collected
as partial payment on pending claims? Should these funds be dispersed

on a partial basis to the claimants or should they be returned to the
employer ?

The funds already collected as partial payment on pending claims should not be
dispersed by the administrator, but should be returned to the employers, together
with an explanation of the reason therefor.

3. If the funds referred to in question No. 2 are dispersed on a partial
basis to the claimants, what action should be taken with respect to the
uncollected portion of these same claims?

Every attempt must be made by the Wage and Hour Bureau to reacquire the
funds partially dispersed, such moneys to be returned to the employers. (In such
instances the Bureau has knowledge of the whereabouts of, and a modicum of control
over the claimants.) As to the uncollécted portion, the employers as well as the
claimants must be advised of their correct and legal status.

4. What action should be taken with respect to the claims that have already
been filed, or may hereafter be filed, by attorneys or individuals with
respect to the differences in classification of service and non-service em-
ployees under this Order?

Each claim must be decided on its merits by the administrator, the latter keeping

in mind the distinction between service employee and non-serwice employee as de-
lineated by the Attorney General.

Very truly yours,
Taeopore D. Parsons,
Attorney General.

By: Grace J. Forp,
Assistant Deputy Attorney General,
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JuLy 17, 1951

caprain Jamies A. Cox, President,
Board of Commissioners of Pilotage,
16 Elmwood Place,

Elizabeth, New Jersey.

FORMAIL OPINION—1951. No. 24.

Dear Caprain Cox:
of July 5th in which you ask, what per-

L. inquiry :
is acknowledged of your inqu th i .
o : ur commission receive as compensation

centage of pilotage fees may members of yo

for services.

Such feés are now fixed at 115 per cent by the Revised Statutes (R. S. 12:8-4)

reading: | |
as compensation for their services under this
one and one-half per cent on the- fees
received by the pilots for pilotage, to be divided among the commissioners

according to the days they may have, respectively, attended at any meeting.

They shall not be entitled to receive said commissions on extra pilotage for

boarding offshore, or for fees received for what is called transportation or

harbor pilotage.”

“The commissioners, :
chapter, shall be entitled to receive

. . iled
Yoéu direct my attention to sections 24 and 24A appearing 1n the Compile

Statutes of 1910 (Vol. 3, page 3954). Section
Section 24A increased said fees to 3 per cent.

The section numbered 24 was originally enacted in 1846 and under it the

commissioners received 5 per cent.
centage was reduced to 3 per cent.

Section 24 was amended by P. I,. 1889, chapte
reduced to 114 per cent. Section 24 was further amen
and the percentage remained 1%
bered 5, which repealed all acts or par

i ded. It was in
the section numbered 24A was superse
been superseded because the Compiled Statutes of New Jersey,

was a compilation and not a revision.
Verly truly yours,

TuroporE D. PARSONS,
Attorney General.

By : JoserH LANIGAN,
Deputy Attorney General.

JLwk

24 fixed said fees at 1% per cent..

By the Act of 1850 (Section 24A) this per-

r 139, and the percentage was

ded by P. L. 1894, chapter 290,
i had a section num-

per cent, and this act of 1894 )

ts of acts inconsistent therewith, and tl}ereby

cluded in 1910 although it had

publishd in 1910,
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Aveusr 10, 1951,
Hon. Ransrorp J. ABBOTT,
State Highway Commissioner,
Parkway Avenue, Fernwood,
Trenton, New Jersey.

FORMAL OPINION—I1951. No. 25.

My pEAR COMMISSIONER ABBOTT:

Your memorandum to Attorney General Parsons of May 24, 1951, requesting
a formal opinion on the matter of drainage rights at locations described in Mr. Alex.
W. Muir's memorandum to me of March 19, 1951, was referred by the Attorney
General to me for such opinion. )

Around the time of that reference, and on the evening of July 9, 1951, Mr. Muir,
Mr. William A. Pfister, drainage engineer of the State Highway Department, and L
met with members of the Planning Commission of Burlington Township, property
owners and others involved at the Stevens School on Route 25, visited the locus in quo
and held a general discussion of the matter.

This opinion is based upon information furnished me, supplemented by my
observation referred to above.

I understand the history of the matter to be as follows: The section of highway
involved is in Burlington Township, Burlington County, and was originally con-
structed as State Highway Route No.-2, Burlington-Roebling section. Subsequently
this highway was renumbered Route 25. The station references given hereafter
are in accordance'with map entitled “New Jersey State Highway Department Plan,
Profile of Route 25 (1927) Section 24, Burlington to Crystal Lake.” Prior to the
deed hereafter mentioned there were existing cross drains at stations 873/60 and
881/16.

On July 15th, 1936 Henry ]. Bosshard, the then owner of land adjoining the
highway on the north side between stations 871 and 882, executed a deed to the
State of New Jersey for certain parts or parcels of his said land -described therein,
including land adjoining and on each side of the two cross drains referred to, by
which acquisition, with others, Route 25 was widened. The deed was recorded in
the Clerk’s Office of Burlington County on July 17, 1936, in Book 558 of Deeds,
page 53. This deed also conveyed, among other things, the following:

" “And also such drainage rights, if any, as may be necessary or desirable
adequately to drain and protect the aforesaid State Highway as con-
structed the full ultimate width thereof;”

In the year 1936, in connection with the widening of the said highway, the
cross drain at station 873/60 was replaced by one at station 876/20 for the full
width of said highway, and the one at station 881/16 was reconstructed at its exact
former location to conform to the widening of the highway. The original drains,
I am -informed, had existed since about 1919.

The mere lengthening of the pipes under the highway as widened for these
cross drains does not appear to have caused any more water to flow through them
than before.
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Thereafter part of the remaining property of the said Bosshart was improved
by the then owner by the erection of houses and the construction of some sidewalk
and curbing. Water now ponds in certain places on this remaining property and
particularly at the foot of the embankment of the Pennsylvania Railroad which
runs about parallel with the highway but some distance to the north, about the
existence of which water the owners of the said houses complain and because of
which they claim damage to their properties.

It would appear from observation of the ground that none of the water com-
plained of comes from the cross drain at station 881/16, and that it would be prac-
tically impossible to determine exactly how much of it comes through the crass
drain at station 876/20 as compared with that which comes off the highway itself
or from the portion of the remaining land between the highway and the houses.
While this does not affect the basis of this opinion, it should be noted in passing.

I have been further informed that the cross drains referred to were and are
necessary and desirable to the adequate drainage and protection of the said highway
and are no more than what is reasonably necessary and desirable for those purposes.

Under these circumstances it is my opinion that any one who purchased or
acquired rights in said remaining property of the said Bosshart subsequent to said
deed had (a) notice by record subsequent to the recording thereof of the rights
of the State thereunder, and (b) actual notice, sufficient to put him upon inquiry,
of the drainage rights of the State, or its claim thereto, by said deed, prescription
or otherwise, by the open and visible existence and use of the said two cross drains,
and hence purchased. or acquired his rights in said remaining property subject to

the rights of the State granted by said deed or otherwise acquired in, to or over said
remaining property. ' :

It is further my opinion that under the broad definition of “drain” under many

authorities, the conditions existing at the time the deed referred to was given, as
. . « e .
well as prior and subsequent thereto, the fact that the closing of an existing Cross -

drain at one location and opening one at the other imposed no burden upon the
remaining land aforesaid additional to that it had borne since 1919, and particularly
the wording of the quoted clause of the deed, which includes not only the right to
draip the highway itself, but also “drainage rights” ‘“‘necessary and desirable”
“adequately” to “protect” the said highway, the State of New Jersey has a right
to maintain the two cross drains aforesaid as heretofore so far as the said re-
maining land of said Bosshart is concerned against the said Bosshart and against
any and all purchasers thereof or claimants to rights therein from him, as set forth
in the preceding paragraph. .

And it is further my opinion that the said State, or the State Highway Com-~
missioner or State Highway Department thereof, has in no way wrongfully or
unlawfully caused the water conditions complained of, or any part thereof, as set
forth above, and that neither it, nor its commissioner or department aforesaid, is
liable for the damage complained of which may be caused thereby.

Very truly yours,

"FrRaANK A. MATHEWS, JR,
Deputy Attorney General.

ATTORNEY GENERAL 43

Hon. ALrrep C. Crapp, August 22, 31

Senator, Essex County,
744 Broad Street,
Newark 2, New Jersey.

FORMAIL OPINION—1951. No. 26.
‘DeAr SEwaTorR CLAPP:

In
A ;helga;lisencecsi' Attorney General Parsons from the State, your lettér of
, , a5 Chairman of the Advisory Committ isi tat
has been referred to me for answer. ’ ftee on Revision of the Statutes,
Yo .. . .
qrade vt;:il;:tezf;equests an opinion on the “constitutionality of the proposal to down
s offenses in our Crimes Act, which are i isde !
. : v now classi
to the rank of disorderly persons offenses’ 7 sified as misdemeanors,
In I3 ..'
ey \;z:vi of the ia’ct that your question does not confine itself to any particular
X s general in nature, I will attempt to an it 1
'  nature, swer it in an over-all manner
vcons]?::stc'ally, the question is controlled by paragraphs 8 and 9 of Article I eof. th
; .
ons C;xi:;)'n ?f ;947. Paragraph 8 provides that “No person shall be held to answe:
fora cr hn;a offense, unlesls on the presentment or indictment of a grand jury * * *”
[{ b4 I ’
_’I‘ghepLe iplrotwdes that The'rlght of trial by jury shall remain inviolate * * *”
u miSdeme;gnsoisu;g :as;hfrom time to time, defined certain offenses against the Sta;e
nd others. as disorderly conduct and i i
) : _ nd it has provided the meth
‘deme?:::e}:afo:hthefr punishment. Generally speaking, a person accused of a mi(:}
e as ; e right to a trial by jury after a presentment or indictment by a
. y and a person accused of disorderly conduct can b ied i
grand ) e tried in a summary
A . . . .
miSdemer:Iilasmﬁcatlon of‘certam offenses presently defined in the Crimes Act as
e c)ﬂ:mc;l’esS t;) thattﬁf,dlsorderly conduct will change the method of punishment for
rom that of a trial by jury af indictm
4 y atter a presentment o
gransvjury to that of a summary proceeding r indictment by 2
A :
] ztherd?r not a person ac.cused of an offense can be punished in a summary
e s ;L 1sord.erly person will depend on the nature of the offense
at i t?; ee? S;ld that 2'111 offenses which were triable by a jury after indictment
s me o t e a:dophon of the Constitution of 1947 were clothed with the
ey ees contained in paragraphs 8 and 9 of Article I
ortu .
s ;:?dy’t}t,he effect of'these two paragraphs of the 1947 Constitution were
e @ 6e11\11g by Mr. Jl..lstlce Case in the recent case of Montclair vs. Stancyevich
el Iaw. gr :1;9 Tgls casefheld that only those offenses which were indictable
° ose offenses for which an a d i i
by o . ; ccused would have a right to a trial
JIr);;t :}?mn}on law were included in the aforementioned guarantees.
Cimee et er}ellloge of the opinion that offenses classified as misdemeanors in the
, which were not indictable at common law or those for which an accused

would h i i j
_ ave a right to a trial by jury at common law, can be changed by the Legis-

lature to disorderly persons offenses.

Very truly yours,
OvriveEr T. SOMERVILLE,
Deputy Attorney General.
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SeprEMBER 4, 1951

HoNORABLE WaALTER T. MARGETTS, JR.,
State Treasurer,

State House,

Trenton 7, New Jersey.

FORMAL OPINION—1951. No. 27.

Dear TREASURER MARGETTS: . .

1 have before me your request for an opinion concerning ,',Lhe legallxtytodf ]c)ert?}l:;
provisions contained. in a pamphlet entitled “Contract Work” promulgate y
Division of Purchases and Property in the Department of the Treasury.

The questioned provisions are paragrapb§ )
Bidders” and paragraph 3 of “General Conditions,
General Conditions for Contract Work.

Paragraphs (a) and (b) of “Instructions to Bidders” read as follows:

“(a) The State of New Jersey agrees to include the_ interest of lt_he
successful bidder in a standard fire and extended covera%F mS\’JI:"lz:nc;tp;u;);
i i i tificate of said policy. e State -
d will furnish contractors with a certificate
?\?ew Jersey through the Director of the Division of Purchase and Property,
’ A
i is i ce.
will purchase and pay for this insuran '
(b) Within ten days after the contract is awarded, thc? SUCCCSdeI:ll
bidder will be required to execute a performa;mlc; ar{xd c-o:p;eh;)g :;ré f;r:—
o i hich will be furnished a
he full amount of the contract price, which d 2 j
:)ye the State of New Jersey through the Director of the 91\:5101‘1 of Pur
* »
chase and Property in the Department of the Treasury .

Paragraph 3 of the “General Conditions” reads as follows:

“3. Bond.
The cost of the required contractor’'s performance bond shavll not b?
included in the bid. The State of New Jersey, through the Director ©

Purchase and Property, will purchase and pay - the premium on said bond,

but the contractor agrees to furnish all informati_o_n, financial stat.er:gn:)s):
ts and indemnities as are requir

etc. and to execute such agreements ties ; d

the,bonding company in connection with the furnishing of said perform

ance bond.”

The “Addendum to General Conditions for Contract Work” reads as follows:

“Paragraph 3 is hereby amended by adding the following : o

In accordance with section 17:31-1 of the New Jersey Statutesflt 1s_
immaterial from what surety company the c:.ontractor. procures th; plerwosrmOf
ance bond so long as the surety company is authorized un(ll\?r t]e a; o
New Jersey to carry on a bonding business 1 the State of dew1 e‘;ig e
provided the surety is satisfactory. The contractor may ea

agent or broker of his choice.

(a) and (b) of “Instructions to
as amended by “Addendum to-
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The premium charge which will be paid direct by the State of. New -
Jersey to the surety is not to exceed the rate of 75 cents -per $100.00 of °

contract price. The remaining portion of the premium, if any, is to be paid
by the contractor.” )

We will first dispose of the question concerning paragraph (a) of “Instructions
to Bidders.” This paragraph has reference to the matter contained in section (a)
of paragraph 8 of the “General Conditions,” which reads as follows:

“8. Insurance.

(a) Fire. Fire Insurance: The cost of fire insurance shall not be
included in the bid. The State of New Jersey, through the Director of
Purchase and Property, will purchase and pay for said insurance. The
contractor agrees to furnish information as to the progress of the work on
a monthly reporting basis. The State of New Jersey agrees to furnish
the successful bidder with evidence of fire and extended coverage insurance
in the form of a fire insurance certificate.”

A reading of the “Instructions to Bidders” indicates that their purpose is to
assist bidders in complying with the terms of the “General Conditions.” It therefore
follows that the propriety of paragraph (a) of the “Instructions” will depend upon
the legality of section (a). of paragraph 3 of the “General.Conditions.” .

We will therefore consider them as one.

As we view the situation, there is nothing improper in this condition. R. S.
52:27B—62 is sufficient authorization for the Director of Purchase and Property to
procure such fire insurance as he considers necessary for safeguarding the interest
of the State. Undoubtedly, the State’s interest in any of its projects will increase
as the work progresses and the Director is charged with the responsibility of pur-
chasing insurance to protect that interest from loss by fire. Of course, the purchase
of the insurance must be made in accordance with the law.

Your question concerning paragraph (b) of the “Instructions” and paragraph
3 of the “Conditions,” as amended, presents a more serious problem.

For the reasons pointed out in our answer to your first question, these items
will also be considered as one. .

The broad question presented is whether the State can legally purchase con-
tractor’s performance bonds and pay the premiums therefor.

We are of the opinion that such a procedure cannot be justified under the law.

To understand the basis for this opinion, it is necessary to review the powers
and duties of the Director of Purchase and Property. This task is simplified
by the opinion in Gann Law Books vs. Ferber, et al, 3 N. J. Super. 236, wherein
those powers and duties are traced from the creation of the Office of State Pur-
chasing Agent by chapter 68, P. L. 1916 to their incorporation in the Department
of the Treasury by chapter 92, P. L. 1948 (N. J. S. A. 52:18A-1, et seq.).

The director, or his predecessors, had no duties with respect to insurance until
the enactment of chapter 112, P. L. 1944 (N. J. S. A. 52:27B-1, et seq.) where, in
section 62, in addition to being authorized to effect fire insurance upon the State
House and the contents thereof, he was authorized “to purchase and secure all neces-
sary casualty insurance, marine insurance, fire insurance, fidelity bonds, and other
insurance necessary for the safeguarding of the interest of the State.”
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In view of the fact that the pamphlet, containing the questioned provisions and
entitled "Contract Work,” refers to construction projects as distinguished from the
general activity of purchasing materials- and supplies, it is pertinent to point out
at this time that the director, or his predecessors, did not have jurisdiction over
these matters until the enactment of chapter 112, P. L."1944 (N. J. S. A. 52:27B-1
et seq.) and chapter 227, P. L. 1950 (N. J. S. A. 52:18A-19.2). The 1944 Act,
section 64, transferred the authority over the construction and alteration of certain
buildings from the State House Commission to the director. The 1950 Act made
a similar transfer of authority concerning institutional buildings.

It is therefore apparent that the director’s authority to purchase and pay for
insurance rests upon section 62 of the 1944 Act and the risks contemplated at that
time. If those risks include contractor’s performance bonds, it must be found in
the powers and duties transferred to him by the aforesaid acts.

An examination of the statutes governing the State House Commission (N. J.
S, A. 52:20-1 et seq.) and the Department of Institutions and Agencies (N. J.
S. A. 30:1-1, et seq.) fails to reveal that authority, nor are there any cases sup-
porting that point of view.

In fact, there would be no such legal authority, because from time immemorial
it has been the custom for one to support his obligation by his own undertaking or
collateral. That this was the understanding of the Legislature on the subject is
indicated by the mandate contained in N. J. S. A. 52:34-3, wherein it is provided
that on contracts in excess of $1,000 a bond for the faithful performance of the
contract or agreement shall be furnished by the successful bidder. The same
philosophy is apparent in N. J. S. A. 2:60-207 which requires a bond for additional
labor and material. It is interesting to observe at this point that the only statute
we can find authorizing payment by the State of premiums on surety bonds is
N. J. S. A, 17:31-1 concerning the bonds of publi¢ officials. .

Possibly the director considers the provision in section 62 of the 1944 Act to
purchase “any other insurance necessary for the safeguarding of the interest of the
State,” and the provision in the 1951 budget for “premiums for insurance not
otherwise provided” to be sufficient authority for the general condition. We do

not think that this position is tenable. A surety bond is defined in N. J. S. A.
17:31-1 as “any bond, undertaking, recognizance, guaranty or other obligation
required or permitted to guarantee the performance of any act, duty or obligation,
x * %" JIp other words, the surety binds himself for the performance of an act
by another who is already bound to perform the same. [nsurance, on the other
hand, is an undertaking to compensate the insured for loss on a specified thing
from specified causes. (Words and Phrases 4, First Series 3674.) Two different
objects are contemplated. The surety says he will perform if the obligor fails to
do so. The insurer says he will pay a loss sustained by his insured. An under-
standing of this difference between the obligations of a surety and that of an insurer
clearly indicates that the director does not propose to purchase insurance. It should
wot be assumed that suretyship and insurance are one and the same because both
are regulated under laws generally designated as “insurance laws.”

Very fruly yours,

TagoporRe D. PARSONS,
Attorney General.

By: Ouwver T. SOMERVILLE,
Deputy Attorney General.

EITETR

SRR
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Hon. Percy A. MILLER, JR., 5 peR 26, 1951,

Commissioner of Labor,
State House,
Trenton, New Jersey.

FORMAL OPINION—1951. No. 28.

DrAR COMMISSIONER :

Your letter of July 31, 1951, requesting an opinion as to the construction of
Fhe laws of .1940, chapter 153, section 17 relating to minors working as ap rentic0
in construction projects received. The specific question presented is w}?eth ;
minor under 18 years of age may be permitted to work as an apprertice i o
struction work of any kind. € e

_It is my opinion that the clear intent of Public Laws of 1940, chapter 153
secuqn 17 (as amended) is that no minor under 18 years of age shali be erx)n 1 d,
permxtted. or suffered to work as an apprentice in or about or in connecti it
construction work of any kind. fon with

A careful examination of the laws of 1940, chapter 153, section 17 (N. J. S. A
34:2-21.17) discloses that it provides, among other things, ’that: T

13 M .
;\flo minor und(f,r eighteen years of age shall be employed, permitted
or st :r:d*to work in, about or in connection with the following:

construction work of any kind; * * *’

. p.eArr:inprenti;:e is d.eﬁned in Black’s Law Dictionary (3rd Edition), p. 129, as
, usually a minor, bound in due form of | lea :
o person, usually 2 mi g of law to a master to learn from
, siness and to serve him during the ti i enti i
o : ring the time of his apprenticeship.”
H;;];cl) 563:017\; vs. I\I//IV.'humore, 3 N. L L._ 413 (2 Penn. 845); Heget 'vs. Ch::lft
Hos tem; 2 . J._ ”lS.C. 189. -An apprentice, however, is not necessarily a minor.
e term -apprentxc_e_ includes all persons irrespective of age who by contract place
in a position to learn a trade and undertak i i
o ) ertake to do so in good faith; so
Sa{}va g]gansé)ve;aﬂ may bec9me an apprentice.  City of St. Louis vs. Bender, 154
ar.ld t.he ,Stat. t ut the l;que?tlon presented relates to a minor under 18 years of' age
ute must be further examined to determin h i i ,
1 ther it contai
exception from the general isi i S8y vall be
provision that no minor under 18
employed or permitted to work a ice i e e e e
¢ s an apprentice in constructiol ork {
in the same section (Sec. 17) i i e w16
. , after it provides that minors
. : under the age of 18
z'v : ;; “;:a]ir notht?e permitted to_operate or help in the operation of power-driven
c(mditim:S :?fa(]; mer}fr{ an except.lon 'is made for apprentices to operate same under
paitions Secti;):al-kde -apprentu(:jeshlp under competent instruction and supervision
sar , likewise provides that minors under 18 { '
permitted to work in connection wi indi O ety ot e
» with grinding, abrasi lishi
chines, but makes an excepti inding D g
X ption for the grinding of their o i
. - wn
operating under conditions of bona fide apprenticeship tols by spprentices
Ma . . I . )
premicezli;s;iy, 118t was the intention of the Legislature to make provision for ap-
prentices unds rh )l;ears of age to be employed only in specific instances. No excep-
X » has been made for apprentices under 18 years of age to be employed
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to be furnished to or for the inspection of prospective bidders by the board
of managers or board of trustees of any State institution, or by the State
department or commission, or by the person acting for or on behalf of the

in construction work of any kind. It must be concluded that the intent was not

to permit their employment as such.

Very truly yours,

THEbDORE D. PARsONS,
Attorney General.

By : Lours S. CoHEN,
Deputy Attorney General.

LSC:rk

Ocroser 1, 1951.

Hown. J. LiNDsSAY pEV ALLIERE, Director,
Division of Budget and Accounting,
State House,

Trenton, New Jersey.

FORMAL OPINION—1951. No. 29.

DeAR DIRECTOR:

Receipt 15 acknowledged of your letter of September thgteinth{h;n 1;,5};:3“?:;
. t to us for opinion the question whether' contracts made y . ment
o Co :on and Economic Development, “in connection with the appropria
o %%ngg(r)voaotlzzr the State Advertising Council,” are subject to the provisions <()if
(lJ:w$ re,quir.ing State agencies to advertise fclu' sidsv;vheglzreitpa;)}r];en;osf rSﬁ;zexlt-e t'iur:hz
is i ved. e
iI;Oe(;(OC{: ?)?) Oiierzlneinth:)}?esa:gri(:llia‘:p;o;?;ion act labelled “Promotional Expenses
$&N’ew _:[ersey Couricil)” and, as well, to the provisions of R. S. 52:34-1.

and we advise you, that the provision‘s of R..S. 152]:334;elnic;
i jati lled “Promotional Ex

tures from the appropriation labe : :
ot 3Dy to and that the Department of Conservation and Economic

New Jersey Council)”; ] i i
I(Develop]menty may enter into any contract or contracts in effectuation of the purpo

of the appropriation, without advertising for bids.

It is our opinion,

The provisions of R. S, 52:34-1 are as follows:

reement for the construction of any building, f.or the
extensions or repairs thereto, for the doing .of
he furnishing of any goods, chattels, supphf':s
t or contract price whereof is to be paid
d the sum of one thousand dollars, shall
by the board of managers or boa_rd_ of
by any State department or commission,
the State, without first having
according to the specifications

No contract or ag
making of any alterations,
any work or labor, or for t
or materials of any kind, the cos
with State funds and shall excee
be awarded, made or entered into
trustees of any State institution, or
or by any person acting for or on behalf of
publicly advertised for bids for the same,

i
kl
B
R

e

L

State, authorized to procure the same.

It has been represented to us that from the very beginning the practice has
been to contract with a private advertising agency for the preparation and servicing
of the larger annual advertising venture, at a cost in excess of one thousand dol-
lars. The conclusion hereinabove. expressed, however, does not rest upon the con-
sideration that a contract of this nature, does not involve work or labor within the
meaning of R. S. 52:34-1; for such a contract is itself onme resulting from the
exercise of discretion, and is not one of necessity. Indeed, the conclusion we have
expressed rests upon the very construction that contracts authorized by P. L. 1937,
c. 154 (R. S. 52:9¢-1 to 52:9c-4, since repealed) were not intended to be subject
to provisions of law which were then in existence and which were incorporated
into the Revised Statutes as R. S. 52:34-1 et seq. ’

In section 1 of P. L. 1937, ¢. 154 (R. S. 52:9¢-1), it was provided that the
council thereby created was to be a commission “to advertise the agricultural, edu-
cational, industrial, recreational and residential advantages” of the State, in section
3 (R. S. 52:9c-3) it was provided that the council “shall formulate plans for
effectuating this act, and in its discretion, enter into a contract or contracts from
time to time for the purpose hereof from any appropriation” made to it by the
Legislature; and in section 4 (R. S. 52:9¢4) it was provided that appropriations
were to be made to the State Board of Commerce and Navigation and were to be
administered and expended by that board “under the direct authority of the council
herein created.” The provision concerning appropriation to the Board of Commerce
and Navigation is of no moment, since by subsequent—and therefore superseding—
law, each annual appropriation for the purpose in question has been made to the
agency succeeding to the functions, powers and duties of the New Jersey Council.
It is the other provisions that are significant, in that they evince a legislative intent
that the council was to have free rein in effectuating the purpose of the act under
which it (the council) was created.

By the provisions of P. L. 1944, c¢. 85 R. S. 52:9¢c-1 to R. 8. 52:9¢c-4 were
repealed ; and the New Jersey Council was abolished and its ‘“functions, powers and
duties” were transferred to the Department of Economic Development (created by
the same act). It must follow, then, that the Legislature of 1944, which abolished
the council and enjoined that its functions, powers and duties should devolve upon
the Department of Economic Development, intended that the successor agency was
not only to replace the. council for the purpose of advertising the agricultural, edu-
cational, industrial, recreational and residential advantages of the State, but also
that in effectuating that purpose the new agency was to enter into contracts from
time to time “in its discretion” and have “direct authority” over the administration
and expenditure of appropriations.

By P. L. 1948, c. 448, the Legislature provided that “all the functions, powers
and duties of the existing Department of Economic Development and of each of the
divisions therein,” etc., were transferred to and vested in the Department of Con-
servation and Economic Development established by the same -act. And by this
provision the Department of Conservation and Economic Development succeeded
to those functions, powers and duties of the New Jersey Council which, by P. L. 1944,
c. 85, had earlier devolved upon the Department of Economic Development.
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" Accordingly, the Department of Conservation and Economic Development ma):
4 . . . .
by contract, and without advertising for bids, commit expenditures 1n any.lan;oun
td A :
from the appropriation labelled “Promotional Expenses (New Jersey Counc.l ).

Very truly yours,

Turopore D. PARSONS,
Attorney General.

By : Dominic A, CAVICCHIA,
Deputy Attorney General.

DAC:mb

Ocroeer 8; 1951.
Dr. Lester H. CLEE, o
. President, Civil Service Commission,
State House,
Trenton, New Jersey.

FORMAL OPINION—1951. No. 30.

My pEAR Dr. CLEE: .
Vou are desirous of knowing whether under the terms of R. S.hSS 1231 ,he.lln
officer or employee of this State is entitled to leave of absence w)tC : I')fys WViJCZ
engaged in ‘field training. The answer is “}(es” anc! to that extentld 1};11 ernded
Circular No. 18, dated June 13, 1943, as revised April 11, 1951, should be ame
'accég(('i:)r::gla%so inquire whether pursuant to R'. S. 38:1H as amended by P. I_& 194:;
chapter 109, section 23, which statute contains appro.x:mately the samli:I wolr 1:,?'%'{3
" R: S. 38:23-1, but which affects members of the National Guiard, t?_le :;wa1 iliti f,
or New Jersey Guard, an officer or employee' 9i the State is ent‘xtle‘cllYto” eavz 20
absence with pay while engaged in field traimng. The answer 13 es’” an
- that extent Circular No. 18 aforesaid must be amended.

You inquire whether in conformity with a certain opinion rendered by the

Superior Court of New Jersey, Appellate Division, entitled Sylvester J. Ll\gxmch,
Plaintiff-Appellant, vs. Borough of Edgewater, De.fe;'zdaznt—Respondent, 14 ' .f :;1
Super. 329, that portion of Cireular 18 above which limits payment of salary in iu

to a period of two weeks or less should be amended, and whether one being called .

into military service to attend a training course is entitled to full pay during the
entire time of such training procedure contrary to the circular aforesaid.

The pertinent section of the statute R. S. 38:23-1 provides:

“An officer or emplbyee of the State or a county or municipa'lity, who is
a member of the organized reserve of the Army of t?le_Umted States,
United States Naval Reserve Force and United States Marme Corps Reserve,
or other organization affiliated therewith, shall be entltlfed to leave of ab-
sence from his respective duty without loss of pay or time on all days on
which he shall be engaged in feld training. Such leave of absence shall
e in addition to the regular vacation allowed such employee.”
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In Lynch vs. Edgewater, supra, wherein the plaintiff recovered from defendant
his full salary for a period of ninety days covered by his absence to attend a field
training period of that duration, it was contended by the defendant that the term:
“field training” as used in the aforementioned statute meant the fifteen days maximum
period for which a reserve officer can be compelled to serve in any one year during
peacetime and not a greater period for which any officer might volunteer. The
court held that the words “field training” as used in the aforementioned statute
were defined as a period of time in which the Legislature intended to offer incentive
to an individual member of the reserve system for the purpose of keeping his interest
and skill in military affairs at a high degree of efficiency, and contemplated ameng
other things service in mobilization, concentration, instruction, or maneuver camps.

The Superior Court quoted the following language {rom Parks vs. The Union
County Park Commission, 7 N. J. Super. 5 (App. Div. 1950) :

“We believe that the comparison of the aforementioned statutes indicates
that the legislative intendment of R. S. 38:23-1 was to engender on the part
of trained. military personnel an incentive to retain their interest and skills
in military affairs at a high degree of efficiency through the reserve organ-
ization training program, with a minimum of sacrifice to them and to pro-
vide additional compensation for their service. Under the provisions of this
statute, members of reserve organizations of the United States Armed Forces
are entitled to a Jeave of absence from their duties as employees of the

State, county or municipality ‘without loss of pay or time’ while engaged
in field training.”

It would therefore appear that a member of the organized reserve who performs
temporary active duty to engage in field training as above defined will so serve
without ‘loss of pay or time on all days during which he shall be engaged in field

training as defined above and may not be limited to a two weeks' period. To that
extent Circular 18 must be amended.

R. S. 38:12—4 as amended by P. L. 1941 contains approximately the same wording
as R. 8. 38:23-1, but affects members of the National Guard, the Naval Militia, or
New Jersey Guard. Therefore any officer or employee of the State is entitled to
be paid in full during the field training period, whether in excess of two weeks or

not, for the reasons above set forth, and to that extent Circular 18 must likewise
be amended.

Very truly yours,

TrEODORE D. PARSONS,
Attorney General.

By : Joun W. Griccs,

i Deputy Attorney General.
jwg:
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Ocreser 3, 1951,
HonorasLe Wavrer T. MarcErTs, Jr.,
State Treasurer,
State House,
Trenton, New Jersey.

FORMAL OPINION—1951. No. 3L

Dear MRr. MARGETTS :

We acknowledge receipt of your communication of September 6, last past, in
which you advise that there are some officers of the Army, Navy, Air Corps, Marine
Corps, etc,, who have continuous service in the Armed Forces of our country and
have never been released from active duty. These are termed as career men in
the armed services. You desire to know whether these officers qualify for an
exemption under Article VIII, section 1, paragraph 3 of the New Jersey State
Constitution, }

Our answer to your inquiry is that they do not qualify for exemption, in
accordance with Article VIII, section 1, paragraph 3.

Prior to the adoption of the new Constitution of 1947, the matter of veterans’
exemptions was governed and controlled by the provisions of R. 8. 54:4-3.12, the
benefits of which were extended by R. S, 54:4-3.12 (d) to (h), inclusive.

Article VIII, section 1, paragraph 3 of the New Jersey State Constitution
provides as follows:

“3. Any citizen and resident of this State now or hereafter honorably
discharged or released under homorable circumstances from active service
in time of war in any branch of the Armed Forces of the United States, shall
be exempt from taxation on real and personal property to an .aggregate

" assessed valuation not exceeding five hundred dollars, which exemption
shall not be altered or repealed. Any person heréinabove described who has
been or shall be declared by the United States Veterans Administration, or
its successor, to have a service-connected disability, shall be entitled to
such further exemption from taxation as from time to time may be provided
by law. The widow of any citizen and resident of this State who has met
or shall meet his death on active duty in time of war in any such service
shall be entitled, during her widowhood, to the exemption in this paragraph
provided for honorably discharged veterans and to such further exemption
as from time to time may be provided by law.” (Italics supplied.)

Our Legislature in 1951 has defined what is meant by “honorably discharged
or released under honorable circumstances from active service in time of war.”
Your attention is called to chapter 184, P. L. 1951, page 679, wherein under para-
graph “d” the Legislature has used the following language in defining “honorably
discharged, etc.”

“(d) ‘Honorably discharged or released under honorable circumstances -
from active service in time of war,” means and includes every form of
separation from active, full-time duty with military or naval pay and allow-
ances in some branch of the Armed Forces of the United States in time of
war, other than those marked ‘dishonorable,” ‘undesirable, ‘bad conduct,
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‘by sentence of general court martial,’ ‘by sentence of summary court martial’
or similar expression indicating that the discharge or release was not under
honorable circumstances. A disenrollment certificate or other form of
release terminating temporary service in a military or naval branch of the
Armed Forces rendered on a voluntary and part-time basis without pay, or
a release from or deferment of induction into the active military or naval
service shall not be deemed to be included in the aforementioned phrase.”

From all of the foregoing, the answer to the question is simple., Unless the
officer connected with service in the Army, Navy, Air Corps, Marine Corps or in
any of the other services of the Armed Forces can show that he or she was separated
from active full-time duty, in accordance with the definition hereinbefore given,
advantage may not be taken of the constitutional provision granting e_xemptioris to

<itizens and residents of this State who have served in the Armed Forces in time of
war.

Very truly yours,

TrHEODORE D. PaRrsons,
Attorney General.

By : BenyaMiy M. Taus,
Deputy Aitorney General.

. . _ OctoBER 2, 1951.
I'ie HoNORABLE SANFORD BATES, Commissioner,

Department of Institutions and Agencies,
State Office Building, :
Trenton, New Jersey.

FORMAL OPINION—1951. No. 32.

My pEarR COMMISSIONER :

’_I‘}.'lis acknowledges your request of recent date for an interpretation of the
provisions of chapter 139, P. L. 1951 which presents three queries.

In your ‘ﬁrst question you desire to be advised regarding the liability of the
several counties to appropriate moneys and make provision for the payment of the
county’s share of the cost of providing financial assistance to needy persons of the
age of 18 years or over who are permanently and totally disabled.

We are of t.he opinion, and we so advise you, that the provisions of chapter 139
P. L. 1?51, do impose a clear responsibility and liability upon the several countiesj
to provide the necessary funds and make same available to the county welfare
boards' there‘of to make payment of the county’s share of the cost of providing
financial assistance to needy persons above the age of 18 years who are permanently
and totally disabled, for the reasons set forth herein. 7

In the title of chapter 139, P. L. 1951

chapter 7, Title 44, Revised Statutes; which
Assistance.

, it is declared to be a supplement to
deals generally with grants of Old Age



54 OPINIONS

In section 1 of the law we are now considering it is provided that:

“Any needy person residing in New Jersey who has attained the age
of 18, who is permanently and totally disabled by reason of any physical
or mental impairment, other than blindness, shall be entitled to receive
assistance from the county welfare board of the county in which he resides.”

And thereafter certain limitations are placed upon these payments with which we
need :not now concern ourselves for they have no application to the question to be
resolved.

It is clearly stated in section 2 of the new law that the assistance to be extended

thereunder shall be governed by the requirements, conditions, limitations and pro--
cedures established by the act to which chapter 139 is a supplement (Title 44, chapter
7, R. 8.) except that the recipient shall not be required to pledge his property as.
a condition precedent to the granting of this aid and further that the cost sharing
provisions of R. S. 44:7-25 shall not apply.

The law establishes the basis upon which the cost of this assistance program
shall be shared by the State, county and Federal Government, and requires the State
to pay to the several counties any moneys received from the Federal Government by

way of contribution to this category of assistance, plus an additional sum equal

to one-half of the cost remaining after deduction the amount of federal participation.

The statute imposes upon the several counties an obligation to provide the
necessary funds for the payment of one-half of the cost of rendering this type of
financial aid to eligible needy persons qualifying under chapter 139, a portion of
which will be reimbursed to each of the counties when Federal moneys are made
available for payment of the federal share of the cost of this program.

The provisions of R. S. 44:7-24, a portion of the act to which chapter 139 is
"a supplement, clearly defines the manner in which the county welfare board shall
annually fix and determine the amount required to pay the estimated amounts of
the county’s share of this category of assistance and imposes upon the board an
obligation to request the board of freeholders of the county to make such sum
available. Therein it is further required that the board of freeholders shall appro-
priate such sum of money and make it available to the county welfare board to
permit payment of the county’s share of the cost of this category of assistance
together with the necessary costs for the administration of the program.

It is further stated in this applicable section of Title 44 that the board of
chosen freeholders shall be required to make such sums available even if it becomes
necessary to secure temporary loans, certificates of indebtedness or loan bonds.

The clear legislative intent of chapter 139, P. L. 1951, is to establish within
Title 44, Revised Statutes, a completely new category of assistance to persons who
have attained the age of 18 years and who are permanently and totally disabled.
The same obligation, which is imposed upon the several counties to provide funds
for the payment of Old Age Assistance, within Title 44, R. S. is established with
respect to this new type of financial aid.

In your second question, you advise that each county budget carries an appro-
priation for payment of the county share of the cost of Old Age Assistance under
chapter 7, Title 44, Revised Statutes. You desire to be advised whether the provi-
sions of chapter 139, P. L. 1951, would permit the several counties to utilize this
appropriation for Old Age Assistance for the payment of aid for needy persons as
defined as eligible therefor in chapter 139, P. L. 1951.
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With respect to this question, we are required to inform you that this is a
matter which should be made the subject of a ruling by the respective county counsel
since it deals solely with the administration of the internal affairs of the county and
with county funds. t

Your third and concluding question is whether the State has legal authority
to advance to the several counties that portion of the cost of this assistance program
which ultimately will be borne by the Federal Government, the transmittal of which
appears subject to some delay at this time.

We find no warrant of authority in law to permit such advance payment by
the State and are required to advise that the counties must make available the moneys
necessary to defray their portion of the cost of this program, subject to later re-
imbursement to them when funds are available from the Federal Government.

Very truly yours,

THEODORE D. PARSONS,
Attorney General.

By : EuceNE T. URBANIAK,

Deputy Attorney General
ETU:HH

Ocroser 9, 1951,
Hon. Cuarces R. Eroman, Jr., Commissioner,

Departme_nt of Conservation and Economic De-velofment,
520 East State Street,
Trenton, New Jersey.

FORMAL OPINION—1951. No. 33.

DEArR COMMISSIONER ErpMAN ¢

. ‘This will acknowledge receipt of your recent letter wherein you request an
opinion in connection with the following :

“Whether the benefits of chapter 263, P. L. 1947, as amended by
chapter 138, P. L. 1948, and chapter 331, P. L. 1951, extend to a case
of paraplegia, osteochondritis or hemiplegia where such condition has
resulted from a disease contracted while in active military or naval service.”

The answer to this is in the affirmative for the reasons hereinafter set forth.
The applicable parts of the present law (L. 1947, c. 263, as amended by L. 1949,
c. 192; L. 1950, c. 196 and L. 1951, c. 331) read as follows:

“A veteran who served in the active military or naval forces of the
United States and who is suffering from paraplegia and has permanent
paralysis of both legs and lower parts of the body, or who is suffering
from osteochondritis and has permanent loss of the use of both legs, or
who is suffering from hemiplegia and has permanent paralysis of one leg
and one arm, or either side of the body, resulting from mjury to the spinal
cord, skeletal structure, or brain . . .»

(Italics mine.)

The law prior to its being amended referred to “traumatic injury.” In order
to determine the construction to be placed on this statute, particularly as to what
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meaning the Legislature intended the word “injury” to have and what it meant
by deleting the word “traumatic,” it is necessary to take into consideration existing
law at the time this statute was passed. West Shore Ratlroad Company vs. Board
of Taxes; 92 N. J. L. (Sup. Ct. 1918) 332.

In the recent‘case of Algaier vs. Township of Woodbridge; 5 N. J. (Super.
‘Ct. 1949) 21, Judge Waesche stated at page 25 '

“The legislative mind is presumed to be consistent. * * * In seeking to
ascertain’ the legislative intent, the courts will take into consideration the
state of the existing law at the time the statute was passed.”

The law prior to its being amended reéd as follows:

“A veteran who served in the active military or naval forces of the
United States and who is suffering from paraplegia and has permanent
paralysis of both legs and lower parts of the body, or who is suffering
from- hemiplegia and has permanent paralysis of one leg and one arm,
or either side of fhe body, resulting from #rawmatic injury to the spinal
cord or brain, .. .”

(Italics mine.)

It is to be noted that the Legislature in amending this law deleted the word
“traumatic” as limiting the type of injury involved. In view of the legislative
history, it is clear that the Legislature desired to broaden the meaning of the
word “injury” by deleting the word “traumatic.” 7This conclusion is inescapable
in view of the meaning of the words “traumatic injury,” “trauma” and “injury.”

“Traumatic injury” has been defined to mean. any injury produced by any sudden
violent attack upon the tissues and organs of the human body producing a wound,
tear or abnormal condition thereon or therein. Malone vs. Industrial Commission
of Ohio; 43 N. E. 2d, 266. “Trauma” has been defined to mean a wound or any
injury to the body caused by external force. Harlen Collieries Company vs.
Johnson (Ky.) 212 S. W. 2d, 540; Higgins vs. Department of Labor (Wash.)
180 P. 2d, 559. '

In the case of Dawvis vs. Onyx. Oil and Resin Company, 130 N. J. L. (E. & A.
1943) 381, the court held that damage to respiratory areas diagnosed as sub-acute
chemical bronchitis, induced by inhalation of chemical fumes, was an injury within
the meaning of the Workmen’s Compensation Act of this State.

The word “injury” is defined in Webster’s Standard Dictionary as any damage
or hurt done to or suffered by a person or thing; and in Darland’s Medical Dic-
tionary, as a harm or hurt, a wound or maim.

I am therefore of the opinion that a qualified veteran within the meaning
of the act, who is suffering from paraplegia, osteochondritis or hemiplegia as a
result of a disease contracted while in active military or naval service, is entitled
to the benefits provided by the law; and that “disease” is included within the
meaning of the word “injury” as used in the statute.

Yours very truly,
TrEODORE D. PARSONS,
Attorney General.
By : Crester K. LicmAMm,
Deputy Attorney General.
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DecEMBER 28, 1951.
Hon. J. LiNpsay DE VALLIERE,
Director, Division of Budget & Accounting,
Department of the Treasury,
State House,
Trenton, New Jersey.

FORMAL OPINION—I1951. No. 34.

DEar Sir:

Your recent commupication with reference to the application for a widow's
pension of Helen G. Tuesday, widow of William H. Tuesday, a former State
Trooper, who died as a result of suicide, is acknowledged. You inquire whether
a pension legally may be paid to the widow when the death of her husband resulted
from suicide.

It is my opinion, and I so advise, that, the fact that Trooper Tuesday died as
a result of a self-inflicted wound, does not preclude or bar his widow's right to a
pension, if his service was efficient and honorable.

The pertinent section of the statute, establishing the State Police Retirement
and Benevolent Fund, namely, R. S. 53:5-5, is quoted herewith:

“The widow or children under the age of sixteen years, or dependent
parent or parents of any member of the Department of State Police who
shall have heretofore lost or shall hereafter lose his life in the performance
of his duty, or where death results from injury received in the performance
of duty, or having served not less than ten years in the Department of State
Police shall die from causes other than injuries received in the performance
of duty, shall receive a pension equal to one-half of the salary, including
maintenance allowance, of such member at the time of his death. If there
are a widow and children such pension shall be for the widow and the
children and shall be paid to the widow. If there are three or more children
under the age of sixteen years and no widow, the children shall receive
the pension in equal shares until they attain the age of sixteen years. If -
there are two children under the age of sixteen years and no widow, they
shall be paid twenty-five dollars per month each until they attain the age
of sixteen years. If there is only one child and no widow, he or she shall
be paid the sum of thirty dollars monthly until he or she attains the age
of sixteen years. If there is no widow and no children under the age of
sixteen years then such pension shall be paid to the parent or parents de-
pendent upon the deceased member. If any widow or parent entitled to a
pension aforesaid remarries, then such pension shall cease and shall not be
paid to such widow or children.”

It will be observed from the foregoing, that a pension is provided for the widow
of a State trooper, when the latter (1) loses his life in the performance of duty; or
(2) loses his life as the result of injury received in the performance of duty; or
(3) having served not less than ten years in the department, dies from causes other
than_ injuries received in the performance of duty.
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The statute evinces, as 1 view it, a clear legislative intent to protect the afore-
mentioned beneficiaries, not only when the trooper dies from service-connected
causes, but, as the statute reads, also in those cases where the trooper has served
not less than ten years, and dies from causes other than service-connected ones.
The words “causes other than injuries received in the performance of duty” are
all-inclusive in their scope, and in the absence of language requiring a deprivation
of benefits because of the suicide of the trooper, must be construed to include even

those cases where the cause of death is a self-inflicted wound. “Primarily, the

intent of the Legislature is to be harvested from the language of the statute.”
Leeds vs. Atlantic City, 13 N. J. Misc. 858. If the Legislature had desired to rule
out those cases where death results in suicide, it could have done so by appropriate
language. :

In any event, our courts have already considered the position of the widow,
seeking a pension, when her spouse died as a result of suicide, in Angersbach vs.
South River Police Commission, 122 N. J. L. 1, which decision, I am of the opinion,
is controlling in the matter before us.

In the cited case, the Supreme Court had before it the application of the widow
of a policeman for a pension, based on the death of her husband, whom it was
alleged, died by his own hand. The court held :

“Tt is urged by respondent that all of the circumstances point to self-
destruction. No one saw the act that produced death. The proofs are
circumstantial. Presumptions favor innocent as against criminal conduct.

But, whether the death be accidental or suicidal, we conclude that the
relator is entitled to judgment upon the proofs in this case.

The act, R. S. 43:16-4, provides:

“The widow or children or sole dependent parent of any member
of the police or fire department, who shall have paid into the fund the
{ull amount of his annual assessment or contributions and shall have
lost his life in the performance of his duty or died from causes other
than injuries received in the performance of duty, shall receive a pension
equal to one-half of the salary of the member at the time of his death,
but not exceeding one thousand dollars. If there are a widow and
children, pension shall be paid to the widow for the use of herself and
the children, * * *

In the instant case, the right of relator is based upon a reasonable in-
terpretation of the statute. Nothing is contained in the statute barring
recovery in the event of self-destruction, fiot contemplated when the con-
tractual obligation was created.”

The statute before the court in the Angersbach case, namely R. S. 43:164,
and the statute under which Mrs. Tuesday makes her claim, namely, R. S. 53:5-5,
are similar to each other, in their provisions relating to the widow’s right to a
pension, and, in my opinion, the views of the court in the Angersbach decision,
relative to the former statute, apply with equal force and effect to R. S. 53:5-5.

The right of a widow to a pension, under the circumstances stated, is subject,
however, to the additional requirement that the service of the deceased spouse must
have been efficient and honorable. This requirement of efficient and honorable
service was well summarized by the old Supreme Court in Kelly vs. Kearins, et al.,
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132 N. J. L. 308, in which the Court referring to the statute under which certain
veterans may retire after twenty years of public service (R. S. 43:4-1 et seq.) and
‘which statute contains no specific requirement of honorable service, stated:

“Many are the statutory classes and conditions for the retirement of
public servants on pension and for the establishment and upkeep of pension
funds. See R. S. 1937, Title 43. And yet a reading of each discloses a
clear legislative pattern determinative of the policy of the State for the
retirement on pension of public servants for honest and efficient services.
Cf, Walter vs. Police and Fire Department, &c., Trenton, 120 N. J. L. 39,
42; 198 Atl. Rep. 383.”

" Although the foregoing case related specifically to retirement rights under the
“Veterans’ Act, nevertheless, I think the statement of policy enunciated is applicable
to all claims arising under our various pension laws, including claims for widows’
‘pensions.

In the case before us, the fact that Trooper Tuesday diéd as a result of a self-
‘inflicted wound does not of itself infer or impute dishonorable or inefficient service.

In short, if, in the instant case, the record shows honorable and efficient service
-on the part of the trooper up to the time of the suicide, and the conditions set forth
in R. S. 53:5-5 are met, then, in my opinion, the trooper’s widow is entitled to her
pension. '

Very truly yours,

THEODORE D. PARSONS,
Attorney General.

By : DanieL DE Brieg,
Deputy Attorney General.

_ OcroBEr 29, 1951.
Hon. Cuarrtes R, ErRoMAN, Jr., Commissioner, :

Department of Conservation and Economic Development,
Trenton, New Jersey.

FORMAL OPINION—I1951. No. 35.

- DEAR COMMISSIONER :

In your letter of October eighteenth you request an opinion as to the beginning
date of the four-year term of the three members of the Fish and Game Council,
Department of Conservation and Economic Development, who were originélly ap-
pointed for a two-year term beginning April 1, 1949, and whose reappointment this
year was not confirmed by the Senate until June 26th. The question essentially raised
by your letter is whether under P, L. 1948, chapter 448 (“Department of Conservation
and Economic Development Act”), there is a continuity of terms of office for members
of the Fish and Game Council, with April first as the beginning date for each term.
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It is our opinion that the intendment of the pertinent provisions of P. L. 1948,
chapter 448, is that there is to be continuity in the terms of office of members of the
Fish and Game Council ; and that the beginning date of each such term is April first,
the year being dependent upon the length of the original term prescribed by the act for
the line of succession embracing the particular office.

The statute (P. L. 1948, Chapter 448), specifies April first as the date for the

commencement of the term of the first appointees to the council thereunder created. -

But the problem is essentially one of statutory construction, and we must determirie
whether the April first date is also applicable to the terms of all subsequent appointees.

Section 26 of the act (P. L. 1948, Chapter 448), provides that there shall be eleven
members of the council, and that each member

shall be appointed for a term of four years and shall serve until his successor
has been appointed and has qualified; except that of the first appointments
hereunder, two shall be for a term of one year; three for two years, three
for three years, and three for four years, each commencing on April first
following the date of appointment. The term of each of the respective first
appointees to the council shall be designated by the Governor.

These provisions, coupled with the provision (in the same section) that the persons
in office as members of the Fish and Game Council in the then existing Department
of Conservation were to constitute the newly established Fish and Game Council until
April 1, 1949, and that their respective terms of office were to expire at that time,
evince a legislative intent to institute for the new council a scheme of uninterrupted
terms, in such manner as eventually to effect the occurrence of three simultaneous
vacancies on April first in each of three successive years and of two simultaneous
vacancies on April first in every fourth year.

Moreover, section 28 of the act provides that “vacancies in the membership of
said counéil occurring other than by expiration of term shall be filled . . . for the
unexpired term only.” The effect of this provision, viewed in the light of related
provisions, is to preserve the integrity of the legislative scheme of term continuity.
Nor can the hold-over provision of section 26, supra, operate to destroy that schemc;
for if at any time an incumbent’s tenure were to be prolonged beyond his term, the
successor appointee would serve for the unexpired portion of the term then current.

Since there are eleven members of the council, there are eleven offices. An official
term begins to run {rom the date of the appointment only when no time is fixed by
law for the.commencement thereof. See Hoight vs. Love, 39 N. J. L. 476 (E. & A,
1877). However, as we have already indicated, P. L. 1948, Chapter 448, fixes by
intendment, if not by specification, the time from which the term of a member of the
Fish and Game Council begins to run.

Very truly yours,
TaEODORE D. Parsons,
Attorney General.

By: Dominic A. CAVICCHIA,
Deputy Attorney General.
dac;d
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Novemeer 20, 1951,
Hown. Percy A. MILLER, Jr,
Commissioner of Labor,
State House, ]
Trenton, New Jersey.

FORMAL 'OPINION—1951. No. 36.

DEAR COMMISSIONER

I am in receipt of your letter requesting an opinion as to the effect of R. S. 34:6-1
and 34:2-24 upon an establishment that receives and completes the preparation of
laundered goods for customers after sending them out to another place for washing.

Your communication presents two questions. The first question is whether an
establishment that receives soiled wearing apparel and bedclothes and has same
laundered by another concern and receives the wet wash for ironing, pressing and
preparation of the finished product for delivery to the customer is a laundry as is
contemplated under R. S. 34:2-24. The second question is whether the establishment
which accepts the soiled wearing apparel and bedclothes and has same laundered by
another concern and receives the wet wash for ironing, pressing and preparation of
the finished product for delivery to customers is a workshop as is referred to in
R. S. 34:6-1, ’

As to the first question: An establishment which receives soiled apparel and bed-
clothes and has same laundered by another concern and receives the wet wash for
ironing, pressing and preparation for delivery to customers is a laundry as referred
to in R. S. 34:2-24.

Section 34:2-24 of the New Jersey Revised Statutes reads as follows:

“No female shall be employed or permitted to work in any manufacturing
or mercantile establishment, bakery, laundry or restaurant more than ten hours
in any one day or more than six days, or fifty-four hours in any one week.”

It must therefore be determined what was meant to be a laundry. ‘“Laundry” as
defined in R. S. 34:2-1 means any place where laundry work is carried on regularly.
We must therefore determine what is laundry work and whether the performance of
part of the entire process of the laundering of clothing is to be considered a laundry.
I can find no case in the State of New Jersey defining the word. The dictionaries
define “laundry” as an establishment or place where laundering is done, and an
establishment or room for washing and ironing of clothes (Standard Dictionary, Funk
and Wagnalls, Websters New International Dictionary).

In examining the cases of other states, I find one that is somewhat parallel to
the situation before us and in my opinion is dispositive of this question. The Supreme
Court of Rhode Island, in the case of State vs. Wah Lee, 144 Atlantic, page 159,
49 R. 1. 491, decided that an establishment for starching, ironing and preparing for
delivery to customers, clothés washed by a wet wash laundry was a “public laundry”
within the act. Chief Justice Sweetland, speaking for the court, said,

“Whatever may be the etymological derivation of the word, in the social
and domestic life of to-day the popular and ordinary meaning of the term
laundry,” used in connection with the word ‘public,’ is that of a place to which
the public are invited to deliver soiled clothes to be washed, dried, starched,
ironed, and subjected to the processes ordinarily employed to render soiled
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clothes suitable for further use. An establishment which performs all or any
considerable portion of those services for the public is in common acceptation
‘a public laundry.” We know of no general term other than that of a 'public
laundry’ which would properly designate a place where all of such services
are rendered save that of washing the clothes.”

As to the second question: An establishment that receives soiled wearing apparel
and bedclothes and sends same out for wet wash and upon their return starches, irons

and prepares them for delivery to the customers is not a workshop as is referred to
in R. 8. 34:6-1.

Section 34:6-1 of the Revised Statutes provides in part that for certain purposes,

“Every factory, workshop, mill or place where the manufacture of goods
of any kind is carried on shall under the supervision and direction of the
commissioner be provided * * **

The problem presented is, what is a workshop? Reference to dictionaries,
lexicons and cases in other states discloses a wide range of definitions of the word
“workshop.” Our New Jersey Supreme Court, in the case of Griffith vs. Mountain
Ice Co., 74 N. J. L., page 272 defines “factories and workshops” to be a place where
machinery is employed in the work of fabrication. In this case Justice Garrison,
speaking for our New Jersey Supreme Court, construed Section 3 of the General
Statutes, page 2345 (General Act approved 1885) as it applied to an establishment
employing outdoor conveyors, and said,

“We think that the defendant’s plant does not come within the statutory
language ‘facories and workshops,’ not only because those words import a
building in which the machinery is so placed as to be dangerous to operatives,
but also, and chiefly, because such words in their statutory context imply that
the places to which they refer are those where machinery is employed in the
work of fabrication, i. e, of making or manufacturing something. Such is
the common meaning of a factory or workshop.”

Moreover, R. 8. 34:2-1 defines “manufacturing establishment” as any place where
_articles for use or consumption are regularly made; and the same section defines
bakeries, laundries, mercantile establishments and restaurants, thus distinguishing
them from manufacturing establishments. Furthermore, the Legislature, in providing
for registration of industries, enacted R. S. 34:6-141, which reads in part as follows:

“persons engaged in any productive industry within the supervision of the
Department as a factory, workshop, mill, newspaper plant, printery or .com-
mercial laundry to register same with the commissioner before the commence-
ment of business * * *

By specifying laundry as a separate industry coming under the supervision of the
Department of Labor, the Legislature obviously intended to distinguish between a
workshop and a laundry. ’

Very truly yours,

THEODORE D. PARSONS,
Attorney General.

By: Lours S. ComEeN,
Deputy Attorney General.
LSC/LL
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Novemser 26, 1951.
HonoraBLE JouN F. BossHART,
Commissioner of Education,
175 West State Street,;
Trenton 8, New Jersey.

FORMAL OPINION—1951. No. 37.

Drar COMMISSIONER:

You have requested the opinion of this office as to whether the children who will
reside in.a certain housing development on the Fort Dix military reservation, known
as Sheridanville, will be domiciled in the New Hanover School District so as to
make the hoard of education of that district responsible for their education pursuant
to N. J. S. A. 18:14-1. ' )

In my opinion, the answer must be in the negative. ]

The housing development in question is being cpnstructed by Sheridanville, Inc.,

_a private corporation, which has leased the site of the project from the United States

Government, The lease is for a period of 75 years, and among other things it
provides in substance that:

(1) The lessee shall lease all units of the housing project to such military and
civilian personne] of the armed forces, including government contractors’ employees,
assigned to duty in the area of the Fort Dix military reservation, as are designated
by the commanding officer thereof; provided, however, that in the event that the
available accommodations are not leased to the aforesaid personnel, the lessee may
lease the available unit or units to “persons other than military or civilian personnel”;
and

(2) That the lessee shall pay to the proper authority all taxes, assessments and
similar charges which at any time during the term of this lease may be imposed
upon the Government or upon the lessee with respect to the leased property, and
that “in the event any taxes, assessments or similar charges are imposed through the
consent of Congress of the United States upon the property owned-by the Govern-
ment and included in the lease (as opposed to the leasehold interest of the lessee
therein)” there shall be an appropriate reduction in the rental provided for in the
lease. i

The site of the project is part of the land which was ceded to the United States
by the State of New Jersey by chapter 354 of the laws of 1938, which transferred
jurisdiction over so much of the territory within this State as had theretofore been
acquired by the United States for use by the Army, and known as Camp Dix. The
act of cession provided that “the jurisdiction hereby ceded shall continue no longer
than the United States of America shall own said land or lands and occupy and use
the same for military purposes.”

According to my understanding, all parties interested in this matter agree that
until the execution of the lease in question, children residing on the Fort Dix military
reservation after the cession of 1938 have not been residents of a New Jersey school
district so as to be entitled to free education therein. Indeed, an examination of the
authorities will not permit of any other conclusion.
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Since the Fort Dix reservation was not purchased originally by the consent of
the New Jersey Legislature, the acquisition did not fall within Article I, Section VIII,
Clause 17 of the United States Constitution giving Congress the power “to exercise
exclusive legislation” over all military installations acquired by such consent. Con-
sequently, the terms of the grant by New Jersey to the United States control the
extent of the jurisdiction transferred by the statute. James vs. Dravo Contracting
Co., 302 U. S. 134, 142; Bowen vs. Johnston, 306 U. S. 19, 23; Surplus Trading Co.
vs. Cook, 281 U. S. 647, 651, 652. The act of cession here coincides with numerous
others which, according to judicial construction, granted to the United States the
entire jurisdiction of this State over the reservation, except in the matter of executing
process. See U. §. vs. Unzeuta, 281 U.'S. 138; Rogers vs. Squier, 157 Fed. 2d 948,
cert. denied 330 U. S. 840. In this situation, persons residing on the reservation are
not liable to local taxation, have no local elective franchise, and are not entitled to
free-education for their children in the local public schools. Opinion of the Justices.
42 Mass. 580; State vs. Board of Education, 57 N. E, 2nd 118 (Ohio Court of Appeals,
1944) ; Fort Leavenworth R. Co. vs. Lowe, 114 U, S, 541; James vs. Dravo Con-
tracting Co., supra. ’

The crux of your inquiry therefore is whether the United States Government, by
leasing the land in question to Sheridanville, Inc., retroceded to New Jersey the
jurisdiction over this territory which it had previously granted to the United States.

After territory has been ceded by a State to the Federal Government, the State
can apparently resume jurisdiction over such territory, but only (1) by express
retrocession by the United States, (2) by the automatic operation of the reverter
clause in the act of cession, or (3) if there is no reverter clause, by retrocession
implied from such acts as abandonment by the United States of the property ceded.
See Arlington Hotel Co. vs. Fant, 278 U. S. 439, 455; 65 Corpus Juris 1359. In the
present situation, there has been no Federal legislation specifically receding jurisdiction
to the State. The question arises, however, as to whether the lease in question has
resulted in a cessation of the use of the leased property for military purposes, so that
the reverter clause in chapter 354 of the laws of 1938 has become operative.

According to my information, the Army will continue to furnish water, sewage,
fire and police service to the housing project. As the Jease itself recites, the military
and civilian personnel of the armed forces will have priority on all accommodations
to be rented in the development. The lease was executed pursuant to subchapter 8
of Chapter 13 of Title 12, U. S. C. A,, the very purpose of which, as stated in
section 1748(b), is to “‘assist in relieving the acute shortage of housing which now
exists at or in areas adjacent to military installations because of uncertainty as to the
permanency of such installations and to increase the supply of rental housing accom-
modations available to military and civilian personnel at such installations.” In view
of these facts, it seems clear that the military use of the land in question has not
ceased within the meaning of chapter 354 of the laws of 1938.

In a number of cases bearing on this point, the Supreme Court has held that
exclusive Federal jurisdiction continued, becaiise essential to enjoyment of the premises
as a military reservation, even though in a narrow sense the premises were not being
used for military purposes. See United States vs. Unszenta, supra (railroad right of
way through the reservation) ; Benson vs. United States, 146 U. S. 325 (portion of
reservation used for farming purposes) ; Arlington Hotel Co. vs. Fant, supra (portion
of reservation leased for use as a hotel). Even more clearly military is the purpose
of the Fort Dix housing project now under discussion.
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I am informed that the Army authorities at Fort Dix have taken the view that
the lease in question does not terminate the general military use of the property
leased. The Federal courts have frequently indicated that the view of the military
authorities on the subject will at least be eatitled to great weight. See Bowen vs.
Johnston, supra, 306 U. S. at pp. 29-30; Benson vs. United States, supre, 146 1J. S.
at p. 331; Rogers vs. Squier, supra, 157 Fed. 2d at p. 950.

It has been suggested that the local authorities have the power to tax property
in the housing development under the paragraph of the lease pertaining to payment
of taxes by the lessee. An examination of that clause, however, reveals no support
for such a contention. The clause merely provides for payment of such taxes and
assessments as may be properly imposed with respect to the leased property, and for
an adjustment in the rent “in the event” that any taxes are imposed with the consent
of Congress. That event has not occurred, according to my examination of the law,
and it follows that no taxes on that property (other than the leasehold interest of the
lessee therein) may legally be assessed by the local governmental bodies.

The foregoing reasons lead to the conclusion that children residing in the
proposed housing development at Fort Dix do not reside in a local school district
within the meaning of N. J. S. A. 18:14-1. ’ :

Very truly yours,

TaHEopoRE D. PARrsoNs,
Attorney General.

By: Tromas P. Coox,
“ Deputy Attorney General.

tpc;b

Novemser 28, 1951.
Hon. Percy A. MiLLER, JR,
Commissioner of Labor and Industry,
State House,
Trenton 7, N. J.

Re FORMAL OPINION—1951. No. 38.

Regulation of Private Employment Agencies and the Application of Fee Schedule
Under Title 34, Chapter 8, of the New Jersey Revised Statules.

DeEArR COMMISSIONER: ]

Your letter of October 4, 1951, requesting an opinion as to the manner of the
charging of fees by a nurses registry under certain circumstances is acknowledged,
and opinion rendered as follows: )

STATEMENT OF FAcTs.

An individual trading as a nurses registry, operating in Ridgewood, Bergen’
County, New Jersey, is duly licensed under New Jersey Revised Statutes 34:8-1 to
34:8-23, inclusive, to operate as a private employment agency, and has filed with
the Commissioner of Labor and Industry a schedule of fees proposed to be charged
by the agency. Under the proposed schedule practical nurses must pay $60.00 for
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an annual registration fee, payable in one sum, or in semi-annual or quarterly
installments. For part time services, applicants for employment must pay 5% of
each case until the $60.00 fee has been paid (payable weekly).

The applicant registered with the agency, paid fees in the amount of $4500 to
cover a nine-month period. Under the alternate provisions of the fee schedule
providing for part time services the number of placements of this applicant for the
period of January 1, 1951, to July 31, 1951, when computed on a 5% basis, would
entitle the agency to $52.50 instead of the $45.00 which had been pald on account
of the annual registration fee.

It also appears that the agency was closed for summer vacation between July 15
-and July 30, 1951, and that during that two-week period the applicant secured em-
ployment from a previous employer originally obtained through the subject agency.
The agency in computing its fee on the 5% basis includes a charge for this placement.

QUESTIONS PRESENTED.

The questions propounded in your letter of October 4, 1951, are:

No. 1. Is it permissible under the provisions of the New Jersey Revised
Statutes 34:8-1 to 34:8-23 for an employment agency or nurses registry to
charge “registration” fee payable either on an annual basis or on the basis of
quarterly or semi-annual payments?

No. 2. Ts it permissible under the provisions of the New Jersey Revised
Statutes above referred to for an employment agency or nurses registry to
charge “registration” fee payable either on an annual basis or on the basis of
quarterly or semi-annual payments, and at the same time include in its
schedule of fees, a percentage basis of 5% of the salary for each placement
until the annual fee is reached?

ANSWER.

The answer is yes. (Questions 1 and 2 are grouped together as.they may be
answered for the same reason.) Under the New Jersey Revised Statutes 34:8-1 to
34:8-23, inclusive, the New Jersey State Legislature enacted a statute providing for
the licensing of private employment agencies, including therein statutory requirements
to be performed by the applicant. Under the New Jersey Revised Statutes 34:8-10
every .employment agency shall file with the commissioner a schedule of fees proposed
to be charged for any services rendered to employers seeking employees, and persons
seeking employment, and all charges must conform thereto. Such schedule of {fees,
on blanks provided by the commissioner, shall be posted in a conspicuous manner in
the office of the agency. :

The above section is the only statutory requirement pertaining to fees that
appears in the employment agency act.

Under the New Jersey Revised Statutes 34:8-15 the Commissioner of Labor and
Industry may enforce this chapter and he may refuse to issue and may revoke any
license for any good cause shown within the meaning and purpose of this chapter,
and when it is shown to his satisfaction that any licensed person is guilty of any
"immoral or illegal conduct in connection with the conduct of said business, it shall
be his duty to revoke the license of such persom, but notice of the charge shall be
presented and reasonable opportunity shall be given the licensed person to defend
himself. . .
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The right of the State to enact this legislation has been sustained by the State’s
highest courts, and the United States Supreme Court.

Ribwik vs. McBride, 48 Sup. Ct. Rep. 543, 137 Atl. 437, 133 at 870.
Brazee vs. Michigan, 36 Sup. Ct. Rep. 561.
McBride vs. Clark, 101 N. J. L. 213.

In Ribnik vs. Mc¢Bride, supra, the New Jersey Supreme Court opinion citing the
United States Supreme Court opinion in Brazee vs. Michigan, supra, said:

“It seems clearly that without violating the Federal Constitution, a State
exercising its police powers may require licenses for employment agencies
and prescribe reasonable regulations in respect of them to be enforced accord-
ing to the legal discretion of a commissioner.”

Under New Jersey Revxsed Statutes 34:8-15, and in the reported cases, the
commissioner may refuse to issue a license, or may likewise revoke any license for
any good cause shown (1) within the meaning and purpose of the act and the power
of the Legislature to limit such right for the safety of the public morals and public

health under the police power must rest’ (2) on some reasonable basis and cannot be
arbitrarily exercised. ’

Likewise under Revised Statutes 34:8-15 the commissioner may revoke a license
when it is shown to his satisfaction that any licensed person is guilty of any immoral
or illegel conduct in connection with the conduct of said business. There is nothing
within the meaning of this act, New. Jersey Revised Statutes 34:8-1 to 34:8-23,
inclusive, which would vest the Commissioner of Labor and Industry with the right
to revoke a license for the charging of a registration fee either on an annual basis
or on the basis of quarterly or semi-annual payments, or for the issuance and charge
of a registration fee payable on a quarterly or annual basis, and at the same time
include in the schedule of fees a percentage basis based upon placement until the
annual fee is reached. Unless such a method discloses that it is illegal to make suéh
a charge the commissioner cannot revoke a license of an agency that conducts. the
business in such a manner.

The Legislature in the enactment of New Jersey Revised Statutes referring to
employment agencies has limited the commissioner in the exercise of his discretion
as to the reasons for which a license may be revoked. The commissioner hence
cannot read into the statute something which does not exist, and by doing so he would
be usurping legislative functions. The statute is purely regulatory under our police -
powers and must be applied as it appears.

The laws of 1918, chapter 227, creating the Employment Agency Act contained
a provision requiring the filing of a schedule of fees proposed to be charged with
the commissioner for his approvel. The statute permitting the Commissioner .of
Labor and Industry to regulate fees was held valid by our New Jersey Supreme Court
and the Court of Errors and Appeals in the case of Ribnik vs. McBride, 4 N. J. Misc.
623, affirmed 103 N. J. L. 708. However, the United States Supreme Court reversed
the State court decision in 48 Supreme Court 545 in an opinion which held powers
regulating prices and fees were unconstitutional.
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Evidently following the impact of the United States Supreme Court decision the
Legislature amended the act in 1928, chapter 283, and omitted the phrase for his
approval, thereby removing the right to regulate fees from the commissioner’s powers,
laws of 1928, chapter 283, is still in effect.

Since this statute is penal in nature it must be strictly construed.

Saks Theatrical Agency vs. Mentine, 48 Atl. 2nd 644, 24 N. J. Misc. 332.

An agreement to pay a fee and to charge a fee is created between the agency
and the applicant, and unless the contract is illegal the commlssxoner cannot, under
the statute, be permitted to intervene. Any right of actlon ar1smg under said contract
is purely a civil one and either party has a remedy m the civil courts for the enforce-
ment of same. Therefore, an agency may permit an ‘anpual fee to be collected on a
quarterly or semi-annual basis, and may likewise agree with an applicant for part
time position to pay on a 5% basis until such annual fee is paid.

QUESTION,

No. 3. May a licensee of an employment agency or nurses registry
charge a fee for work which is secured directly from the employer when
the agency is inactive?

ANSWER.-

The answer is no. Unless specifically agreed upon between the applicant and the
agency, the latter is not entitled to charge a fee for part time services unless it
recommends said service to the employee. Fach contract for part time services is
separate and apart from the other. The New Jersey Emp1oyment Agency Act, R. S.
34:8-10, among other things says that no agency is to send out an applicant for em-
ployment without having obtained either orally or in writing a bona fide order
therefor and if it shall appear that no employment of the kind applied for exists
at the place to which the applicant was directed the agency shall refund to the appli-
cant within three days of demand all fees paid by the applicant.

It is my opinion that the employee was not directed to the employer in this
instance, and was not informed by the agency of the existence of the part time work.
In order to comply with the legislative intent it is necessary that the agency refer
the applicant to the position. If the obtaining of a position at some subsequent time
was through an independent agreement between the applicant and the former employee

the agency would not be entitled to be paid. This situation, of course, can be changed

by a separate and independent agreement between the parties, but under the circum-
stances presented, there existed no such agreement.
I believe the foregoing opinion adequately answers the three questions proposed

by you.
: THEODORE D. PARSONS,

Attorney General of N. J.

By: l.ouss S. ComEN,
Deputy Attorney General.
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FEBrUARY 18, 1952.
AaroN K. NEgLp, Deputy D1rector
Division of Taxation,
State House.
FORMAL OPINION—1952. No. 1.

‘DEAR- SIR :

You have asked this office to advise you on the following questions:

1. Is an elected assessor amenable to supervision and the rules and regula-
tions of the Director of Taxation of the State of New Jersey?

2. May the director bring charges against such official for his removal
for failure to discharge the duties of his office by not complying with
published rules and regulations?

3. Is such elected assessor answerable to the governing body of the taxing
district for {ailure to discharge his duties as assessor?

The answer to questions 1 and 2 is in the affirmative. The answer to question 3
1s in the negative.

It is the opinion of this office that the Director of the Division of Taxation has
the statutory right to prescribe basic rules for taxation. (See R. S. 54:4-26.)

The Legislature has provided two methods to remove an assessor whether he be
elected or appointed. One method may be found in R. 8. 54:1-36, which provides
that where an assessor or other person, charged with reviewing assessments in a
taxing district, shall wilfully or intentionally fail, neglect or refuse to comply with
the constitution and laws relating to the assessment and collection of taxes, the county
board of taxation shall thereupon make complaint to the commissioner (now the
Director of the Division of Taxation) who may, upon a proper hearing, after due
notice, dismiss him and declare his office vacant. ‘Thereafter, the director shall cause
a certified copy of his judgment to be transmiited to the county board of taxation
which shall cause notice thereof to be given to the governing body of the taxing
district or officer having power to elect or appoint such successor or other person.
The governing body or officer referred to shall then appoint a successor who shall
hold office {or the then fiscal year,

The other method provided by the Legislature for the removal of an assessor
who does not comply with the laws or constitution of the State may be found in
R. S. 54:1-37, 38 and 39.

Where the Supreme Court is mentioned in the sections referred to hereinbefore,
the said jurisdiction is now vested in the Superior Court of New Jersey, and all
complaints for the removal of an assessor are now filed with the Superior Court.

Thus, by the express terms of the statute, the Director of the Division'of Taxation,

" or the Superior Court, may after hearing remove an assessor, whether he be appointed

or elected, for failing to obey the constitution and laws of the State of New Jersey.

We find no statutory provision for the removal of an elected assessor by the
governing body, and it is our opinion that R. S. 54:1-36 and 54:1-37, et seq., are
exclusive methods te be pursued in the removal of an assessor. As a general rule,
statutory provisions are enacted by the Legislature for the reinoval of elected of-
ficials. There is no power to remove except that which is given by statute. The
grant of power of removal from office, generally speaking, is to be strictly construed
and whatever is not given in unequivocal terms is regarded as withheld; usually
such power is not implied. '
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In creating an elective municipal office with a fixed term, the Legislature may
condition the incumbent’s tenure on good behavior in office and clothe the local gov-
erning body with the power of removal upon the ascertainment of facts demonstrat-
ing a breach of the condition. See Finnegan vs. Miller, 132 N. J. L., page 192, at
page 195 (New Jersey Supreme Court, 1944). We find no legislative pronouncement.
relating to the removal of an assessor where he is elected.

It is, therefore, our opinion that the governing body of a taxing district cannot.
remove an elected assessor where he fails to obey the constitution and laws of this
State.

Very truly yours,

TrEODORE D. PARSONS,
Attorney General.

By: Benyamin M. Taus,
Deputy Attorney General.

Marca 3, 1952.

DanieL Beresma, M.D.,, M.P.H,,
State Commissioner of Health,.
State House,.

Trenton, New Jersey.

FORMAL OPINION—1952. No. 2.

Dear Dr. BrresMa:
Your letter of January 24, 1952, requesting an opinion as to whether the Board
" of Beauty Culture Control may require the public vocational schools which operate
courses in beauty culture under curricula established by the State or local Boards of
Education to submit to it reports of the time spent by beauty culture students has
been received. The answer is No.

Licensed schools of beauty culture are required by R. S. 45:4A-10 to keep,
among other things, a daily record of the attendance of each student and the Board
of Beauty Culture Control requires that the licensed schools of beauty culture
submit to it, each week, a report as to the number of hours each of its students
spent in school the preceding week. The number of hours required under R. S.
45:4A-10 to complete a course in a licensed school of beauty culture is 1,000 and the
Board of Beauty Culture Control checks on this requirement by means of the above-
mentioned weekly reports.

Revised Statutes 45:4A-35 provides:

“Nothing in this chapter shall limit in anyway the right of the State
Board of Education or any local board of education to establish and operate
courses in beauty culture, to employ teachers, to determine the standards

" for teaching and the qualifications of teachers, to determine courses of study,
to determine the standards for the admission, progress, certification and
graduation of students, to determine any and all standards and rules as to
quarters, supplies, equipment and anything whatsoever pertaining to the
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.establishment, operation and maintenance of a course in beauty culture oper-
ated by a public school. Nothing in this chapter shall be interpreted to give
any person or agency other than the State Board of Education and the local
boards of education the right to prescribe any requirement of any kind
whatsoever for courses of beauty culture in public schools or for teachers
or pupils in such courses.

“Any person having graduated from a vocational course in beauty culture
approved by the State Board of Education and given by a public vocational
school of this State shall have all the rights and privileges granted under
this chapter to graduates of beauty schools, duly registered by the depart-
ment, but nevertheless shall be required to be examined and licensed by this
department in accordance with the provisions of this chapter.”

By the provisions of R. S. 45:4A-35 which authorizes the State and local Boards
of. Education to conduct courses in beauty culture as part of the vocational training
of high school students, it is clear that except for the examination for license the
Board -of Beauty Culture Control is to have no jurisdiction over any student taking
a beauty culture course in a public vocational school.

Under such clear language as is contained in R. S. 45:4A-35, it was the obvious
intent of the Legislature that the public vocational school should not be required to
submit time reports to the Board of Beauty Culture Control. Not until after the
students have graduated and have applied for a license do the students come within
the jurisdiction of the Board of Beauty Culture Control. The graduates of the
public vocational schools have all the rights and privileges granted to graduates of
any licensed school of beauty culture. The Board of Beauty Culture Control has
no right to challenge their eligibility to take the examination.

Very truly yours,
TaEoDORE D. PARsoNs,
Attorney General.

By: Herman M. BeLi, Jr,
Deputy Attorney General.
HMB :rk

ApriL 21, 1952.
Hon. Ransrorp J. AssorT,
State Highway Commissioner,
Trenton, New Jersey.

FORMAI, OPINION—1952. No. 3.

DeEAR COMMISSIONER :

By your memorandum of April 17 you request to be advised whether Assembly
Bill No. 10 (now Chap. 16, Laws of 1952) in any way prohibits the State Highway
Commissioner from proceeding with the construction of any portion of the Garden
State Parkway that may be authorized by the Governor within the limits of -appro-
priations provided. '

Section 20 of the bill authorizes the Authority to construct “The Garden State
Parkway” on the same location as the present-designated State Highway Route 4
Parkway. ’
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Section 21 in part provides that all public departments, agencies and commissions
of the State of New Jersey are hereby authorized and empowered to.lease, lend, grant
or convey to the Authority at its request upon such terms and conditions as the proper
authorities of such departments, agencies, or commissions of the State may deem

" reasonable and fair any real property which may be necessary or convenient to the
effectuation of the authorized purposes of the Authority, including public highways
and other real property already devoted to public use and including any portion of
the State Highway Route 4 Parkway established by the act. At such time as the
Authority shall undertake to construct any part of the project described in section 20
of the bill or shall acquire any portion of said State highway route as part of such
project, the jurisdiction and authority of the department over such part shall cease
and section 2 of chapter 17, laws of 1946 as amended, shall be inapplicable to such part.

Section 23 provides that the foregoing sections of the bill shall be deemed to
provide an additional and alternative method for the doing of the things authorized
thereby, and shall be regarded as supplemental and additional to powers conferred
by other laws, and shall not be regarded as in derogation of any powers now existing.

It is, therefore, my opinion that until the Authority shall be organized and shall
undertake to construct any part of the project authorized by the bill, you are not

" prohibited from proceeding with the construction of any portion of the Garden State
Parkway that may be authorized by the Governor within the limitation of your
appropriation.

’ Very truly yours,

TaropoRE D. PARSONS,
Attorney General.

By: Sackerr M. DI(.:KINSON,
Deputy Attorney General.

smd/n

Apriy, 8, 1952.
Tue HoNorasLE ALrrep E. DriscoLr,
Governor, :
State House,
Trenton, New Jersey.

FORMAL OPINION—1952. No. 4.

Drar GovErRNOR DRISCOLL:

It appears that the Collector of Internal Revenue for the Northern District of
New Jersey by letter dated March 24, 1952, copy of which has been forwarded to us,
desires the fiscal authorities of the State of New Jersey to honor three “Warrants
for Distraint” against the salary of an employee of one of our State hospitals. These
warrants aggregate approximately $250.00 and represent delinquent- income taxes of
the said taxpayer. In order to effect collection of the said warrants, a levy was
served upon a parole district supervisor of the Department of Institutions and
Agencies, said department having jurisdiction of .the State hospital at which the tax-
payer was employed, as provided in Title 30, Revised Statutes. It does not appear
that any action was taken by the Federal Government against the taxpayer in our
State courts.
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The question to be resolved is whether service of the levy, by an agent of the
Federal Government upon a parole district supervisor, pursuant to said warrants, is
sufficient to permit the fiscal authorities of the State of New Jersey to garnishee the
salary of this delinquent taxpayer, who is employed in State service, and forward
the proceeds to the Collector of Internal Revenue.

For the reasons stated herein, it is our opinion and we so advise that there is no
warrant in law for the action and proeedure proposed by the Federal Government.

We are not unmindful of the importance of the question involved as pointed out
in the Collector’s letter of March 24, nor should it be suggested that New Jersey
fails to accord to the United States Government rightful comity consistent with the
friendly relationships existing between the Federdl Government and this jurisdiction.

Of no less importance is the issue which here confronts the State of New Jersey
in the proper discharge of its {unctions of government. The manner in which the
callector seeks to levy upon the whole salary of a State employee, rather than upon
a percentage proportion thereof, as limited in our statutes, poses a real threat to the
“instrumentalities, means and operations whereby the States exert the governmental

- powers belonging to them.” (See Ohio vs. Helvering, 292 U. S. 360.)

The taxpayer involved in this controversy is an employee of one of our mental
hospitals. We are not informed concerning the nature or extent of his duties or the
responsibility of his position as it affects the health and welfare of -citizens of the
State who are hospitalized therein.

Nonetheless, we are permitted to assume that such a levy might be made on any
State employee’s salary, including that of the medical director and other executive
officials of such a hospital. If such levy operated to attach the whole salary of
such a State officer, as is proposed hereunder, what incentive would exist for the
taxpayer to continue to faithfully discharge his responsibility to the State and to the
unfortunate patients under his care? The question permits of but one answer. The
taxpayer would be obliged to abandon his post and tour of duty from sheer economic
necessity.

Thus the State most effectively would be denied the instrumentality and means
of carrying forward this important function of government in caring for its mentally
ill. Like examples can be found in other agencies of the State, the net result of
which would seriously impair, if not circumvent, the orderly process of State Gov-
ernment. Such interference by an agency of the Federal Government in the affairs
of a State is violative of ordinary concepts of the right of a State to govern itself
and its citizens. So much for the factual side of the issue.

We now examine the law, for irrespective of the impairment of the discharge by
the State of its essential functions of government, as illustrated above, this issue
can only be resolved by an application of controlling legal principles to the facts here
presented,

Preliminarily, it should be noted that we have carefully examined the decisions
in the Federal courts offered by the Collector of Internal Revenue as authority for
the proposition that “There are many decisions by the Federal courts which have
held that the United States Government has the right to levy upon salaries of State

‘and municipal employees.” .

The first such decision is United States vs. City of New York, 82 F. 2d 243. We
are obliged to state that the case is completely dissimilar. The New York police
arrested a delinquent taxpayer who had in his possession a sizable sum of money
which was confiscated and deposited with the clerk of the police court. Thereafter,
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a lien was placed thereon by the Federal authorities and a demand made on the
property clerk of the police department and the police commissioner for said funds.
The clerk ignored the demand and delivered the moneys to a third party, presumably
the taxpayer, but, in any event, did not honor the levy. The Federal District Court
gave judgment to the Government against the city but the Circuit Court of Appeals
reversed on the theory that the moneys were never in the hands of the appropriate
fiscal authorities of the city. The case is authority only for the proposition that local
law governs with respect to the responsibility of the police clerk to the city and to
the Federal authorities with respect to the levy on said funds.

The collector relies on Ohio vs. Helvering, 292 U. S. 360, which likewise 1is
inapplicable to the instant matter, In that case, it was determined that the State of
Ohio, which engaged in the sale of alcoholic beverages, was conducting a nongovern-
mental proprietary function and was required to pay Federal liquor taxes on such
an operation. No income tax was involved nor is there the slightest suggestion that
a levy was made on the salary of a State employee.

The court said that the conduct of a liquor business by a sovereignty is an
exception from the general rule that ‘““The instrumentalities, means and operations
whereby the States exert the governmental powers belonging to them are * * *
exempt from taxation by the United States.” (Citing Indian Motorcycle Co. vs.
U. S., 283 U. 8. 570; McCulloch vs. Maryland, 4 1. Ed. 578; Collector vs. Day, 20
L. Ed. 122; and other cases in Trinityfarm Const. Co. vs. Grosjean, 291 U. S. 466.)

In Georgia vs. Evans, 316 U. S. 159, proposed by the collector in support of his
request, it was determined that a “State” is a “person” within contemplation of the
Sherman Anti-Trust Act (Sec. 7, 26 Stat. at L. 209, 15 U. S. C,, par. 15). Georgia
annually purchases large amounts of asphalt for the reconditioning of its highways
and complained that respondents violated the Federal anti-trust statutes to the injury
of the sovereign State of Georgia. The decision of the court was to the effect that
Georgia could maintain an action for treble damages under the language of the law
that “Any person who shall be injured in his business or property” by reason of
anything made unlawful by the act may bring such suit.

Additionally, we have made a careful search of all cases annotated under sections
3690 and 3692 of the Internal Revenue.Code which the collector claims extends authority
for collection of delinquent income tax through the distraint action that he proposes.
We have found no decision which squarely holds, or even suggests, that the proposition
of the collector is meritorious. ‘

However, in U. S. vs, Long Island Drug Co., 115 F. 2d. 983, C.'C. A. 2d. Cir,,
1940, it was stated by the court: *“We find nothing in 3690 or 3710 which varies the
general rule that a garnishee process is not to be extended to future earnings, but
will only reach an indebtedness which has accrued * * * Rights which do not exist
at the time of the demand upon the taxpayer are not subject to any lien. U. S. Pacific
R. R, C.C. Mo.1F. 97"

So that, if the levy were properly made, as it was not, and if the law recognized
the validity of such a distraint action, which it does not, such levy could only attach
to the sum of money earned by the State employee and due to him on the date of
the levy. No rights would accrue to the Federal Government in the future earnings
of such employee. _

Since there is no authority in the Federal decisions to support the request of
the collector, we turn to a review of the law of this jurisdiction.

ATTORNEY GENERAL 75

Executions against wages, earnings and salary are authotized and provided for
in section 2A:17-50, et seq, New Jersey Statutes. It is provided therein that when
-a judgment has been recovered in a court of competent jurisdiction, that wages die
and owing the judgment debtor, in excess of $18.00 per week, are subject to an order
-of the court directing execution thereon. Only one execution may obtain at the same
time and succeeding executions are satisfied in the order of priority in which presented.
A salary less than $2,500.00 per annum is only subject to a levy of 10% and, in the
-case of larger salaries, the court may order a larger percentage.

The collector proposes to levy upon the full salary due the taxpayer thereby
:seeking an advantage denied resident judgment creditors who are limited by our law
'to 10% of any wages of the debtor.

In this jurisdiction we have afforded immunity against an execution on wages of
a Federal employee in Cahn vs. Allen, 124 N. J. L. 159 (Supreme Court, 1940), and
the court said: “The salary of a Federal employee * * * was not subject to
execution, as a matter of public policy. Neither by legislation nor by judicial ruling
has this been changed. The Executions Act expressly deals with the class of State,
county and municipal employees. No intention can be inferred, if indeed the power
existed, to change the public policy with respect to Federal employees.”

There has been a minor change in our legislation since that decision by the
provisions of chapter 57, P. L. 1942, which now appears as section 2A :17-64, New
Jersey Statutes. )

Therein it is provided that if a judgment debtor is entitled to income for services
rendered as a Federal employee that he may be required, by order of the court, to
make payment therefrom at stated periods in installments, and upon such terms and
conditions as the court may direct, on account of the unsatisfhed judgment. In such
case, however, the employee is entitled to receive notice of the proposed entry of
such order and is afforded an opportunity, at any time, to apply for modification
thereof, a process which is denied the State employee in these proceedings.

The courts of this State are always available to the Federal Government. for
the collection of delinquent income taxes due from public employees by garnishment
of their wages, but only in the manner -provided for in section 2A :17-50 et seq., supra.
Thus the taxpayer cannot complain that the collector is afforded an advantage denied
the taxpayer in the courts of his own State. ]

We are not called upon to determine the propriety of service of the levy on a
district parole supervisor rather than upon the State Treasurer, or his duly accredited
representative, for such is not essential to a disposition of the prime question.

Because of the importance of the issue, involving as it does both the Federal and
State Government, we have dealt at length with the problem so that it may clearly
appear that the decision rests squarely on legal principles rather than upon an absence
of desire on the part of New Jersey to co-operate with the Federal agencies in the
important task of collecting revenues so essential to the proper discharge of the
functions of government.

Sincerely yours,

Tuaropore D. PArsons,
Attorney General.
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. May 2, 1952.
Hon. J. Linpsay DEVALLIERE, Director,

Drvision of Budget and Accounting,
State House, Trenton, N, J.

FORMAL OPINION—1952. No. 5.

My pEAR DIRECTOR:

This will acknowledge receipt of your letter of April 25, 1952, wherein you
request an opinion concerning refund of funds which have escheated to the State nf
New Jersey. The question presented in your letter is:

Does the amendment to the escheat act (Chap. 304, Laws of 1951, now
N. J. 5. 2A:37-43) which permits payment of escheat funds less than $50.00
upon presentation of satisfactory proof, without the necessity of a court
order reopening the judgment theretofore entered, allow the Treasurer of New
Jersey to deduct the pro rata expenses of the State in collecting the escheated
funds?

My answer is that the treasurer must deduct the pro rata expenses incurred before:
making refunds.

In the original escheat act, L. 1946, c. 155 (now 2A:37-28), the procedure -was.

outlined to reopen a judgment of escheat by one whose property had escheated to
the State of New Jersey. It contained the following: “provided, however, there shall.
be first deducted all expcnées and charges that may have accrued or been paid out by
reason of the entry of the original judgment.” A great many judgments of escheat
were entered in 1949, 1950 and 1951 and many people began to make claims to the

treasurer for payment of moneys due them. The treasurer advised these claimants.

that it would be necessary to reopen the judgment theretofore entered, in accordance
with the statute. In most of these instances, the amount sought to be refunded was

small and people, therefore, abandoned their claims for refund, rather than incur the

expense of counsel to have the judgment of escheat reopened.
In order to assist claimants in obtaining moneys due them, and obviate the need'

of employing counsel to reopen judgments of escheat where amounts were small, the:

1951 amendment was passed. This permitted the treasurer, upon presentation of
satisfactory proof, to refund sums less than $50.00 without reopening the judgment..
This amendment may now be found in N.J. 8. 2A:37-43. It is as follows:

“Whenever it shall appear to the satisfaction of the State Treasurer
or his representative that a person is the lawful owner of any moneys that:
have heretofore been received by the treasurer under the provisions of this.
article, and that such moneys are less than $50 the State Treasurer is hereby
authorized and empowered to repay to the lawful owner aforesaid the
moneys so received without the necessity of reopening the judgment there-
tofore entéred.”

This provision does not modify N. J. S. 2A:37-28 which directs the treasurer

to deduct a pro rata share of the expenses incurred in entering the judgment of
escheat. It never was intended to modify or change that provision. The provisions
of N. J. S. 2A:37-28 and N. J. S. 2A :37-43 must be read together. The amendment
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was passed as a convenience to claimants to obtain refunds, speedily and inexpen-
sively,
It is my opinion that the State Treasurer must deduct a pro rata share of the

expense incurred on refunds made by him in sums less than $50.00 where said-moneys
have escheated to the State of New Jersey.

Yours very truly,

TuEOPORE D. PARSONS,
Attorney General.

By: Osig M. Siuseg,

Deputy Attorney General.
oms/n

Ocroper 1, 1952,

HonorasLe FrEDERICK M. RAUBINGER,
Cominissioner of Education,

175 West State Street,

Trenton 8, New Jersey.

FORMAL OPINION—1952. No. 6.

Dear CoMMISSIONER:

You have requested our opinion as to whether an employee of a school for in-
dustrial education, constituted pursuant to Title 18, chapter 15, article 4 of the Revised
Statutes, is eligible for a veteran’s pension under the provisions of R. S. 43:4-1 et seq.

In my opinion the answer 1s “Yes.”

. Section 43:4-2 of the Revised Statutes provides for a pension to veterans who
for twenty years have been “in office, position or employment of this State or of a
county, municipality or school district or board of education” While the governing
body of a school for industrial education is denominated as a “board of trustees,”
the statute gives to such board virtually the same status, powers and duties as are
vested in the boards of education which govern other publicly-operated schools and
are known as “boards of education.” (See R. S. 18:15-19 to 18:15-23.) It seems
clear that in making the veterans’ pension law apply to employment of a “school
district or board of education,” the Legislature intended to include not only the gov-
erning bodies of local school districts, but all other governing bodies of publicly-
supported and operated schools. Thus, when the statute mentions “boards of educa-
tion” in addition to “school districts,” the former term must be held to include boards
such as the board of trustees of a school for industrial education established pursuant
to R. S. 18:15-17 et seq.

Yours very truly,

Taropore D. PARSONS,
Attorney General.

By: Taomas P. Coox,
Deputy Attorney General.
tpc;b
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. Mavy 13, 1952,
Hon. Percy A. MILLER, JR.,

Commissioner of Labor and Industry,
State House,
Trenton 7, N. J.

FORMAL OPINION—1952. No. 7.

My pEaR CoMMISSIONER MILLER: -

Receipt is acknowledged of your letter of April 4, 1952, in which you request a
clarification and ‘legal interpretation of section 17, chapter 153, P. L. 1940 (Child
Labor Law) as amended by chapter 139, P. I.. 1941, with respect to certain questions
propounded by you and hereinafter set forth. '

Your first question is:

Would the employment of minors under eighteen years of age be
excluded from only that portion of the premises licensed by the Alcoholic
Beverage Control Law?

The answer is yes. Said section provides “no minor under 18 years of age
shall be employed, permitted, or suffered to work in, about, or in connection with
any establishment where alcoholic liquors are distilled, rectified, compounded, brewed,
manufactured, bottled, or are sold for consumption on the premises, or in a public
bowling alley, or in a pool or billiard ‘room; provided, however, this section shall
not apply to minors 16 years of age and over employed as pin-setters only in public
bowling alleys.” : ’

The question in controversy concerns itself with the meaning of the phrase
“on the premises.” The term “premises” has in legal parlance a meaning so broad
and varied that its interpretation in a given case must be ascertained from and
governed by the context.

The New Jersey Alcoholic Beverage Control Law defines “premises” as “The

physical place at which a licensee is or may be licensed to conduct and carry on the
manufacture, distribution or sale of alcoholic beverages . . .”

Accordingly, the operation and effect of every license is confined to the licensed
premises. Therefore, we are of the opinion that the employment of minors under 18
years of age is excluded, or prohibited, from only that portion of the building licensed
under the Alcoholic Beverage Control Law to conduct and carry on the manufacture,
distribution or sale of alcoholic beverages.

" Your second question is:

Would the employment of minors under eighteen years be permitted in
barber shops, dress shops, drug stores, beauty parlors or other trades
" occupying leased space, but which have no relation to the operation of that
portion of the building where liquor is sold such as in hotels and similar
establishments ?

The answer is yes. In the case of Dowman vs. State, 14 Ala. 242, it was held
that the word "'premises” relating to illegal sale of spirituous liguors to be drunk on
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the premises meant some place over which the shopkeeper had the legal right to
exercise authority and control.

In cases where space is leased in a hotel structure to individuals for barber shops,
dress shops, drug stores, beauty parlors or other trades in no manner appurten:fnt to
the operation of the business of the hotel, and not under the control and authority of
the hotel management, the term “on the premises” as used in the Child Labor Law
has no application. Therefore, the employment of minors under 18 years is permit?ed
in other trades occupying leased space in hotels or similar establishments but which
have no relation to the operation of that portion of the building where liquor is
served; provided, howewver, that such employment is not otherwise prohibited by the
Child Labor Law. :

Your third question is:

Would the employment of minors under 18 years of age be permitted
in the executive offices and maintenance departments of hotels and similar
establishments where liquor is served?

This question must be answered in the negative. Since the question sub judice
deals with the employment of minors in hotels or similar establishments it becomes
necessary to distinguish between the use of the word hotel in its application to the
actual, physical structure of the building and the operation of the business of a hotel,
namely to furnish food and lodging to transients. Thus since the lawful sale and
delivery of alcoholic beverages to guests of a hotel in those portions of the structure
over which the owner or occupant has the right and does exercise authority and
control, is an integral part of the regular hotel business, and since the owner or
occupant has the right and does exercise control and authority over the executive
offices and maintenance departments in the management of hotels or similar establisl}-
ments where liquor is served, the employment of minors under 18 years of age is
not permitted.

Very truly yours,

Traronore D. PARsoNs,
Attorney General.

By: Grace J. Forp,
Assistant Deputy Attorney General.
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May 20, 1952.

Hon. Percy A. MILLER, JR., Commissioner,
Department of Labor and Industry,

State House, '

Trenton, New Jersey.

FORMAL OPINION—1952. No. 8.

DEAR Sir:

I am in receipt of your recent communication requesting an opinion on the fol-
lowing questions :

Is a plant which prints daily, weekly, semi-weekly and other newspapers
subject to the supervision of the Department of Labor and Industry under
R. S. 34:6-1; 34:6-14; 34:6-20; 34:6-62 and 34:6-63?

If such a plant is within the meaning of the sections referred to, does
-the Department of Labor and Industry have the power to enforce the pro-
visions thereof if the violations are found to exist? Obviously, this question .
requires no answer if the first question is answered in the negative.

As to the first question, it is my opinion that an establishment or plant which
prints only daily, weekly, semi-weekly and other newspapers is not subject to the
supervision of the Department of Labor and Industry as to maintaining fire escapes
and fire protection, supervision of fire alarms and sprinkling systems, prohibiting
smoking, machine guards on machinery and meal-time for employees, as more par-
ticularly set forth in R. S. 34:6-1; 34:6-14; 34:6-20; 34:6-62 and 34:6-63.

The several sections of the Revised Statutes referred to repose in the Department
of Labor and Industry supervision of every factory, workshop, mill or place where
the manufacture of goods of any kind is carried on. The point-to be considered is
whether or not a newspaper plant which prints newspapers only is a factory, work-
shop, mill or place where the manufacture of goods of any kind is carried on.

- A newspaper plant is not a place wheré the manufacture of goods of any kind
is carried on. In the case of Evening Journal Association vs. State Board of As-
sessors, 47 N. ]. 1,., page 38, Justice Depue, speaking for the Supreme Court, held
that,

“Neither in the nature of things nor in the ordinary signification of -
language, would a newspaper be called a manufactured article or its publisher
a manufacturer.”,

and he said that insofar as it referred to the question of taxation and the exemption
from saild taxation, newspaper plants were not manufacturers. On the other hand,
however, if this same newspaper were to conduct and prosecute the business of baok
printing and job printing, engraving, electrotyping and lithographing, then in that
case it would be engaged in the manufacturing business. The ruling in this case has
been sustained in the subsequent decision in Press Printing Company vs. State Board
of Assessors, 51 N. J. L., page 75.
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A newspaper plant is not a factory or a workshop. Our New Jersey Supreme
Court, in the case of Griffin vs. Mountain Ice Co., 74 N. J. L., page 272, defines fac-
tories and workshops to be places where. machinery is employed in the work of
fabrication. In this case the court held that machinery must be employed in the
making or manufacturing of something.

We have already observed in the case of Ewening Jowrnal Association vs. State
Board of Assessors, supra, that a newspaper plant was not considered such a place
that made or created something. Justice Depue, in speaking for our court in that
case said:

“A newspaper has intrinsically no value above that of the unprinted
"sheet. * * * Jts value to its subscribers arises from the information it
contains; and its profit to the publisher is derived, in a great measure, from
the advertising patronage it obtains by reason of the circulation of the paper
induced by the enterprise and ability with which it is conducted. Neither in
the nature of thixigs nor in the ordinary signification of language, would a
newspaper be called a maunufactured article or its publisher a manufacturer.”

See Copital Publishing Co., 18 Nat. Bank. Reg. 319, and Somers Lumber Co. vs.
State Board of Toxes and Assessment, 9 Misc., page 248,

Although the foregoing cases concern exemption from taxation, nevertheless they
express a clear and definite view of the courts that newspaper plants are not manu-
facturing plants and are not productive so far as they apply to the printing of new-
papers.

In R. S. 34:6-141 our Legislature has distinguished between a factory, work-
shop or manufacturing plant and a newspaper plant or printery. Under the original
act, laws of 1904, chapter 64, it was provided that every corporation, firm or person,
after it began to occupy a factory, workshop, mill or place where the manufacture
of goods of any kind is carried on, was to notify the department of such occupancy.
This law was amended by chapter 117 of the laws of 1925 so as to include not only
factory, workshop, and mill, but also newspaper plants, printeries and commercial
laundries. This amendment would not have been necessary if a newspaper plant or
printery was considered to be a factory, workshop, mill or manufacturing plant.

It becomes unnecessary to answer the second question in as much as the first one
has been answered in the negative. '

Very truly yours,

TrEoDORE D. PARSONS,
Attorney General.

By: Lours S. CoHEN,
Deputy Attorney General.

LSC/LL
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May 21, 1952,
Hon. CuarLes R. EroMAN, Jr., Commissioner,
Department of Conservation and Economic Development,
520 East State Street,
Trenton, New Jersey.

Re FORMAIL OPINION—1952, No. 9.

DeAR CoMMISSIONER FRDMAN :

This is to answer your recent memorandum wherein you request an opinion as
to the legality of giving to veteran tenant occupants of units in Veterans’ Emergency
Housing Projects the first option to purchase such units.

Pursuant to the Veterans’ Emergency Housing Law (c. 323, P. L. 1946,. as
amended and supplemented, R. S. 55:14G-1, et seq.) you, as Administrator of the

Public Housing and Development Authority constructed or caused to be constructed

throughout the State various Veterans’ Emergency Housing Projects. There are
three general types of projects—temporary, semi-permanent and permanent.
Such projects are made up of detached dwellings; semi-detached (duplex units);
and multi-family consisting of 3, 4, or 6-family houses or apartment buildings, both
conventional and garden. All of these projects, with the exception of private
conversions with which we are not here concerned, were constructed and are now being
managed, operated and maintained pursuant to contracts between you as Administrator
and the municipality within which same were erected. These contracts generally
provide for (a) a lease to the Administrator for a term of five years (commencing
from initial occupancy after completion of construction); (b) that the site be sup-
plied by the municipality (in all cases except for a few instances involving temporary
projects the fee simple title to the site is owned by the municipality—where it is not,
the municipality has obtained a lease from the owner and pays the rental—the one
exception is the Weequahic Park Project in Newark (a temporary project), where the
lease is to the Administrator); (c) that the Administrator provide a certain sum of
money for the construction of the project; (d) that the municipality undertake the
necessary site preparation and in some instances in connection with temporary projects,
and almost all instances involving permanent projects, (it supply additional funds
necessary for construction. Such sums have been obtained by the municipality
through (1) bond issue; (2) mortgage, and (3) appropriated funds; (e) that the
Administrator appoint the municipality as agent to manage, operate and maintain the
project pursuant to the rules and regulations of the Administrator; (f) that the
managing agent collect the rents and after paying out costs of management and
operation pay (1) a service charge to the municipality in lieu of taxes, (2) distribute
the net rents to the State and the municipality in proportion to the investment of
each—the municipality’s investment includes moneys expended by it for site prepara-
tion and construction, if any—however, generally in permanent projects its contribu-
. "tion toward construction is not included since if it was raised by bond issue or mort-
gage, payments required thereon are included within the expense of management and
operation if the rental income is sufficient to cover such charges—if not, the munici-
pality pays the deficit remaining with the understanding it will be reimbursed as a
priority payment out of the gross proceeds of sale of the project; and (g) that on
termination of the lease the Administrator will (1) as to temporary projects remove
the units from the site, level the foundation and rough-grade the site and dispose of

T TS FSNCK LRI A B A A e T DN S e a1

s (e AT A

e omsar

ATTORNEY GENERAL 83

the units—the municipality not having any interest therein since such units under the
contract are deemed personalty and the property of the Administrator—if the munici-

_pality requests that the unit and site be sold together, the Administrator will proceed

with such sale and the proceeds of sale will be divided between the State and the
municipality pursuant to an agreement between them, (2) as to permanent projects,
sell the project in accordance with arrangements mutvally agreed upon between the
Administrator and the municipality to the end that the best interests of each will be
protected; the gross proceeds of such sale shall be applied (I) to expenses of sale,
(II) to retire any mortgage or bond issue of the municipality in connection with its
contribution to construction of the project and to reimburse the municipality for any
moneys it has paid on such bond issue or mortgage because there were not sufficient
rents to do so, and (III) the net balance shall be divided between the State and the
municipality in accordance with the investment of each in the project under the same
formula as in distribution of net rents except that the municipality’s investment shall
include the appraised value of the site.

" Some few contracts contain an option to the municipality erabling it to purchase
the State’s interest for a specific sum. We are not concerned with this here. In all
cases the elements of the State’s and municipality’s investment have been agreed upon
after certification by the municipality and review by the State.

- Many of these leases are about to expire and all will expire during the period
1952 1956 despite the fact that some have and will be extended under the authority of
chapter 20, P. L. 1951 (R. 8. 55:14G-12) ; however, as a matter of policy, permanent
housing projects will not be extended by the Administrator.

The temporary projects in. the main consist of converted army barracks and
prefabricated units, some with and some without cellars. Some of the permanent
units are duplex, either one- or two-story buildings. All of these unmits are, under
the rules and regulations of the Administrator, now occupied by World War II
veterans and their families having a minimum monthly income indicating financial
ability to pay the rent and utility charges—there are no maximum income limitations,
Throughout the State there are 4,016 temporary units and 3,217 municipally-owned
permanent units, including municipally-owned conversions.

The policy of the State as set by you as Administrator and approved - by the
Veterans’ Services Council in sales of the projects and buildings thereon is (1) to
obtain an independent appraisal of market value; (2) to offer it for sale in the first
instance to the veteran occupant at the appraised figure; and if the veteran desires
to buy at such a figure, to sell the building or building and site to him at a private
sale; and (3) if the veteran occupant does not desire to purchase the building, to
sell it at public sale. No definite policy has as yet been set regarding sales to
limited-dividend housing corporations, co-operatives or public agencies, including
municipalities. )

Under the law these projects are now tax exempt; however, on sale of such
projects, such tax exemption terminates.

There are two questions involved:

(1) Has the Administrator the right under existing law to sell buildings
in a Veterans’ Emergency Housing Project to the veteran tenant occupant
at private sale?

(2) If such a sale involves the necessity of a conveyance of real property
by the municipality owning the site, does such municipality have the power
under existing law to make such a conveyance to a veteran tenant occupant
where it involves a private sale and preference to such veteran?
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The answer to both questions is in the affirmative providing such sales are ap-
proved in the first instance by the Director of the Division of Purchase and Property
m the Department of the Treasury. Such sales are permissible under the contract
and existing law. They will, of course, be made pursuant to arrangements mutually
~agreed upon between you as Administrator and the municipality involved. :

Section 12 of the Veterans’ Emergency Housing Act (c. 323, P. L. 1946, as
amended, sec. 1, c. 186, P. L. 1949, sec. 1, c. 20, P. L. 1951 ; R. S. 55:14G-12) provides
that whenever any emergency housing project is available for occupancy in whole
or in part, the Administrator shall, subject to regulations approved by the Veterans’
Services Council, have certain powers during the duration of the emergency. This
section defines the emergency to be for a period of five years from the date the
housing is available for occupancy and that such emergency shall be deemed to con-
‘tinue for an additional two-year period in any municipality where the governing body
of such municipality shall, prior to the expiration of the five-year period, by resolution
find that the need for such housing continues to exist in such municipality and files
a certified copy of the resolution with the Administrator.

Subsections (d) and (e) of section 12 sets forth the powers of the Administrator
in connection with sale. Subsection (d) provides that the Administrator may transfer,
set over, grant and convey such property to any public corporation, municipality or
other public agency or private person, firm or corporation including the person,
persons, firm or corporation from whom or which such property was acquired, by
public or private sale or by lease, at such rentals and with such preferences as to
occupancy and upon such terms and conditions as shall be for the best interests of
the public. This subsection authorizes a municipality, public corporation or other
public agency to purchase such property from. the Administrator, subject to the
approval of the State House Commission, Subsection (e) authorizes the Administra-
tor to provide in any agreement or agreements heretofore or hereafter made that any
emergency housing be disposed of by sale at any time, subject to the approval of the
Director of the Division of Purchase and Property and that such sale may be public
or private_ and may be conducted by him, subject to the approval of said director, on
a lump sum or negotiated contract basis. It also provides that, if any .sale is made
during the period of the emergency, the housing shall, during the period of said
emergency, continue to be operated under the act and the regulations.

Under these provisions you, as Administrator, have the right to sell projects or
any units therein to private persons by public or private sale, subject to the approval
of the Director of Purchase and Property, and in connection with such sale you have
the right to convey and sell such property with preferences as to occupancy and
under such terms and conditions as may be for the best interest of the public. Any

sale to a public agency, however, would be subject to the approval of the State House
Commission. ’

Section 17 of the Veterans’ Emergency Housing Act (c. 323, P. L. 1946, as
amended, sec. 2, c. 52, P. L. 1947; R. S. 55:14G~17) states, among other things, that
any municipality, by resolution of its governing body, is hereby authorized and em-
powered to enter into any contract which the Administrator is authorized by the act
to execute, and any such municipality is given all powers necessary, convenient or
desirable in order to carry out and perform any and all provisions of any such contract.

Section 25 of the Veterans’ Emergency Housing Act (c. 323, P. L. 1946; R. S.
55:14G—25_) states that the powers enumerated in the act shall be interpreted broadly
to effectuate the purposes thereof and shall not be construed as a limitation of powers.
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From the above it would appear that a municipality would have the power to
enter into a contract with you as Administrator in connection with the sale of these
projects or units therein and to make conveyance of any property . necessary to
effectuate the sale; however, in view of the fact that such a conveyance involves
real property, it may be well to proceed under the law covering sale of municipally
owned real property. Under this law (sec. 1, c. 160, P. L. 1944, as amended sec. 1,
<. 106, P. L. 1946, sec. 1, c. 417, P. 1. 1947, sec. 1, c. 245, P. L. 1948; R. S. 40:60-26)
the govérning body of any municipality may sell any lands or buildings or any right
or interest therein not needed for public use. Subsection (d) thereof provides that
the governing body may sell any stich properties at public or private sale upon such
terms and conditions as may be authorized by resolution of said governing body with
the approval in writing of the Director of the Division of Local Government in the
State Department of Taxation and Finance, except that in the case of a.sale to a
veteran of World War II the approval of said director shall not be required: '

Under subsection (d) of this act a municipality may be authorized to convey
the real property involved on the sale of any unit of a Veterans' Emergency Housing
Project to a veteran tenant occupant under the policy set by you as Administrator.
Such a sale would have to be authorized by a resolution of its governing body and
comply with the other requirements of that act; however, these requirements would
not prohibit a private sale to such veteran,

Subsection (d) of that act was reviewed by our Supreme Court in the recent
case of Jamouneau vs. Local Govt. Bd., et al, 6 N. J. (Sup. Ct, 1951) 281. That
case involved the private sale of the interest of the City of Newark in certain property
and did not involve World War II veterans. The sale was not to a veteran. The
court held that the provision requiring the approval of the Director of the Division
of Local Government was unconstitutional in that it was an unlawful delegation of
legislative authority since no standards were set by which said director was to
exercise his power. )

The fact that this provision was held unconstitutional does not invalidate the
other parts of that subsection relating to sales to World War II veterans. It is a
fundamental principle that a statute may be constitutional in one part and unconstitu-’
tional in another and that if the invalid part is severable from the rest, the portion
‘which is constitutional may stand while that which is unconstitutional is stricken out
and rejected. Hudspeth vs. Swayze, 85 N. J. L. 592; Riccio vs. Hoboken, 69 N. J. L.
649; 11 Am. Jur-Const. Law, sec. 152, p. 834.

‘There are several tests as to whether such portions of an act are severable; one
is, if the invalid parts are eliminated, whether the remaining provisions are operative
and sufficient to accomplish their purpose; another is the intention of the Legislature
and whether one part of the act would have been passed without the other. With
these tests in mind and from a reading of subsection (d) of the act, there would
appear to be no guestion -that the part which has been held unconstitutional by the
Supreme Court is severable from the part relating to private sales to World War 1T
veterans. .

It is, therefore, my opinion that under subsection (d) of that act, the governing
body of the municipality may sell properties at a private sale to a veteran of World
War II and that such sale may be authorized by resolution of the governing body.
It is my opinion that the policy set by you as Administrator as approved by the
Veterans’ Services Council providing the option of first refusal in the sale of units
in Veterans’ Emergency Housing Projects to veterans of World War II, who are
tenant occupants of these units, is authorized under existing law and that both you
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and the municipality would be authorized to consummate such sale under the pro-
visions of the acts referred to herein.

Yours very truly,
THEoDORE D. PARSONS,
Attorney General.
By: Cuester K. LicHAM,
Deputy Attorney General.

Juxne 16, 1952.
.HoNORABLE SANFORD BATES, Commissioner,
Department Institutions and Agencies,
State Office Building,
Trenton, New Jersey.

FORMAL OPINION—I1952. No. 10.

DEAR SIr:

I have your letter of June 3, 1952, wherein you ask this office to render a legal
opinion on the question as.to whether or not cigarettes sold at the State Prison and
purchased by the prisoners are subject to the three-cent stamp tax.

The answer to your inquiry is that all sales at the prison of cigarettes are subject )

to the three-cent stamp tax.

Section 303 of the Cigarette Tax Act (R. S. 54:40A-10) gives an exemption
only on cigarettes which New Jersey is prohibited from taxing under the Federal
Constitution or the statutes of the United States. This would encompass sales of
unstamped cigarettes to the United States Government or the sale -of cigarettes in
interstate commerce.

There is nothing in the present law which provides for an exemption of the three-
cent per package tax on sales to State institutions.

Your attention is further directed to section 302 of the Cigarette Tax Act (R. S.
54:40A-9), which provides:

“The taxes imposed by this act are hereby levied upon any sales of
cigarettes made to the State Government or any department, institution or
agency thereof, and to the political subdivisions of this State, and their
departments, institutions, and agencies.”

When the State of New Jersey purchases cigarettes and distributes them to its
institutions, departments or agencies the three-cent stamp tax must be paid before a
resale of the cigarettes is permitted to be made.

The tax in question is levied specifically upon the sale of cigarettes. Therefore,
these cigarettes being sold by the State Government are not exempt from the tax
even though sales are made within the confines of the State Prison.

We are, therefore, of the opinion that all sales of cigarettes in the State Prison
must be-subject to the cigarette stamp tax.

"~ Very truly yours,

TrEopoRE D. PARsons,
Attorney General.
By: Benyamin M, Taus,
Deputy Attorney General.
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Jun~e 26, 1952.
HonNorRABLE PErcY A. MILLER, Jr., Commissioner,
Department of Labor,
State House,
Trenton, New Jersey.

FORMAL OPINION—1952. No. 11.

Dear CoMMISSIONER MILLER:
I am in receipt of your recent letter requesting an opinion on the following
question :

What position should the New Jersey State Board of Mediation take in response
to requests for service in cases where labor disputes arise between political sub-
divisions of government and employees in the State of New Jersey?

We are of the opinion that the board does not have the authority to entertain
such requests.

The statutory authority of the board (N. J. S. A. 34:13A-6) to effect the
adjustment and settlement of labor disputes must necessarily be limited to those
disputes which can legally be made the subject of negotiations between the employer
and employee.

It has been recognized for many years that there is a legal difference between
the rights of persons in private employment and of those engaged in public employment.

That difference was discussed at length in an opinion given by former Attorney
General David T. Wilentz to the New Jersey State Board of Mediation under date of
January 12, 1944,

In. that opinion the Attorney General said:

“The departments of the State Government derive their sole power from
the statutes. Counties, municipalities and school districts are creatures of the
Legislature and possess only such rights and powers as have been granted in
expfess terms, or as arise by necessary or fair implication, or are incident
to, powers expressly conferred and as are essential and indispensable to
declared objects and purposes of municipalities.” '

He further states:

“It is not a question whether the law prohibits a bargaining agreement
of the kind we are considering. The real question is, is there any law on our
statute books which authorizes, either by express words or by necessary
implication, such a bargaining agreement? If there is no such warrant,
then certainly the governing bodies of countiés and municipalities have not
the power to engage in any such undertaking.”

Subsequent to the writing of this opinion, the underlying philosophy of the law
discussed therein was incorporated into the New Jersey Constitution of 1947.
Paragraph 19 of Article I thereof, provides as follows:

“Persons in private employment shall have the right to organize and
bargain collectively. Persons in public employment shall have the. right to
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organize, present to and make known to the State, or any of its political sub-
divisions or agencies, their grievances and proposals through representatives
of their own choosing.”

Thus, we observe, the basic law of the State now recognizes the difference and
distinguishes between the rights of persons engaged in private employment and the
rights of those engaged in public employment. In the first instance, persons engaged
in private employment are given the right of collective bargaining. In the second
instance, the rights of persons engaged in public employment are limited to organizing
and presenting their grievances to the proper bodies politic.

The rights of public employees were deliberately limited in this respect for valid
and substantial reasons. ’

Government, in the final analysis, is the people. Employees of govermmnent are
of the people and, as such, they are a part of the government which they serve. The
people, through their duly chosen representatives, have, from time to time, provided
regulations for the operation of their government., Among these, there are regulations
concerning the raising and expenditure of public funds. A strict observance of these
regulations is essential for the sound administration of government. The administra-
tive officer in charge of a segment of government is required to confine his expendi-
tures within the limits of the budget assigned to him. To permit him to bargain with
the employees serving under him for purposes which would exceed his budget appro-
priation would extend to other segments of government and employees, to the end
that the equilibrium of established government would become disturbed.

In the absence of legal authority for that purpose, within the pattern of govern-
ment established in this State, public employees do not have the right of collective
bargaining in the sense that it applies to persons employed in private enterprise.

In view of this posture of the law, labor disputes involving public employees.

are not legally the subject of negotiation between employer and employee, and they
are, therefore, not within the powers of mediation vested in the Board of Mediation.

Very truly yours,

THEODORE D. PARSONS,
Attorney General.

JunEg 19, 1952,

How. THoMAS S. DicNaN,
Deputy Director of Civil Defense,
State House,

Trenton, New Jersey.

FORMAL OPINION-—1952. No. 12.

Dzar Mr. DicNAN:

Receipt is acknowledged of your inquiry of June 12th as to the operation and
effect of chapter 12 of the laws of 1952, providing for disability, death, medical and
hospital benefits for civil defense volunteers. This act became effective on April 10,

1952, and is a supplement to the Civilian Defense Act of 1942 as amended. )

Specifically, you request to be advised whether claims arising after .the effective

date of the act, but before July 1, 1952, when thé new appropriation act becomes effec-
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tive, may be paid and satisfied irom the fund specifically app‘ropriate_d for civil

- defense and set up in the new appropriation bill.

The answer is in the affirmative.

Section 13 of the Civil Defense Act in part provides:

“15. ThHere is hereby created a fund which shall be known as the
special fund for civil defense volunteers to provide for the pay_ment of
weekly benefits for total disability, expenses of medical and hospital care
and death benefits under this act and the expenses of administration. Such
fund shall consist of any moneys appropriated therefor or credited thereto
including any financial contributions received from the United States Gov-
ernment for such purposes. * * ¥”

A reading of the entire statute indicates a legislative purpose and intent to make
it immediately effective and to thereafter promptly compensate all persons who may
be entitled to benefits for disabilities incurred after the passage of the act.

The legislative appropriation of $200,000 was made contingent upon the'Ci.vil
Defense Act being enacted into law, and upon it being so enacted the appropriation
merely implements the disability provisions of the act.

Very truly. yours,

TrEODORE D. PARSONS,
Attorney General.

By: Josepr LANIGAN,
Deputy Aitorney General.

JL:rk

Jury 2, 1952

Dr. LesTer H. CLgg, President,
Civil Service Commission,
State House.

FORMAL OPINION—I1952. No. 13.

Drar Docror CLEE:
In your memorandum of June 16, 1952, you inquire:

“Shall State employees be allowed to keep jury pay, in addition to their
State pay when serving as jurors?” :

Tt is the opinion of this department that you have no right to take frqn} a _jur.qr his
jury pay, but as to whether or not you should allow an employee, who is serving on
a jury, to receive his salary or compensation, would appear to be a matter of s_ouqd
administrative policy for you to decide.
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Jury service is a civic duty and there is no right to compensation for such

service in the absence of a statute. See 37 Am. Jur., Jury, 595. However, in New
Jersey, R. S. 22:1-1 provides:

“Every person summoned as a petit'juror in the Superior Court and
the Coun.ty Courts shall receive, for each day’s attendance at such courts,
to be paid by the sheriff of the county in which the juror shall serve, at
the expiration of each term of service or at such other time or times within
such terms as’the board of chosen ireeholders of the county shall direct the
sum of five dollars ($5.00).” ‘ -

The above-mentioned statute is self-explanatory. Any person, be he State em-
ployee or otherwise, is entitled to the fund so paid and it would be beyond the power
of your department to say that any employee is not entitled to the allowance which
the Legislature has granted.

It.r_n‘ight be further noted that there is no statute of this State which disqualifies
a public employee merely because he is paid a salary by the State, municipality or
county.

.We ifeel that it is sound policy to pay State -employees their regular salaries
- while on jury service and we believe there is ample authority for these payments
pursuant to R. S. 11:14-11 which provides as follows : '

“The chief examiner and secretary shall, after consultation with the
heads of departments and their principal assistants, prepare, and, after ap-
proval by the commission, administer regulations regarding .

n . special
leaves of absence with or without pay. . . .” ’

Your attention is respectfully called to the fact that the Federal Government
follows the procedure above outlined, as do the vast majority of private industries.

Yours very truly,

Taeopore D. Parsons,
Attorney General.

By: Jomn W. Griccs,
Deputy Attorney General.

June 23, 1952.

Hown. J. Linpsay pE VALLIERE,

Director, Division of Budget and Accounting,
Department of the Treasury,

State House,

Trenton, New Jersey.

FORMAL OPINION—1952. No, 14.
DEear MR. DE VALLIERE:

_I acknowl.edge your request fo'r an opinion, relative to the pension rights of Mr.
Christopher Slp!er, 331 Moreaun Street, Morrisville, Pa., a bridge officer employed by
. the Delaware River Joint Toll Bridge Commission, Mr. Sipler has made application
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1o the State of New Jersey for a pension under the provisions of chapter 134, P. L.
1921 (R. S. 43:5-1 to 43:5-4, inclusive). This act is commonly referred to as the
“Heath Act.”

The Heath Act authorizes a State pension to “all persons in the State service
-qualifying hereunder as of January 1, 1921,” who do not draw a pension or who are
not specifically entitled to do so under any other law enacted prior to March 31,
1921, who do not have a fixed term of office, who have been continuously in the em-
‘ploy of the State for a period of twenty-five years, and who have reached the age of
sixty years. Such personus may retire or be retired by reason of physical disability or
‘incapacity developed during their “service to the State.” The pension is equal to
one-hal{ of the average annual salary or wage received by “an employee” for the
two years prior to the time of filing the application.

Mr. Sipler’s pension application discloses that he is employed by the Delaware
River Joint Toll Commission as a bridge policeman, and has been so employed by
the present commission, and its predecessor commission, for nearly 34 years. I am
informed by the commission, that the applicant’s original appointment in 1918 was
‘made by the commission of our State created by an act entitled “An act authorizing
the acquisition and maintaining by the State of New Jersey, in conjunction with the
State of Pennsylvania, of toll bridges across the Delaware river, and providing for
free travel across the same,” approved April 1, 1912 (Chapter 297, P. L. 1912), as
-amended and supplemented, the New Jersey Commission acting as a joint commission
in conjunction with a similar commission created by Pennsylvania.

In 1934, by compact or agreement between the State of New Jersey and the
‘Commonwealth of Pennsylvania, the present Delaware River Joint Toll Bridge Com-
‘mission was created, consisting of the two formeér commissions. The New Jersey

'statute is chapter 215, P. L. 1934 (R. S. 32:8-1 to 32:8-15, inclusive). This compact

was consented to by the Congress on August 30, 1935. The original compact was
:amended by a supplemental agreement set forth in chapter 283, P. L. 1947 (R. S.
32:8-10) and by a second supplemental agreement contained in chapter 284, P. L.
1951 (R. S. 32:8-11, 32:8-11.1, 32:8-11.2, 32:8-11.3, 32:8-11.4, 32:8-11.5, 32:8-11.6
and 32:8-16). )

The original compact provides that no action of the Joint Commission shall be
binding “unless a majority of the members of the commission from New Jersey, -
and a majority of the members of the commission from Pennsylvania shall vote in
favor thereof” (R. S. 38:8-2); and that each of the States must pass bridge legis-

" ‘lation similar to that enacted by the other, and must make like appropriations. (R. S.

32:8-14). Thus duality of control is established and maintained.

Insofar as tts free bridges are concerned, the Joint Toll Bridge Commission
-operates upon an appropriation made by the State of New Jersey; and New Jersey
is reimbursed in turn by the Commonwealth of Pennsylvania, in an amount equal to
-one-half of the New Jersey appropriation. Through administrative procedures
-adopted by the Joint Toll Bridge Commission and the State of New Jersey, persons
performing duties in connection with the free bridges, are paid by check or warrant
©f the State of New Jersey, drawn against the New Jersey appropriation. Mr. Sipler’s
duties being in connection with the free bridges, his salary has been so paid, and to
‘the extent that New Jersey is reimbursed by Pennsylvania for one-half of the New
Jersey appropriation, Mr. Sipler may be said to draw his pay in the final analysis
from both States involved. :

It will be recalled that the Heath Act, in describing those entitled to its benefits,
‘uses several different phrases as, “all persons in the .State service,” “in the employ
of the State,” “the employee,” and those retiring “from the service of the State”
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Tt}e real question before us, therefore, is whether Mr. Sipler, an employee of the
Delaware River Joint Toll Bridge Commission, may be considered under the Heath
Act, to be an employee of the State of New Jersey.

It is my opinion, and I so advise you, that Mr, Sipler is not an employee of the
State of New Jersey, and accordingly he is not entitled to a pension under the Heath
Act cited above,

In the first place, it is clear that the applicant was not hired by the State of New
Jersey, and that the State of New Jersey does not determine the character or nature:
of his employment, his working conditions, or amount of compensation. Nor may
Fhe_ State of New Jersey direct him nor discharge him. Thus, the very attributes and.
incidents of the employer-employee relationship, are determined in the present case,.
not by the State of New Jersey, but by the Joint Commission, the latter being a.
bi-state agency, existing by virtue of the laws of two States, as consented to by the
Congress. In other words, the essence of the employer-employee relationship—
namely, control, is missing from the present situation, insofar as the State of New
Jersey is concerned.

In view of our inability to point out any control by the State of New Jersey
over employees of the Delaware River Joint Toll Bridge Commission, as Mr. Sipler,
we are unable to classify Mr. Sipler as an employee of our State.

The fact that the element of control is the necessary ingredient to the employer-
employee relationship has been stated by our Courts in a number of decisions. In

Outdoor Sports Corp. vs. American Federation of Labor, 6 N. J. 217 (1951), the
Supreme Court held:

“It is of the essence of the employer-employee relationship that there
be a hiring for a fixed or definite period of time for either fixed wages or
some form of remuneration fixed or agreed upon and that the employee’s
work should be subject to the direction and conirol of ithe employer.”
(Italics supplied.)

On the same point, our Superiér Court in the earlier case of Ford vs. Fox, 8
N. J. Super. 80 (1950), said:

- “QOur ‘courts have recog_niz_ed'that ‘control by the master -over the servant
is of the essence of-that relationship.””

The words “in the service of a county or municipality” as used in an earlier
version of the Veterans’ Pension Act, were construed by the Supreme Court in
Reilly vs. Board of Education, 127 N. J. L. 490 (1941), as not including employees of
a municipal board of education.

. The status of employees of bi-state agencies has been discussed by our Courts
and by the Federal Courts in a number of cases. Bearing on our present discussion,
are the decisions dealing with the Port of New York Authority, which as the Dela-
ware River Joint Toll Bridge Commission, is a bi-state agency, existing by virtue of
a compact between two States, consented to by Acts of the Congress, and composed
of representatives of both States. ’ '

In the unreported decision of Green vs. Firemen’s and Policemien’s Pension Fund
of the City of Jersey City, dated -April 6, 1937, Judge Frank L. Cleary, sitting in
the Union County Circuit Court, had before him a suit instituted by the plaintiff,
a retired member of the Jersey City Fire Department, against the Pension Fund
of the City of Jersey City. The plaintiff following his retirement, had accepted
employment ‘with the Port of New York Authority. Thereafter, the Pension Fund
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directed plaintiff’s attention to the provisions of chapter 259, P. L. 1932, which
statute, in its then form, prohibited any State, county or municipal pensioner, from
holding “any public position or employment in the State or in any county, city, town,
township, borough, village or other municipality, unless the pensioner waived his
pension, for the duration of the public position or employment. The Pension Fund
stopped payment of plaintiff's pension. Plaintiff then brought the present suit.
Defendant’s answer set up chapter 259, P. L. 1932, as its defense. Plaintiff there-
upon moved to strike out the answer on a number of grounds, one of which was:

“That the answer filed by the defendant in this cause sets forth no
legal defense to the cause of action set forth by the plaintiff in the com-
plaint, in that the same is frivolous, as chapter 259 of the Pamphlet Laws
of 1932 of the State of New Jersey does not affect the plaintiff’s cause
of action in that employment of the plaintiff by the Port of New York
Authority is not employment in the ‘State or in any County, City, Town,’
Township, Borough, Village or other municipality or school district’ within
the meaning of the said act.”

The court dismissed the answer on this ground, namely, that employment by
the Port Authority was not employment by the State, and therefore the statute re-
ferred to did not affect the petitioner's employment with the Port Authority. In
this regard, the court held: ’

“The only question argued on the return day of this motion was whether
or not the plaintiff is entitled to receive his pension from the defendant
during the period he has been employed by his present employer, the Port
of New York Authority. ;

“The issue in this case is limited to such a narrow spheré, that it does
not seem to me to require any lengthy discussion upon the subject. As set
forth in the memorandum filed on behalf of the defendant, and also in a
memorandum filed by Russell E. Watson, Esq., attorney for the Port of
New York Authority, amicus curiae, the sole guestion to be determined is,
whether or not the provisions of the 1932 act apply to employment such as
the plaintiff has been engaged in since the time of his retirement. In other
words, is the Port of New York Authority such an agency as to come
within the classification set forth in the act of 1932, so as to give the
pensioning body the right under the statute to suspend the payment of such
pension while the employment continues?

“] have reached the conclusion that the 1932 act has no application to
the Port of New York Authority, the plaintiff’s present employer . . . .

. “Having reached the conclusion that the 1932 statute does not apply-
to this case I am of the opinion that there is no defense raised in the answer
to the plaintiff's complaint and that the motion to strike said answer should
be granted.”

Another decision bedring on the present matter, is Rubright vs. Civil Service
Commission, 137 N. J. L. 369 (1948), 58 Atl. 2nd 772.- In this case, our Supreme
Court had before it a certiorari proceeding instituted by the prosecutor against the
Civil Service Commission of the State of New Jersey, seeking to review a deter-
mination by the commission as to the prosecutor’s permanent State Civil Service
status. The prosecutor had been employed in the State Employment Service Divi-
sion, the records, facilities and personnel of which were subsequently transferred
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to the Federal Government. Thereafter, the Federal service was terminated and
the records, facilities and personnel on temporary leave, including the prosecutor,
were returned to the State service. The prosecutor, in order to uphold his civil
service status contended that he continued to be an employee of the State while on
“temporary loan” to the Federal Government. The court held that workers tem-
porarily on loan to the Federal government, being compensated for their labors
by the Federal Government, were not, while in Federal service “also employees
of the State” as they were not subject to State control, while thus assigned.

The fact that the applicant before us is paid by the check or warrant of the
State of New Jersey, has, in my opinion, no effect whatsoever on the situation.
This is simply an administrative procedure adopted by the Commission and the
State of New Jersey to facilitate transaction of the joint commission’s fiscal
affairs, and to provide administrative controls over the disbursement of the appro-
priation.

In performing the administrative or ministerial act of making payments and
disbursements for the joint commission, the State of New Jersey is performing
merely a fiscal service for the joint commission, without affecting, in any manner,
Mr. Sipler’s status.

Very truly yours,

TaEODORE D. PARSONS,
Attorney General.

By: DawieL Dg Brikr,
Deputy Attorney General.
ddb:b

JuvLy 2, 1952,
Honorasre WaLTER T. MARGEYLTS, JR,,
State Treasurer,
Trenton 7, New Jersey.

FORMAL OPINION—1952. No. 15.

Dear Mr. MARGETTS :

Receipt is acknowledged of your request, transmitted through Mr. de Valliere,
for an opinion as to whether the issuing officials (comprised of the Governor, the
State Treasurer and the Comptroller) named in P. L. 1951, c. 340, “An act authoriz-
ing the creation of a debt of the State of New Jersey by the issuance of bonds of
the State in the sum of fifteen million dollars ($15,000,000.00) for State teachers’
college buildings,” etc., may issue bonds under said act prior to an actual legislative
appropriation.

" The answer is “No.”

Section two of the act under consideration (P. L. 1951, c. 340), provides that
bonds in the sum of $15,000,000.00 are authorized “for State teachers’ college build-
ings, their construction, reconstruction, development, extension, improvement, equip-
ment and facilities for the education of teachers as follows: for the construction,
reconstruction, development, extension, improvement and equipment of State teachers’
college buildings, and for the a_ppurtenénées thereto, and for acquisition of land for
said purposes, if necessary.” HHowever, the same section prescribes that such con-
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struction, reconstruction, development, extension and improvement, and such acquisi-
tion of equipment and facilities, “shall proceed pursuant to appropriations thereof in
the manner provided in section thirteen” of the act. And section thirteen, specifically
‘dedicates the moneys in the State Teachers’ College Buildings Construction Fund (to
be comprised of proceeds from the sale of bonds,etc., as directed in section twelve)
to the purpose for which the bonds are authorized, and prescribes that no moneys
from said fund *shall be expended except in accordance with appropriations, from said
fund, made by law.”

The obvious intendment of these provisions is that the various projects contem-
plated by the act and for which money is to be raised by the sale of bonds are to be
undertaken only after allotments, by way of appropriations, are made by law. More-
over, section four of the act provides that the bonds “shall be issued from time to time
as money is required for the purpose aforesaid, as the issuing officials * .* * shall
determine.” Obviously, no money will be required unless and until the Legislature
has acted in the matter. :

Very truly yours,

_.T.HEODORE D. Parsons,
o Attorney General.

By: Oriver T. SOMERVILLE,
Deputy Attorney General.
OTS :meb

JuNE 26, 1952.
THE HONORABLE SANFORD BATES, Commissioner, ' o
Department of Institutions and Agencies,
State Office Building,

Trenton, New Jersey.

FORMAL OPINION-—1952. No. 16.

Dear CoMMISSIONER BATES :

You have inquired concerning the possibility of utilizing' certain moneys from
the Inmates’ Welfare Fund at the State Prison to retain the services of an attorney.
to act for and on behalf of the prisoners in the matter of presenting writs of habeas
corpus to the courts and with respect to furnishing legal advices on their problems.

It is our opinion and we are obliged to inform you that the statutes as they now
exist do not permit this type of expenditures from the two such funds established
by law.

One of the laws relating to the subject matter is found in R. S. 30:4-15, wherein
it is provided that the board of managers of any institution may maintain a com-
missary or store for the sale of commodities, and it is stated therein that “Any profit
accruing may be used by the board for recreational entertainment or other like
purposes.” - It is too obvious to require comment that these moneys cannot be so
expended, for the retention of the professional services of an attorney are certainly
not in the category of “recreational entertainment or other like purposes.”
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The second statute dealing with the question is R. S. 30:4-67.1, which permits
the chief executive officer of any institution to deposit and maintain the funds of all
inmates in a general account and any interest paid thereon by a bank or trust com-
pany may be utilized by the board of managers “for the use, benefit and general
welfare of the inmate population as a whole.”

We cannot find as a fact that the use of these funds to pay for the services of
an attorney would come within the quoted limitation placed upon the fund by the
Legistature. There are countless inmates in confinement, and there will be many
more in the future, who have no need to consult counsel either because the legal points
involved in their cases have been settled by the decisions of our courts or because no
legal problem is presented by the form of their sentence. While it is true that a
decision favorable to one prisoner would operate beneficially to all prisoners sentenced
under similar circumstances, we believe that such decisions touch but a minority
number of all prisoners in confinement and that it is not the type of expenditure
which the Legislature intended should be made from these funds.

For the above reasons, we are obliged to inform you that the moneys in either
of these funds cannot be utilized as requested by the committee of inmates.

Very truly yours,

Tareorore D. PARSONS,
Attorney General.

By: EuceEnc T. URBANIAK,
Deputy Attorney General.
ETU:HH

Avcusrt 13, 1952.
Tue HoNORABLE SANFORD BATES, Commissioner,
Department of Institutions and Agencies,
State Office Building,
Trenton, New Jersey.

FORMAL OPINION-—1952. No. 17.

My pEar CoMMISSIONER BATES:

You have inquired concerning the interpretation to be made of R. S. 44:7-5d.(2)
as amended by chapter 24, P. L. 1952,

Specifically, you desire to be advised whether -grants of ﬁnanclal assistance, con-
templated by chapter 24, P. L. 1952, can be ‘made to persons who are patients in
general hospitals owned by the several municipalities.

It is our opinion and we advise you that such payments can be made to individuals
otherwise qualified and eligible to receive Old Age or Disability Assistance even
though they may be patients in municipally-owned general hospitals.

An examination of chapter 24, P. L. 1952, discloses that certain limitations are
contained therein: upon payments of this type of assistance to persons otherwise
qualified who are hospitalized in certain types of medical institutions. The act clearly

" precludes such payments to persons who are patients in-tuberculous sanatoria or hos-
pitals for treatment of mental diseases. There is a further prohibition in the section
of the law under construction against making such payments to persons hospitalized
in medical institutions eligible to receive funds from any one of the several counties
or municipalities as provided in chapter 5, Title 44, Revised Statutes.

- THE HONORABLE SANFORD BaTEs, Commissioner,

ATTORNEY GENERAL 97

To determine the character of the institutions defined in R. S. 44:7-5d.(2) et seq.,
examination must be made of R. S. 44:5-2 et seq. Provision is made in that portion
of our law whereby the several counties or municipalities may assist certain charitable
hospitals to meet their operating deficit by paying to such hospitals sums of money to
be used for current maintenance expense and operation thereof or for the direct cost
of maintaining patients resident in the several municipalities and counties.

It was the obvious intent of the Legislature that such hospitals eligible to receive
these moneys should not also receive, directly or indirectly, additional moneys repre-
senting the cost of maintaining persons eligible for the type of assistance provided for
in chapter 24, P. L. 1952, and who are hospitalized in such medical instituticns.

It becomes apparent from a reading of R. S. 44:5-2 et seq. that a hospital owned,
maintained and operated by a municipality is not such a charitable hospital as is
defined as eligible to receive financial grants in aid from counties or municipalities.
This for the reason that throughout R. S. 44:5-2 et seq. it is provided that in any
county or municipality which has no hospital located therein and maintained by the
county or municipality that such county or municipality may contribute to the support
of existing general charitable hospitals within the county or municipality and which
are supported by private charity.

Municipal general hospitals owned, maintained and operated at the sole expense
of the community are not in the category of general charitable hospitals supported by
private charity.” They are agencies of the municipal government and patients hos-
pitalized therein, otherwise eligible for assistance under chapter 24, P. L. 1952, are
not prohibited by R. 8. 44:7-5d.(2) from receiving assistance payments.

Very truly yours,

TrEOPORE D. PArsons,
Attorney General of New Jersey.

By: EucenE T. UrBANIAK,
Deputy Attorney General.
ETU:HH

June 25, 1952,

Department of Institutions and Agencies,
State Office Building,
Trenton, New Jersey.

FORMAL OPINION—1952. No. 18.

Dear CoMMISSIONER BATES:

You have requested an interpretation of section 12 (c), chapter 84, P. I,. 1948,
the present law which establishes the State Parole Board and defines its duties and
places certain limitations upon its authority.

You state that a prisoner in confinement at State Prison was convicted in 1939
for an offense which occurred in 1925 and with respect to which he surrendered
himself to the authorities and confessed the commission of the offense. In the inter-
vening period between 1925 and 1939 he committed three separate offenses and upon
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which he was convicted and sentenced to institutions of State Prison character in
other States. )

. You desire to be advised whether he is a fourth offender in contemplation of
the Parole Law to the end that he should be denied parole until he has served the
maximum of the sentence imposed upon him.

It is our opinion and we advise you that the prisoner in question, for purposes of
parole consideration, shall be deemed to be a first offender rather than a fourth
offender, for the reasons stated herein. '

The pertinent and applicable statute provides that “Any person sentenced to any
penal institution of this State who has previously served all or part of three terms
of imprisonment in any penal institution” of this State, other States, the United
States ‘or a combination thereof “shall be deemed to be a fourth offender and upon
his incarceration for such fourth or later offense shall be ineligible for parole con-
sideration by the board unti] he shall have served the maximum sentence imposed
upon him * * *”

At first blush, predicated upon the strict application of the words used in the
law, it would seem that the prisoner is a fourth offender since he has served all or
a part of three prior sentences in penal institutions. However, we believe this does
violence to what appears to be the clear legislative intent in the enactment of this
law. Mr. Justice Heher, in his opinion of In »e Huyler, 133 N. J. L. 171, at page
176, said:

“Comparing the related sections of the Revision, there is a conspicuous
policy to provide an incentive for reformation by imposing penalties for
recidivism. The first offender and the unregenerate criminal are placed on
different levels. There are readily understandable grounds for this policy.”

In the enactment of section 12 (c¢), chapter 84, P. L. 1948, the Legislature
intended to provide this type of incentive for reformation by withholding parole con-
sideration to habitual offenders. The prisoner whose case we review was not such
an habitual offender or unregenerate criminal at the time of the commission of the
crime in 1925 for which he was convicted in 1939. True that he later became such
an offender but it is axiomatic in the interpretation of penal statutes that they shall
be liberally construed most favorably to the prisoner and against the authorities. In
the classic deliverance upon this subject in U. S. vs. Wiltberger, 18 U. 8. 76, 5 L. Ed.
37, approved and followed in State vs. Woodruff, 68 N. J. L. 80 (Supreme Court,
1902), Chief Justice Marshall said: '

“The rule that penal laws are to be construed strictly is perhaps not less -
old than construction itself. It is founded on the tenderness of the law for
the rights of individuals; and on the plain principle that the power of punish-
ment is vested in the legislative, not the judicial, department. * * * The
intention of the Legislature is to be collected from the words they employ.
Where there is no ambiguity in the words there is no room for construction.”

The ah}biguity in the statute under construction becomes apparent when it is
observed that the withholding of parole consideration in this case is contrary to public
policy enunciated in the Huyler decision, supra.

“A penal statute cannot be extended, by implication, beyond the legitimate
import of the words used, to include persons or objects not clearly described
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in the statute, and the offense charged must come within both the letter and
the spirit of the statute. As the Legislature adopts criminal statutes for the
purpose of preventing or punishing definite mischiefs, and as statutes often
embrace all conduct likely to result in such mischiefs and often contain no
statement of exceptions thereto, one who is charged with violation of a crim-
inal statute must be permitted to show, if he can, that he is not within the
spirit of the statute even though his conduct is apparently within the letter
of the law. This principle is of great importance in cases of mere technical
violation of law, where the statutory language is all embracive but where
the accused person never committed the mischief the statute was enacted to
prevent, for it is contrary to the spirit of justice and of the common law to
apply criminal sanctions in cases where the conduct of the accused fails to
violate the spirit of the law.” See O’Regon and Schlosser, “Criminal Laws
of New Jersey,” Vol. 1, page 84, &c.

The mischief sought to be controlled and discouraged by the Legislature in
section 12 of the Parole Law was recividism. It is the plain fact that the prisoner
wl_lose case we discuss here was not a recidivist in 1925 when he committed the
crime for which he was.incarcerated in 1939, His voluntary surrender to the authori-
ties and his confession to the crime is laudable, and it is inconceivable that the language
of this law can be construed in such fashion as to penalize the prisoner as an habitual
offender when the record clearly demonstrates that he was not.

The Parole Board should be informed that the prisoner should be considered as
eligible for release on parole without the application of the limitations imposed by
section 12 of the Parole Law.

Very truly yours,

THEODORE D. PARSONS, .
Attorney General of New Jersey.

By: EuGenE T. URBANIAK,

Deputy Attorney General.
ETU:HH > e

uLy 7, 1952,
Hon. J. LINDSAY DE VALLIERE, g

Director, Division of Budget & Accounting,
Department of the Treasury,

State House,

Trenton, New Jersey.

FORMAL' OPINION—1952. No. 19.

DEeAR MR. DE VALLIERE :

I have your recent request for the opinion of this office, with reference to the
effect of chapter 271, P. L. 1952, upon Item T 22 of the Appropriations Act for
the current fiscal year ending June 30, 1953. (Chapter 43, P. L. 1952.)

Chapter 271, P. L. 1952, aforementioned, repealed as of July 1, 1952, the
Apportionment Fund Act, namely, chapter 254, P.. L. 1944. This latter st,atute
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made an annual appropriation of $1,000,000.00 to be apportioned among the munict
palities of our State employing full time policemen and firemen, or both. The
statute directs that these moneys be used for the maintenance of police and fire-
men’s pension funds in those municipalities wherein such funds are established,
and where not so established, for the support of police and fire departments.

Item T 22 of the current appropriations act is as follows:

“T 22. .Police and Firemen’s Apportionsnent Fund
Apportionment Fund as provided in chapter 254, P. L. 1944 .. .. $1,000,000.00

The issue before us, is whether Item T 22 is to be administered as an effective
and valid appropriation during the current fiscal year, or whether on the other
hand, it is to be regarded as repeated, due to the repeal of the Apportionment Fund
Act, by chapter 271, P. L. 1952.

It is my opinion, and I so advise you, that Item T 22 of the current appro-
priations act remains fully effective and valid for its stated purpose, and is to be
administered as such.

As has been observed heretofore, the basic authorization for the $1,000,000
annual appropriation is the Apportionment Fund Act, namely chapter 254, P. L.
1944. This act, constituted, in itself, a valid and proper appropriation measure.
The Legislature, however, pursuant to the requirements of section 3 of chapter 33,
P. L. 1945 annually enacts an appropriations act, the purpose of which is to include
in one document, in so far as is possible, a complete picture of the fiscal needs of
the State Government. Section 3 of the statute referred to is as follows:

“So far as known or can be reasonably foreseen, all needs for the
support of the State Government and for all other State purposes shall
be provided for in one general appropriation law covering one and the
same fiscal year except that, if change in fiscal year is made, necessary
provision may be made to effect the transition.”

In accordance with this statute, Item T 22 was included as a specific appro-
priation in the current appropriations act. When enacted, Item T 22 was, in itself,
a full and complete authorization for the appropriation in question, until repealed
as is hereinafter discussed, irrespective of what subsequent disposition was made
of the enabling Apportionment Fund Act, namely, chapter 254, P. L. 1944,

The foregoing leads to the real question before us—was Item T 22 repealed
or rendered invalid by the repeal of the Apportionment Fund Act?

In order to conclude that Item T 22 was rendered invalid, a specific or implied
repeal thereof must be found. The facts are clear that no specific repeal occurred.
The Legislature could have enacted a specific repealing act if this was desired. In
the absence of a specific repealer, are we to presume that chapter 271, P. L. 1952
worked an implied repeal of Item T 227 I think not. }

Repeals by implication are not to be lightly adopted. As was stated by our
court in Bednarik vs. Bednarik, 18 N. J. Misc. at 649 (1940) :

“It is an established rule of statutory construction that repeals by
implication are not favored and that where it is possible to reconcile two
statutes the court should make every effort to sustain both. Winne vs.
Casale, 99 N. J. L. 345; affirmed, 100 N. J. Law 291.” S
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In the same vein, in section 2014 of Sutherland on “Statutory Construction,”
which states:

“The bent of the rules of interpretation and construction is to give
harmonious operation and effect to all of the acts upon a subject, where
such a construction is reasonably possible, . . . Where the repealing effect
of a statute is doubtful, the statute is to be strictly construed to effectuate
its consistent operation with previous legislation.”

The foregoing citations in support of the rule that statutes are to be construed
to effectuate the “consistent operation” of all statutes on a given subject, make
necessary a reference to certain other legislation, affected by the several statutes
with what we have heretofore been concerned in this discussion.

The repealing statute, namely, chapter 271, P. L. 1952, was one of several acts
enacted by the 1952 Legislature, in connection with the establishment of the Con-
solidated Police and Firemen's Pension Fund Commission. This commission,
established by chapter 358, P. L.. 1952, consolidates under its control and manage-
ment all local police and firemen’s pension funds established under the provisions
of chapter 160, P. L. 1920, as amended. The legislative plan set forth in the 1952
statute, is to fund existing deficits in local police and firemen’s pension funds
through a thirty year program to which the State, commencing July 1, 1953, is to
make annual appropriations. This statute makes no mention of the plan of con-
tribution established by the Apportionment Fund Act. Accordingly, we must
inquire as to whether the Legislature intended that the $1,000,000 annual appro-
priation continue until July 1, 1953, when the new plan of contribution commences.

I think the Legislature did so intend. In the first place, it is to be presumed
that the Legislature in enacting the current appropriations act, including Item T 22,
effective July 1, 1952, the Consolidated Police and Firemen’s Pension Fund Com-
mission Act, and another companion act, namely, chapter 272, P. L. 1952, likewise
effective July 1, 1952, was cognizant that it had repealed, as of July 1, 1952, the
Apportionment Fund Act. Had the Legislature intended to repeal Item T 22 it
could have done so by express words. Qckland vs. Board of Conservation and
Development, 98 N. J. L. at 102 (1922). :

Secondly, in order to give meaning and consistency of operation to the plan
of consolidating the local police and firemen’s pension funds, to give equal force
and effect to the various statutes to which I have referred, all effective on the
same date, and to provide for the funding. of existing deficits over thirty years,
partially thereof the medium of contributions to be made annually by the State,
commencing July 1, 1953, it is necessary that we assume the Legislature intended
that the previous plan of contribution continue during the current fiscal year, and
until the new plan of contribution becomes effective next July. By this type of
interpretation, we reach, as our courts direct we do, that construction that gives
consistent and harmonious operation and effect to the various statutes discussed
herein.

What other assistance do we have, in arriving at the legislative intent? Chapter
271, P. L. 1952, prior to enactment, was designated as Senate Bill 278, 1952. The
statement attached to this bill, when introduced, read as follows:
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“STATEMENT

Senate Bill No. 129, entitled ‘An act to consolidate and place under
the control of a State commission all pension funds heretofore created
pursuant to chapter 160 of the laws of 1920, as amended and supple-
mented, for policemen and firemen; creating a State commission for the
control and administration of such consolidated fund; providing for the
achievement and maintenance of the actuarial solvency of such fund;
amending sections 43:16-1, 43:16-2, 43:16-5, 43:16-6 and 43:16-7, and supple-
menting chapter sixteen of Title 43 of the Revised Statutes’ would con-
solidate local municipal and county police and firemen’s pension funds and
place such consolidated fund under the control and management of a State
commission created thereby for that purpose. Said bill provides, among
other things, for annual contributions by the State of New Jersey to the
consolidated fund over a period of years with the object of ultimately
bringing such fund to a state of actuarial solvency and maintaining it in
such a condition. The provision for these State contributions, therefore,
renders unnecessary the annual State appropriation of $1,000,000.00 appor-
tionable among the municipalities of the State employing full time police-
men and firemen for local pension fund purposes as provided by chapter
254, P. L. 1944. In view of the absence of further necessity for the last
mentioned enabling act, the foregoing bill provides for its repealer, effective
July 1, 1952, after the appropriation for the year 1952 has been made.”
(Italics supplied.)

The last sentence of the statement is indicative of the intention on the part of at
least the author of the bill, that the $1,000,000 appropriation, as contained in Item
T 22 of the current appropriations act, was to remain valid during the current
fiscal year, to be disbursed for the purposes stated.

The: slgmﬁcance, if any, to be given to a statement attached to a legislative
" bill, as an aid in arriving at legislative intent, has been discussed from time to time
by our courts, the most recent discussion being that of Mr. Justice Jacobs, in his
concurring opinion in the Supreme Court decision of Board of National M1sswns
vs. Neeld, 9 N. J. at 358 (1952). Mr. Justice Jacobs stated:

“However, in Hoffman vs. Hock, 8 N. J. 397, 408 (1952) this court
recently indicated that such statement may not in anywise be used as an
extrinsic aid in the ascertainment of the legislative purpose, meaning or
intent . .. " )
) “In Flagg vs. Johansen, 124 N. J. L. 456, 459 (Sup. Ct. 1940) the court
described the introducer’s statement as a ‘frail and unreliable’ source of
legislative intent which should not be considered. It seems to me that this
fails to distinguish between legal admissibility and weight. The introducer's
statement clearly constitutes relevant evidence on any proper issue as to
the legislative purpose, meaning or intent; it sets forth the interpretation
of the draftsman or sponsor of the legislation, is circulated amongst his
{ellow members of the Senate or Assembly, as the case may be, and becomes
a matter of record available for inspection by all, then and thereafter.
It may be very complete and embody a fully documented narrative. of pur-
pose entitled to substantial consideration. See e. g, Assembly No. 15
introduced on March 21, 1952, and bearing a statement which is in form
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comparable to a detailed committee report. On the other hand it may be
inadequate and perhaps misleading and entitled to little consideration. But
before this court can tell what kind of statement it is it must have the
privilege of looking at it, and that is what Flagg vs. Johansen denied. I,
for one, am for removing the blinkers. See Winne vs. Casale, 100 N. J. L.
291, 295 (E. & A. 1924) where Chief. Justice Gummere found significance
in the introducer’s statement and Schwegmann Bros. vs. Calvert Distiller’s
Corp., supra, where Justice Douglas remarked that ‘It is the sponsors that
we look to when the meaning of the statutory words is in doubt.” In con-
struing particular statutory phraseology such as that embodied in I.. 1948,
c. 268 we must, unless we ar¢ to usurp functions of the other branches of
government, seek to ascertain and effectuate the legislative meaning rather
than our own. To that task we should bring minds unafraid to explore.”

Cognizant as I am of the limitation placed upon the statement appended to a
legislative bill, as a means of ascertaining the legislative intent, nevertheless, in
the spirit of Justice Jacobs’ opinion, the statement attached to the statute with
which we are presently concerned, namely, chapter 271, P. L. 1952, is presented
for whatever weight it may have, in connection with the facts and law herein
discussed, in support of the conclusion reached by this opinion that the Legislature
intended that Item T 22 remain valid until July 1, 1953

Very truly yours,

Turopore D. PARSONS,
Attorney General.

By: DanieL De Brieg,

Deputy Attorney General.
ddb :b

Jury 30, 1952.
Hon. WiLLiam J. DEARDEN, Acting Director,
Division of Motor Vehules
State House.

FORMAL OPINION—1952. No. 20.

DEear MRr. DEARDEN:

I have your letter of July 22, 1952, in which you request an opinion as to
whether or not the organization known as the “New Jersey Timing Association”
in operating motor vehicle races against time over a marked track, comes within
the purview of chapter 299, P. L. 1952.

The answer to this question is, “Yes.”

Chapter 299, P. L. 1952 provided, in part, as follows:

“No person, partnership, association or corporation shall manage,
operate or conduct a motor vehicle race or exhibition of motor vehicle
driving skil} except by virtue of a license to manage, operate or conduct
the same first had and obtained from the Department of Law and Public
Safety * * *”
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Since the members of the New Jersey Timing Association are operating their
cars over a measured course and are racing against time or time previously estab-
lished by another driver, there can be no question in my mind but that the association
is conducting both a motor vehicle race and an exhibition of motor vehicle driving
skill. and, therefore, comes within the provisions of chapter 299, P. L. 1952.

Very truly yours,

Taropore D. Parsons,
Attorney General.

By: Joun J. Kircmen,
Deputy Attorney General.

jik:mn

Jury. 10, 1952.
HonorabLE Frep V. FERBER, .
Director, Divisiow of Purchase and Property,
Department of the Treasury,
State House,
Trenton, New Jersey.

FORMAIL OPINION—1952. No. 2l

DeAaR Mr. FERBER:

This will acknowledge receipt of your letter of July 10, 1952, wherein you
request an opinion concerning workmen’s compensation insurance coverage for
salaried employees and the board members of the State Board of Pharmacy. The
question presented in your letter is: ' ' .

“Kindly advise whether or not the Board of Pharmacy may carry wo_rk-
men’s compensation insurancé to cover not. only its salaried employees but
also those board members who are paid on a per diem basis.”

In my opinion, the Board of Pharmacy may carry workmen’s compensation
insurance for its salaried employees and for those of its board members who per-
form services and are paid therefor upon a per diem basis.

R. S. 34:15-43 provides: “Every employee of the State * * * or any board or
commission * * * who may be injured in line of duty shall be compensated under
and by virtue of the provisions of this article and article two of this chapter * * *
but no person holding an elective office shall be entitled to compensation.” It
clearly appears to be the intention of this section to provide broad coverage for
all persons except elective officials, and a special provision, R. S. 34:15-43.1, was
required to eliminate from coverage casual employees for whom employment was
provided under a relief plan. (By chapter 317 of the Laws of 1952, approved
June 19, 1952, the restriction excluding even elective officials from workmen’s
compensation coverage has been eliminated.)

An employee under the Workmen’s Compensation Act (R. S. 34:15-36) is
defined as follows: “‘employee’ is synonymous with servant, and includes all
natural persons who perform service for another for financial consideration, ex-
clusive of casual employments.” :
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The State Board of Pharmacy consists of five members, each of whom is
appointed by the Governof for a term of five years. The board is required to
examine into applications for registration-and the granting of certificates to duly
qualified persons, and other like duties. The members of the board are entitled
to receive “traveling and other necessary expenses” and, in addition, each member
“shall receive * * * the sum of ten dollars for each and every day upon which he
is engaged upon the duties of the board.” R. S. 45:14-1 et seq.

R. S. 34:15-37 provides that “In any case the weekly wage shall be found by
multiplying the daily wage by five” and “Five days shall constitute a minimum
week.” Therefore, in the event of an accidental injury sustained by a board mem-
ber, arising out of and in the course of the performance of his duties, compensation
would have to be based upon the statutory rate of two-thirds of the product of
$10.00 per day times 5 days, the weekly pay rate, subject to the statutory maximum
limitation of .$30.00 per week for temporary or permanent disability.

In view of the present practice under which the Board of Pharmacy and
other like boards are required to be self-sustaining bodies subsisting and meeting
their expenses from the dues, contributions, and fines collected by these boards,
it is not only proper but it would appear highly advisable that these boards carry
workmen’s - compensation coverage for their salaried employees and those board
members who may come within the definition of the word “employee.” It is
readily conceivable that serious injury sustained by an employee or a board mem-
ber might result in an award so high that the board might find it difficult or
impossible to .pay from its own funds. . '

Very truly yours,

TuEeoporE D. PARsONS,
Attorney General.

By: Cuarris I. LEvINE,

Deputy Attorney General.
TDP:L:1d

. SEPTEMBER 3, 1952.
Dominic A. Cavicenia, Director,

Division of Alcoholic Beverage Control,
1060 Broad Street,
Newark 2, N. J.

FORMAL OPINION—1952. No. 22.
My DEAR DIRECTOR:

Your letter of July 30, 1952, poses. the question of whether the provisions of
the so-called State Limitation Law, P. L. 1947, c. 94, found in R. S. 33:1-12.13,
et seq., prohibit the issuance of a new plenary retail consumption license in the
Borough of Princeton.

The answer to this question is “Yes.”

According to your advices, the. borough, with a population of 12,230, has
issued 11 plenary retail consumption licenses. If that were all, it would appear
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obvious that the borough could properly issue one additional consumption license,
since R. S. 33:1-12.14 provides, so far as here pertinent:

. no new plenary retail consumption . . . license shall be issued in
a municipality unless and until the . . . number of such licenses existing

*in the mumc1pallty is fewer than one for each -one thousand of its popu-
lation . . .”

The complicating feature, however, lies in the fact the Princeton Inn, which
is' lTocated on the boundary line separating the Borough and the Township of
Princeton, operates its business under a plenary retail consumption license. Although
your letter is not clear as to whether each municipality actually issues a license
certificate ‘to the Princeton Inn, it does appear that only one license fee - is paid
and that the fee is divided between the municipalities pursuant to the provisions
of R. S. 33:1-16, which provides: '

" “Whenever it shall appear that a building or premises to be licensed
is located in more than one municipality, it shall not be necessary to
secure more than one license of the same class for the building or prem-
ises. Application may be made in each of the municipalities having juris-
diction over any part of the building or premises and said miunicipalities
shall agree upon a satlsfactory division of the fee. If.the municipalities
cannot agree upon a satisfactory- ‘division of the fee it shall then be the
duty of the commissioner to determine the proportionate amount of ' the
fee to be paid to each of the municipalities; but in no case shall the total -
fee to be paid exceed the higher license fee as fixed in any of the municipali-
ties in which part of the building or premises is located.”

The issue, succinctly stated, therefore, is whether the Princeton Inn, a portion
of whose licensed business is located in the borough, should be considered as
holding a license “existing in the municipality” within the purpose and intent of
the statutory language, quoted above, appearing in R. S. 33:1-12.14.

The issue must -be resolved in the affirmative. Irrespective of whether the
borough actually issues a license certificate authorizing the alcoholic ~beverage
operation of the Princeton Inn in its municipality, the inn is undoubtedly conducting
its licensed business in the horough pursuant to some official action taken by the
borough’s issuing authority. Otherwise, of course, the inn would be guilty of
illegal sales of alcoholic beverages without a license, so far as the conduct of .its
business in the borough was concerned. It is too obvious to require comment
that the inn, even though holding a license certificate issued to it by the township,
could not lawfully operate thereunder in the borough. It follows, therefore, that
the Princeton Inn, which exercises the privileges of a plenary retail consumption
license in the borough, must be considered as holding a license (as distinguished
from a license . certificate) “existing in the municipality,” thus exhausting the
borough’s quota of 12 consumption licenses based upon its population of 12,230.°
) This construction of the law accords with the legislative policy of restricting
the number of licenses that may be issued by a municipality. The provisions of
R. S. 33:1-16, quoted above, are not inconsistent with such policy. This section
was designed merely to eliminate the unjust requirement, theretofore existing, of
an applicant paying separate license fees to two municipalities for a single place
of business located on the dividing line of those municipalities. It did not, however,
eliminate the necessity for:the submission of separate applications to each munici-
pality and separate action thereon by them.
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The problem may be seen in clearer focus if we were to assume that the
borough had already issued 12 consumption license certificates and a new applicatien
were now to be made by the Princeton Inn for a consumption license.. In that
case, 'it- would be crystal clear that the borough, having reached its maximum
limit of 12 consumption licenses, could not authorize the operation of a licensed
business on that portion of the premises of the Princeton Inn located in its munici-
pality. The fact that we are here concerned with the reverse situation does not,
of course, change the result.

You are advised that the answer to your inquiry is that, in the indicated
circumstances, the Borough of Princeton is precluded {from issuing a new plenary
retail consumption license.

Very truly yours,

THEODORE D. PARSONS,
Attorney General.

By: Samuer B. HEerLranp,

_ Deputy Attorney General.
SBH: MF '

- : JuLy 24, 1952,
‘HonorasLE WALTER R. Darny,

Director of Local Government,
Commonwealth Building,
“Trenton 8, New Jersey.

FORMAL OPINION—1952. No. 23.

DEar Mr. DarsY:

Your letter of July 10, 1952 has requested our opinion as to the manner in
‘which the governing body of a municipality shall make an emergency appropriation
for -a Chapter 6 School District after the amount thereof has been certified to
the governing body by the Board of School Estimate under R. S. 18:6-56.

We are of the opinion that such appropriation must be made in the manner
prescribed by R. S. 40:2-31.

The question arises from the necessity of construing R. S. 18:6-57, which
provides :

“Upon receipt of the certificate of the board of school estimate delivered
as required by section 18:6-56 of this Title, the governing body of the
municipality shall immediately appropriate the sum or sums for the pur-
pose or purposes and shall raise such sum or sums in the tmanner provided
by law for the raising of such funds by the municipality in emergencies
‘and the raising of the funds required by such certificate, in such a case,
shall be considered an emergency.”

’.I‘he'marmer of raising of fum_is by a municipality in emergencies is provided
for in R. S. 40:2-31, which sets forth two steps in the process: (1) making an

‘appropriation, and (2) obtaining the money. The statute first authorizes the
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governing bc;dy to make emergency appropriations only “by resolution adopted by

two-thirds vote of all the members,” declaring that an emergency exists requiring
a supplementary appropriation. The resolution must be in the form and content.
prescribed by the Local Government Board, must set out the nature of the emer-
gency in full, and a copy thereof must be filed with the Director of Local Govern-

ment. The section further provides:

“Any county or municipality niay borrow money and issue its nego-
tiable notes to meet any such emergency appropriation. Each such note
shall be authorized by resolution of the governing body, shall be designated
an ‘emergency note,” and may be renewed from time to time, but all such
notes and any renewals thereof shall mature not later than the last day
of the fiscal year next succeeding the fiscal year in which the emergency
appropriation was made to meet which such notes were issued. The pro-
visions of sections 40:2—40 and 40:2-41 and 40:2-43 to 40:2-46 of this
Title shall apply to such notes as fully as though such notes were men-
tioned therein.”

The sections cited in thé quoted provisions refer to the- interest rate, form,
registration, execution, and other matters pertaining to the issuance of emergency
notes. )

It is plain that the emergency status of the appropriation for the board of
education is determined by the Board of School Estimate, and that once such
determination has been made, it is binding upon the governing body. Thus the
finding of an emergency which the governing body must make in connection with
emergency appropriations for municipal purposes is determined in advance, in the
case of emergency appropriations for school purposes, by virtue of sections 18:6-56
and 18:6-57. '

The narrow question for decision here is therefore reduced to one of procedure
only.

Must the governing body, in making an emergency appropriation for school
purposes, go through the procedure prescribed by section 40:2-31 for declaring
an emergency and making an appropriation, including the passage of a resolution
for this purpose by two-thirds vote of all its members? Or do the words “in the
manner provided by law for the raising of such funds by the municipality in
emergencies” as used in $ection 18:6-57 refer only to the issuance of emergency
notes and similar steps necessary to obtaining the funds after they have been
appropriated ?

In my opinion, the sections above quoted imposed upon the governing body
of the municipality the duty to make the emergency appropriation for school
purposes in accordance with the procedure laid down in section 40:2-31 for emer-
gency appropriations generally. The latter section, being the only specific law on
this subject, is obviously the one intended by the phrase “in the manner provided
by law,” etc., as used in section 18:6-57. That quoted phrase in its context refers,
in my opinion, both to the “appropriation” and the “raising” of the sums in ques-
" tion. Section 18:6-57 does not itself specify the manner in which such appropria-
tion shall be made; but this omission is supplied if section 40:2-31 is deemed to
apply as above suggested. Furthermore, there is nothing in section 18:6-57 which
permits the governing body to dispense with the appropriation procedure -set forth
in R. 8. 40:2-31 when the appropriation is for school purposes. Even though the
governing body has no discretion in the matter, the procedure set up by the statute
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must be complied with. This means that a mere majority vote of the members of
a governing body in favor of the appropriation is not sufficient, and that such
appropriation must be passed by at least two-thirds vote of all its members.

Yours very truly,

THEODORE D. PARSONS,
Attorney General.

By: Tromas P. Coox,

_ Deputy Attorney General.
tpc:b

) Avueust 27, 1952.
Dr. Lester H. CLEE, President,
Civil Service Commission,
State House, Trenton, N. J.

FORMAL OPINION—1952. No. 24.
Dear Docror CLEE:

Y_ou have asked whether a State employee who has accepted a commission in
the ‘Regular Army Services should be considered on leave of absence without
pen.swn'rights, or whether the acceptance of such commission is tantamount to a
resignation from his civil position. :

We .feel that the answer to the above is “Yes,” and that the acceptance of the
commission was voluntary and was considered a waiver of all rights under the
pension statute, and a waiver of the requirements of leave of absence.

Where, on the other hand, an individual goes into a component of the Reserve
of the Army, the result would be otherwise, as being a leave of temporary ex-
pediency. i

Yours very truly,

TrEoDORE D. Parsons,
Attorney General.

By: Joan W, Grices,
Deputy Attorney General.

SEPTEMBER 8, 1952,
Hon. J. Linpsay DE V ALLIERE,

Director, Division of Budget and Accounting,
Department of the Treasury,

State House,

Trenton, New Jersey.

~FORMAL OPINION—1952. No. 25.
Dgar Sir:
You have requested our opinion as to whether funds in Account M 50 in the

1952 Appropriation Bill, which provides $156,500 for the Rehabilitation Commission,
may be used to defray general administration expenses of the commission. Account
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M 50 has provided the aforesaid sum for tuition, vocational purposes, artificial
appliances, hospitalization, medical examinations and medical treatments, and has
further provided as follows:

4Tp addition there is appropriated to the Rehabilitation Commission,
the balance on June 30, 1952, of all Tederal funds, together with all
Federal receipts during 1952-53. All such funds applicable to programs
of prior fiscal years shall be available for both administration and case
services.”

You have informed me that the Federal Government has failed to provide sufficient
funds for the necessary administrative costs of the Rehabilitation Commission, and
that if that commission is to continue its beneficial program for the handicapped,
it will be necessary for the State to provide the funds for paying administrative
costs.

In my opinion, the needed money may be taken, if the State Treasurer so
permits, from other items in the appropriation for the Rehabilitation Commission,
under the “flexibility” provision in section four of the Appropriation Act (chapter
43, P. 1. 1952), which reads as follows:

44, In order that there be a flexibility in the handling of appropria~
tions, any department or other State agency receiving an appropriation
by any act of the Legislature may apply to the State Treasurer for per-
mission to transfer. a part of any item granted to such department or
agency to any other item in such appropriation. Such application shall
only be made during the current year for which the appropriation was
made, and if the State Treasurer shall consent thereto, he shall subject
to the approval of the State Auditor, place the amount so transferred to
the credit of the item so designated; provided, however, that no sum
appropriated for any permanent improvement shall be used for maintenance
or for any temporary purpose; and provided further, that any item for
capital improvement may be transferred to any other item of capital
improvement on the approval of the State Treasurer.” ’

The situation bere presented would appear to be the very sort contemplated
by the Legislature when it enacted the above quoted provision. The lawmakers
could not have intended that the rehabilitation program be allowed to lapse for
want of Federal funds to defray administration expenses. The provision in
~Account M 50 appropriating Federal receipts for both administration and case
services must be deemed an item in the appropriation, within the meaning of the
flexibility clause of the Appropriation Act.

Yours very truly,

Tareopore D. PARrsons,
Attorney General.

By: Tromas P. Cook,
Deputy Attorney General.
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. SEPTEMBER 2, 1952,
ABE J. GREENE, Commissioner,

State Athletic Commission,
State House, Trenton, N. J.

FQRM'AL OPINION—1952. No. 26.

Drar COMMISSIONER:

Re_celpt is acknowledged of your inquiry of August 18th, in which you ask to
!Je advised as to the legality -of taxing admissions to television pictures exhibited
in New Jersey theatres over controlled television circuits, the actual exhibition
or performance being held without the State.

) Pursuant to the provisions of the Revised Statates (R. S. 5:2-12) you may
impose a tax on licensees who hold boxing, sparring or wrestling exhibitions within
this 'State- but t.h_e tax may be collected only from such statutory licensees. Under
the sxtuat-lon existing as outlined in your letter, theatre owners would not be subject
to the license tax fixed by the statute. It would be necessary to affirmatively
zrrtl’en'?. the present statute should it be desired to extend the tax to these theatrical
ctivities.

Very truly yours,

TaEopore D. Parsons,
Attorney General.

By: JoserH LANIGAN,

IL ik Deputy Attorney General.

Avcusr 29, 1952.
Mr. BEnyaMiN B. Jomwnsown, Deputy Compnissioner,

Department of Banking and Insurance,
State- House Annex,
Trenton 7, New Jersey.

FORMAL OPINION—1952. No. 27,

Dear MRr. JoHNSON :

We have before us your letter of August' 11, 1952 requesting an opinion with
respect to the contributions to be made to the Motor Vehicle Liability Security
Fund, pursuant to chapter 175, P. L. 1952, by insurance companies authorized to
tlfansact the business of motor vehicle liability insurance of motor vehicles prin-
cipally garaged in this State. ’

) .I.t appears that it is common practice with most companies writing automobile
lxlabxhty insurance to include in the policy, for an additional premium, a provision
for payment on behalf of the injured party or for reimbursement of, the insured
for payment of medical, hospital, surgical and funeral expenses incurred as a
result of an accident involving the automobile with respect to which the liability
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of the insured is covered by the policy. This type of coverage is commonly known
as “medical payments.”

Contributions to the security fund are determined from-a formula contained
in sections 4 and 5 of the aforesaid act calculated upon the net direct written
premiums received for policies of motor vehicle liability insurance.

You inquire: “In your opinion, does the act require the insurers to make
payments into the Motor Liability Security Fund on the premiums written on auto
medical payments coverage, which insurance is made a definite part of a policy
of motor vehicle liability insurance by the insurer, yet of itself is not a form of
liability coverage and in fact is not furnished by any carrier except as a part of
such a policy.” _

We are of the opinion that the act does not require payments into the fund
on those premiums. _

Paragraph (g) of section 1 of said act defines “net direct written premiums”
to  mean ‘“direct gross premiums written on policies of motor vehicle liability
insurance ¥ * k k Rk k?

" Paragraph '(f) of said section defines “motor vehicle liability insurance” to

mean “insurance -against the legal liability of the insured for injury to persons or

damage to property of another arising out of the ownership, operation or maintenance
of motor vehicles which are principally garaged in this State.”

It, therefore, is apparent that the act contemplates payments into the fund to
be made only on net direct premiums for policies written on motor vehicle liability
insurance as therein defined.

R. S. 17:28-1 authorizes the inclusion of the additional risk of medical pay-
ments in a motor vehicle liability insurance policy. This situation is no different
from the inclusion in such policies of fire and theft insurance and collision insurance,
also permitted by this section of the Revised Statutes, which are risks separate
and distinct from the primary liability risk, and for which an additional premium
is charged for each of such risks.

The dissimilarity between the liability risk and the “medical payments” risk
"is found in the fact that payments will be made under the latter without regard
to the occurrence of liability on the part of the insured.

The fact that, under present business practices, “medical payments” coverage
is not furnished by any company, other than as a part of a liability policy, does
not alter the situation.

Very truly yours,

THEEODORE D. PARSONS,
Attorney General.

By: Orver T. SOMERVILLE,

Deputy Attornev General.
. OTS :meb .
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SEPTEMBER 15, 1952,
HoworaprLe R. J. ABBQTT,

Chairman, New Jersey Highway Adthority,
1035 Parkway Avenue,
) Trenton, New Jersey.

FORMAL OPINION—1952. No. 28.
Dear CoMMISSIONER ABBOTT:

_ _On behalf of the New Jersey Highway Authority, you have requested an
opimion on three certain questions concerning. the interpretation and application of
the' New Jersey Highway Authority Act (P. L. 1952, ch. 16) and the related act
which provides for the guarantee of bonds of the New Jersey. Highway Authority
by the State of New Jersey in a principal amount not exceeding $285,000,000 (P. L.
1952, ch. 17). 1In substance, the questions relate to the powers of the New Jersey

Highway Authority. The questions, together with my answers thereto, are set
forth-herewith :

1. Q. Whether the northernmost Iimit of the Garden State Parkway must
be at .Paramus or Ridgewood or whether the New Jersey Highway Authority is
authorized to include, as a part of the Garden State Parkway project, construction
made. northerly of such designated points in order to connect with other through
arteries ? ’

Al 'P. L. 1952, ch. 16, section 20 authorizes th
be known.as “The Garden. State Parkway,” |
‘No. 17 in Paramus or Ridgewood. Whether
northwardly of such designated points depends upon whether, in the opinion of the
New ]ersey. Highway Authority, such construction will create or facilitate access
to the Parkway and increase the use thereof.

It is provided by P. L. 1952, ch. 16, section 5(n) that the Authorit}; shall have
the power :

e construction of a project to
beginning at State Highway Route
any. construction can be- undertaken

N “Tq cp{)struct, maintain, repair and operate any feeder road * * * which
m the opinion of the Authority will increase the use of a project * * *»

A feeder road is defined in section 3(g) of ch. 16 as follows :

i L.
. Feeder road’ means any road which in the opinion of the Authority
1s necessary to create or facilitate access to a project.”. '

That a '-‘feede_r road” is itself a part of a project is shown by section 15 of
ch. 16 which provides in part as follows: :

“« »
Each feeder road or section thereof acquired, constructed or taken

over 'in connec?ion with a project by the Authority shall for all purposes
of this act be deemed to constitute part of the project, * * *

In my opinjon, if the New
road” northwardly of Paramu
the Garden State Parkway a
presently empowered to constr

Jersey Highway Authority determines that a “feeder
s or Ridgewocod will create or facilitate access to
nd will increase the yse thereof, the Authority is
uct, maintain, operate and repair such “feeder road”
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as a part of the project to be known as the “Garden State Parkway,” authorized
by P. L. 1952, ch. 16, section 20.

2. Q. Whether the cost of such construction may be financed from the proceeds '

of the State guaranteed bonds, pursuant to P. L. 1952, ch. 17°? }

A. Since the “feeder road” so constructed would be a part of the Garden
State Parkway project, in my opinion, the cost of such construction may be financed
from the proceeds of Authority bonds guaranteed by the State under the provisions
of P. I. 1952, ch. 17. As already stated, chapter 16 gives approval to a project
to be known as “The Garden State Parkway” and chapter 17 likewise speaks of
“The Garden State Parkway.” )

Sutherland on Statutory Construction, 3rd -edition, section 5202, states iri part:

“* ¥ * However, application of the rule that statutes in pari materia .
should be construed together is most justified in the case of statutes relating
to the same subject matter that were passed at the same session of the
Legislature, especially if they were passed or approved or take effect on
the same day, and in the case where the later of two or more statutes
relating to the same subject matter refers to the earlier.” (See also Staote
vs. Freulli, 98 N. J. L. 395 (N. J. Sup. Ct. 1923).)

The statutes in question were passed the same day, were approved by the Governor
on the same day, both became effective immediately (except that chapter 17 is subject
to the result of a referendum), and the said chapter 17 refers specifically in section 1
thereof to chapter 16 by its title and further provides that the money to be raised
by the issuance of bonds guaranteed by the State shall be used “to finance the
Garden State Parkway in accordance with the Authority act.” In addition, chapter
17 does not in the said section 1 limit the gunarantee to bonds issued for the con-
struction of the Garden State Parkway but provides broadly for the guarantee of
any bonds issued “in connection with” such construction, again evincing a legislative
intent to include everything that may be included in the project authorized by
‘chapter 16.

The two statutes properly construed authorize the construction of the “feeder
road” in question with the proceeds of bonds guaranteed under P. L. 1952, ch. 17.

3. Q. Whether a toll may be charged for the use of such portion of the project?

A. Section 15 of chapter 16 provides that no toll shall be charged for transit
between points on a feeder road constructed under that-act. The Authority would
therefore not presently be authorized to charge toll for transit between points on
the feeder road discussed above. Since, however, the restriction regarding the
charging of a toll for transit between points on a feeder road is a matter of legis-
lative enactment, the Legislature could at .some future date change the law so as
to permit the charging of a toll for transit between points on the feeder road in
question. :

Yours very truly,

T'HEODORE D. PARSONS,
Attorney General.

By: Benjamin C. Van Ting,
Deputy Attorney General.
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Hon. WiLLtam J. DEARDEN, s nER 29, 1952

Director of Motor V ehicles,
State House, Trenton, N. TJ.

FORMAIL OPINION—1952. No. 29.
DEAR MR. DEARDEN :

I have your request for a for int i i
. mal opinion in which you ask to be advi
whether under section 3 of chapter 174, P. I,. 1952, known as the “unsatisfied c‘;:erg
o a dealer can be considered a person registering a motor
e eana ins‘,Jre(iere o;e,$13>e0(;equ1red to pay $1.00 for each set of plates issued, if
x an i i
e el 00 for each set of plates issued if the dealer is

The answer to this question is, Yes,

R. S. 39:3-18, as amended, provides in part:

“A bona fide dealer in motor vehicles
cycles' doing business in this State and ha\;i
such issued by the director may,
vehicles or cycles owned by him
tration plates therefor * * *» ’

motor-drawn vehicles or motor-
n ng a license to do business as
with regard to motor or motor-drawn
obtain general registration and regis-

Section 3, of chapter 174, P. L. 1952 provides in part as follows;

“

. t;. Every person registeri?g an uninsured motor vehicle in this State
ror' ! e'yearly perlod‘commg}cmg April 1, 1954, shall pay at the time of
egistering the same, in addition to any other fee prescribed b h
law, a fee of $3.00; ) y' an other

“b. Every other person registeri
_ gistering a motor vehicle in this Stat
; : t e for
the yearly period commencing April 1, 1954, shal pay at the time of regis-

tering the same, in addition to i
fee e 100 N any other fees prescribed by any other law, a

to W:Z:eﬂt]).em]g no exlception in chapter 174, P. I,. 1952 with respect to the persons
15 law applies, it, therefore, follows that a d <
: g 2 X ealer must make the p:
te e pay-
ents required in the same manner as any other person registering a motor veh[i)cl}fl:

Yours very truly,

TrEODORE D. Parsons,
Attorney General.

By: Jomwn J. Krrcuzgw,

jjk:n Deputy Attorney General,
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DecemMeer 1, 1952
Hon. PEercy A MIrLLER, JRr.,
Commissioner of Labor and Industry,

State House,
Trenton 7, New Jersey,

FORMAL OPINION—1952. No. 30.

Receipt is acknowledged of your communicafion regardu:ng trer:;:gi::;t:toncozf
“cértain labor laws concerning females employed in a cafeteria o
“nected with manufacturing establishments. .
U The two specific questions that you put to this office are:

Sy Do'the'provisibns of R. S. 34:2-24 apply to females employed in caftetderll:;;
or re.staurants connected with manufacturing establlshments whether operate
s s s
nufacturer or a concessionaire? . ) )
the IZna I‘;o the provisions of R. S. 34:2-28 apply to f_ema.les employed in an indus
trial ;aieteria or restaurant in the following specific situations:

a. where the eating facility is located in a manufacturmg; area; rren
- where it adjoins but is physically separated fr(.)m a manu zlxcl:%zrmg mise;
- where it is not adjacent to such an area but is located within pre

which include such an area?

) ) - . .t})
This office is of the opinion the answer to guestion m.zmbefr !1'25, iezpe':zlsed
ic is, yes, if the eating facility t
to question number 2, the answer is, : t / e
;egi}:i mar?ufacturer as an incidental part of his bl:lsmess. However, 1f'the iza :,uf
fZ ility 'is not operated by the manufacturer and is a separate enterprise,
c ) _
ini t ly. .
opinion, fhe statute does not app. .
’ Both section 24 and section 28 of chapter 2 of Title 34 hrelafte totothtt)ee s:enal;
i f female labor, and are therefore
matter, namely, the working hours_ o :
togethér in order to ascertain the intent of .the Leglslaturle. ns
A scrutiny of the terms of these two sections indicates that R. bS. f.da X
relates to the number of working hours per day and per week an:;i4 flzurgge;e;)ates )t,o
er week, of fémales in certain establishments and _that R. S. i—,‘—h elates 1o
fhe hours’ in the morning and the hours in the evening between which fem
certain establishments shall be employed.

.The pertinent part of R. S. 34:2-24 provides that:

“No female shall be employed or permitted to work in any tm;x::;
facturing or mercantile establishment, bakery, ¥aundry or restau{ran [more
than ten hours in any one day or more than six days, or fifty- our hou

in any one week.”

The pertinent part.of R. S. 34:2-28 provides that:

‘ no female shall be employed or permitted to work in any r'nzlm_ulz
factm:ing establishment, bakery, or laundry in this Sta'te before sev;n o'c oc”
in the morning or after twelve o’clock in the evening of any day . . .
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The case of Tookey vs. Abromowitz Department Store, Inc., 124 N, J. L. 209,
11 A. 2d 297, holds that R. S. 34:2-24 expressly forbids the employment of females
in the enumerated occupations for more than ten hours in any one day or. more
-than six days in any one week or more than fifty-four hours in any one week, It

Accordingly, where a female is employed in any of the enumerated establish-
ments or occupations, the provisions of the statute must apply.

Of the enumerated establishments or occupations we are only conceriied here

‘with “manufacturing establishments” and “restaurants.” These terms, incidentally,
are defined jn R. S. 34:2-1 as follows : ) ‘

“ ‘Manufacturing establishment’ means any ‘place where articles for
use or consumption are regularly made, and ‘restaurant’ means any place
where meals or refreshments, both food and drink, are served to the public.”

The problem is, however, whether the female is employed in a “restaurant”
or “manufacturing establishment” within the meaning of the statute,

The legislative intention must be regarded as reasonable, for a beneficial
‘Purpose, to promote the welfare of a certain class of labor, embracing and including
all females. The object of R. § 34:2-24 is to limit their number of working
hours and days in, among other establishments, manufacturing establishments and.
restaurants. The object of R. S. 34:2-28 is to prohibit them from working between
certain hours in, among other establishments, manufacturing establishments. It is
noted that R. S. 34:2-28 does not enumerate restaurants. Therefore, females em-
ployed in restaurants are exempted from the prohibition contained in R. S, 34:2-28,

It seems, therefore, that if females are employed in a restaurant, and nowhere
else, R. S. 34:2-24 is applicable and R. S. 34 :2-28 is not applicable. Basically,
their kind of work is the same by whomsoever the restaurant is operated, whether
by the manufacturer Or a concessionaire, wheresoever the restaurant is located,
either in a manufacturing establishment, a store, a bus station, or in a separate
room to itself, or elsewhere for the service of meals. - See Stafe vs. Seithel, 201
S.C 1,218 E. 2d 195, It is primarily the welfare of female labor that we are
here concerned with—not the welfare of the operator of the restaurant. Ordinarily,
of course, a restaurant is thought of as a place where food and drink are served
‘to the public generally, but is not an operator who serves to selected portions of
the public, such as the workers and employees of a manufacturing establishment,
and not to the public generally, none the less, in the restaurant business. ‘A res-
taurant is a place where refreshments can be had to be consumed on the premises.
It is an establishment for the sale of refreshments, both food and drink, or a
Place where meals are served. See in re Bowers, D. ¢, Cal, 33 F. Supp. 965, 966.
We do not feel that a restaurant operator, by serving only selected portions of the
public, can by so doing, immunize himself from the regulatory provisions of the
labor laws. As stated by Mr. Justice Bodine in the Toohey vs. Abromowitz case
{supra) : :

“Public policy requires that there should be control over the hours of
work in certain occupations, The public interest is not served by the. physical
injury resulting from lahor too long continued.”
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However, we must take into consideration that when t'h:;;tatutes 1:mde1;.l ;::lr)rtl:&:li;
1 turing establishments were u
tion were enacted, restaurants and manufac I ; ‘
thought of as being separate and distinct enterprises, independent 'irom or;:i. a}r:otell:z
With the advent of modern industrial practices in manufacturmg est(:ia ;ngerias,

1 i ituation of restaurants and-
there has come into being the anomalou§ si t
connected with the manufacturing establishments. If these .eatmg fac:l;tn:sd e:':
operated by the manufacturer and are not conducted as enterprls;s izgara ;;leenwl

iviti ' facturer, but are conducted as
dependent of the other activities of the manu ) : ol
i i then are not the female employees w
but necessary undertakings of. the business, o
ing in these eating facilities just as much employees of the manuiaiture}: as f;mfh ¢
employees of the manufacturer working in the s;o;k;zomda%d gsg\:':gg n e
i i h R. S. 34:2-24 an .S, 34:
manufacturing establishment? If so, bot
be applicable, by virtue of the fact that both statutes cover female employees of
! .

manufacturing establishments. v .

In our opinion, the answer to this question is, yes. On the other hand, t:f tf-li:i:
eating facilities are not operated by the manufacturer, or are operated a; en erlp es.
separate and independent of the activities of the ma.nufacturer, the fem; e ;m&czfzs
would not be employees of the manufacturing establishment, and hence R. 5. 34:
would not be applicable. _ o ' ]

The foregoing indicates that legislation has not kept pace w.lth ut:dustrlaldp:::
tices and leads us to the conclusion that the matter should be clarified by amendatory
legisiation.

Very truly yours,

Turopore D. PARSONS,
Attorney General.

By: Freperic G. WEBER,
Deputy Atiorney General.

SEPrEMBER 30, 1952.

Dr. Lesrer H. CLEg, President,
Civil Service Commission,
State House, Trenton, N. J.

FORMAL OPINION—1952. No. 31.

Dear Docror CLER: -
You have asked whether or not R. S. 2A:11-11 changes the law as contained in

R. S. 2:16-24.1 relative to removal of a stenographic reporter by the appointing .

justice. ) . .

As we understand the amendment the law now provides that the S}xpreme hCouft‘
may .remove any reporter .so appointed at any time for cause and appoint another in
his place.

i
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The fact that the words “for cause” have been introduced into- this new pro-
vision would not appear to change the character or type of service provided by the
position in question. We believe that the individual so concerned will remain in the
unclassified service.

Yours very truly,

Traeonore D. Parsows,
Attorney General,

By: Jorn W. Griccs,
Deputy Attorney General.

Sepremeer 11, 1952,

Tar HonorasLg J. Linnsay DE VALLIERE,
Comptroller and Director of the Budget,
State House,

Trenton, New Jersey.

FORMAL OPINION—1952. No. 32.
Dear MRr. De VALLIERE:

You have asked whether the Director of the Division of Fish and Game, De-
partment of Conservation and Economic Development, can legally award to a specified
party a State contract to print and publish a periodical devoted to conservation, fish-
ing and hunting, without requiring the preparation of specifications, the submission
of bids and the award of the contract to the highest bidder. It is presumed that the .
expenditure involved exceeds $1,000.00.

It is my opinion that the Director of Fish and Game may not lawfully so con-
tract. Where the cost of the project exceeds $1,000.00, public advertisement for
bids is required, according to specifications to be furnished by the Division of Fish

" and Game. The statute in this respect is Title 52:34-1 and reads as follows:

“No contract or agreement for the construction of any building, for the
making of any alterations, extensions or repairs thereto, for the doing of
any work or labor, or for the furnishing of any goods, chattels, supplies
or materials of any kind the cost or contract price whereof is to be paid
with State funds and shall exceed the sum of one thousand dotllars, shall
be awarded, made or entered into by the board of managers or board of
trustees of any State institution, or by any State department or commission,
or by any person acting for or on behalf of the State, without first having
publicly advértised for bids for the same, according to the specifications to
be furnished to or for the inspection of prospective bidders by the board
of managers or board of trustees of any State institution, or by the State

department or commission, or by the person-acting for or on behalf of the
State, authorized to procure the same.”

These statutory provisions have applied to general contracts for printing since
1907. The precise statute was considered by the Appeliate Division of the Superior
Court in a case decided May 7, 1949 (Gann Law Books vs. Ferber and Soney and
Sage), 3 N. J. S. 236. In that case, the court distinguished between the awarding



120 OPINIONS

of a general State contract for printing and the awarding by a court reporter, of a
contract to print the reported decisions of our higher courts. Limited and specific
- legislation -controls the latter type of printing contract and is not applicable to the
situation to which this inquiry relates. I know of no changes in the statutory pro-
visions and no changes in present practice which would warrant deviation from strict
adherence to the requirements of the statute.

In addition to Title 52:34-1, attention is invited to Title 52:18A~19 in which the
procedure employed by the Director of the Division of Purchase and Property for
the handling of the State contracts is set forth in detail. That section reads as
follows:

“Fach using agency shall, at all times, in the form and for the periods
prescribed by the director of the Division of Purchase and Property, present
to him detailed applications and schedules for all articles to be purchased.
The director shall then arrange such schedules or parts thereof for purchase
and contract, in the manner best calculated to attract competition and ad-
vantageous prices. He shall award contracts or orders for purchase to the
lowest responsible bidder meeting all specifications and conditions. He shall
have authority to reject any and all bids or to award in whole or in part
if deemed to the best interest of the State to do so. In case of tie bids, he
chall have authority to award orders or contracts to the vendor or vendors
best meeting all specifications and conditions. Public bids shall not be
waived except with the. written approval of the State Treasurer and except
after notice in writing to the State Auditor. The director shall prescribe
the terms and conditions for delivery, inspection, payment and all other
detail whatsoever. ) '

“Upon the award of contracts or orders for purchase, the director of
the Division of Purchase and Property shall thereupon make an encumbrance
request to the director of the Division of Budget and Accounting in the
Department of the Treasury for the amount necessary to defray the cost
thereof, indicating the appropriations or authorizations to spend funds against
which the contract or purchase order will be charged.

“The bills for such purchases shall be apportioned by the director of
the Division of Purchase and Property among the using agencies in pro-
portion ‘to the purchases made therefor, and certified as apportioned to the
director of the Division of Budget and Accounting, to be charged against
the respective appropriations or authorizations to spend as indicated by the
certificate of the director of the Division of Purchase and Property. The
bills therefor shall be paid by warrant check of the director of the Division
of Budget and Accounting and State Treasurer.

“Nothing in this section shall be construed to repeal or otherwise affect
any law of this State relating to the purchase or use of the products of the
labor of the inmates of a charitable, reformatory or penal institution of this

State.”
Very truly yours,
TrropORE D. PARSONS,
Attorney General.
By: Rosert Carey, JR,
Deputy Attorney General.
RC:ms ’ .
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OcTozEr 8, 1952.
Hon. WaLter R. Darsy,
Director of Local Government,
Commonwealth Building,
Trenton, New Jersey.

FORMAIL OPINION—1952. No. 33.
DEar DIRECTOR : ' |

. Y:;.u have .re.q_uested our advice as to certain legal questions flowing from the
;)mpen ing acquisition by the State of New Jersey of all land lying within the present
oundaries of the Borough of Island Beach, Ocean County.

; Your inquity pr
essentially two problems arising from this event: quiry presents

(a) What will become of the corporate entity of the Borough, and
(b) How are its finances to be handled from then on?

.In answer to your first question, the municipal corporation of Island Beach will
not ipso facto cease to exist. No borough can be dissolved except by special act of
the Legislature (R. S. 40:86-1; see also McQuillin, Municipal Corporations (1949 ed.)
Shecs. 8.04, 8.10). It may, h.owhivever, be consolidated with any other muniicpality -in’
the same county and comprising contiguous territory, in accordance with the pr
cedure set f'orth in the Local Units Permissive Consolidation Act (R. S 40'43—%60{
fat seq.).. S.mce there is no statute providing for the extinction of t.he .corI;oratio.
in the sxtu?ho_n here presented, it seems clear that the corporate entity of the borou ]:
will remain in existence until the passage of a special act providing for its digs—

solution, ‘or unless the borough is consoli i i ri
, or olidated with a neighboring municipali -
suant to the consolidation act above cited. ¢ ipality pur

Answermg the second set of questions posed by you, I advise that until the
corporate eptlty has been extinguished as above outlined, the municipal official
shoAuld continue to exercise their functions insofar as poss'ible. Specificall taxe:
which have already been levied for borough, school and county purposes slfc’)uld b
coll.ecte-d except as they may abate -upon the passage of title to the State The
‘2,%5;“'0“]5 gf the municipality should be taken care of in the usual manner.. Thiz
o Slcr}:c;) gl t:j i;:z::ent for the»tu‘ltx_on of Island Beach pupils attending school in an-
t Your inquiry as tf’ what should be done with any balance remaining in the
reasury when the affairs of the borough have been wound up, will not arise until
extlx'{ctlon of the corporate entity has been provided for. If the municipality is to
be dissolved by a special act, such legislation should contain the answer to thi d
many other problems involved in the winding up process. ° e

Yours very truly,

THEODORE D. PARsSONS,
Attorney General.

By: Tuomas P. Coox,

tpe;d Deputy Attorney General.
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OcroBer 8, 1952.

Hon. Warter T. Marcerrs, Jr,
State Treasurer,
State House, Trenton, N. J.

FORMAIL OPINION—1952. No. 34.

DEAR MR. MARGETTS :

1 have your memorandum in
properties acquired by the State
stations are in the tax exempt cate

The answer to this question is, Yes.

which you request to be advised whetht.ar or 1.10t
Building Authority for motor vehicle inspection
gory which is applicable to State-owned property.

Chapter 255, P. L. 1950, as amended by chapter 224, P. L. 1952 (N. J. S. A

52:18A-50 to 78) created the “State Building Authority” and set forth its powers,
duties and privileges.

Section 21 of chapter 255, P. L. 1950 (N. J. S. A. 52:18A-70) ‘provides:

«Phe exercise of the powers granted by this act will bz? in all resl?ects
for the benefit of the people of the State, and as the operation and mau;_te-
nance of projects by the Authority will constitute t}_ne performance of a
governmental function, the Authority shall not be required to pay any ta:c;es
or assessments upon any project acquired or used by the Authorlt.y un e;
the provisions of this act or upon the income .therefrom, and any Pro_]ecft ?}?is
any property acquired or used by the Authonty under the prqvmon? o :
act and the income therefrom, and the bonds '1ssue<'i undc?r the provisions 3
this act, their transfer and the income therefrom '(m,cyludmg any profit made
on the sale thereof) shall be exempt from taxation.

Yours very truly,

TaEopoRE D. PARSONS,
Atiorney General.

By: Jorn J. KrrcHEN,
Deputy Attorney General.

jik/n
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Ocroser 17, 1952.
Hon. Warter T. MARrGETTS, JR.,

State Treasurer,
State House,
‘Trenton, N. J,

'FORMAL OPINIONS—1952. No. 35.

DEear Sik:

Receipt is acknowledged of your letter, dated September 30, 1952, wherein you
advise that a question has arisen as to whether a veteran is entitled to an exemption
under chapter 184, P. L. 1951, N. J. 8. A. 54:4-3.12 i to u, on property in which he

is in possession under a long-term lease. The two specific questions that you put to
this office are:

" . L Can the lessee, a veteran, claim exemption under the circumstances
where no property is assessed against him?
2. Would the veteran-lessee be entitled to claim exemption in the event

the assessor elects to levy the assessment for both land and improvements’
to him?

The aforementioned questions must be related to the facts submitted to me in
your. letter, and briefly they are: The owner of the legal title (fee) to unimproved
property leases the same for a period of ninety-nine years, apparently without the
right of renewal, but with the provision that the lessee shall have an exclusive option
to purchase the property at a mutually agreed price. Under the terms of the lease, the
lessee is to pay an annual rental in advance, as fixed in said lease, and, in addition
thereto, the lessee assumes to pay the taxes and all other assessments which may be
levied against the premises, this all being in addition to the rent as fixed by the terms
of the lease. You further advise that it has been the practice of the assessor in the
particular district wherein the property is located to assess the land and the improve-
ments to the lessor.

We will now treat question No. 1. This office is of the opinion and we so advise
you that, pursuant to chapter 184, P. L. 1951, unless the veteran “is owner of the
legal title” to property on which exemption is claimed, he cannot maintain his status
for said exemption. In the case of Brown vs. Hawvens, reported in 17 N. J. Super.
235, at page 238 (1952), the-court used the following language relating to long-term
estates : ’

“The pivotal point is the second step in plaintiff’s argument, that the
interest in the lands here involved is merely personalty within the purview of
the foregoing cases. An estate for years is a chattel real. It is an estate in
lands but is less than freehold and ordinarily falls in the category of personal
property despite its relation to real property, and this is so for purposes of
succession upon death, * * *’ (Italics ours.) '

In the case just referred to, the defendant urged, with considerable force, that
the leasehold interest was tantamount to a fee. In answer to that, the court said on
page 239:

“ * * In the first place, the instrument is a lease and nothing more * * *”
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If we take the requirement of the statute which states that the owner of the
property, when claiming exemption, must have “legal title”, then, in law, we can
assume that title means full, independent and fee ownership. The word. “title” must
denote, and it does denote, complete ownership in fee. See In 7e Polis Estate, 271
N. Y. Supp. 731, (1934), and see also Smith vs. Bank of America National Trust
and Savings Association, 57 P. 2d 1363 (1936). :

In the case of United States vs. Hunter, 21 Fed. 615, at page 617 (1884) the

court said:

“k % % Sometimes the word ‘title’ is used in a general sense, so as to
include any title or interest; but ‘title’ in common acceptance means the full
and absolute title. We can speak of a man as having title to certain lands,
the ordinary understanding is that he is the owner of the fee, and not that
he is a mere lessee.”  (Italics ours.)

Century Dictionary defines the word “title” as “ownership; absolute ownership ;
the unincumbered fee.”

The Constitution of the State of New Jersey, Article VIII, section 1, paragraph
3, provides that:

“Any citizen and resident of this State now or hereafter honorably
discharged or released under honorable circumstances from active service
in time of war in any branch of the armed forces of the United States,
shall be exempt from taxation on real and personal property to an aggregate
assessed valuation not exceeding five hundred dollars * * *.”

In 1951 the Legislature implementéd the constitutional provision referred to here-
inabove. Chapter 184, P. L. 1951 (N. J. S. A, 54:4-3.12 i to u) provides that a
veteran making application for his exemption shall establish that

“ % ¥ % he is the owner of the legal title to the property on which exemp-
tion is claimed.” (Italics ours.) .

In the case at hand, you advise us that the veteran does not own the property
in- fee, but is in possession by virtue of a ninety-nine year lease, and since our
courts have held that a lease is an estate in lands less than a freehold, it falls in
the category of personal property- despite its relation to real property. Therefore,
it is the opinion of- this office that the veteran did not have legal title to the pro-
perty by virtue of mere possession, and is not entitled to the benefits given to him
by the New Jersey Constitution nor chapter 184, P. L. 1951.

Having answered question number 1 in the negative, I think we have disposed
of the answer to question number 2, because it is our opinion that the right to
exemption is not predicated upon the payment of taxes by the veteran, but upon the
proposition in law that the veteran is owner of legal title to property on the critical

‘axing date. _
Respectfully submitted,

T rEODORE D. PARSONS,
Attorney General.

By: Benjyamin M. Taus,
Deputy Attorney. General.
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OcroBer 20, 1952.

HoworaBLE CHARLES R. ERDMAN, JR.,
Comaissioner, Department of Conservation and Economic Development,

. 520 East State Street, i

Trenton, New Jersey.
FORMAL OPINION—1952. No. 36.

Dear COMMISSIONER :

You have requested our opinion as to whether your department is authorized by
the Appropriation Act of 1952 (Chapter 43, P. L. 1952) to grant State aid from
coast protection moneys for certain repairs to the bulkheads and concrete wall around
Deal Lake at Ocean Township and Asbury Park, New Jersey. The pertinent section
of the Appropriation Act provides money for “beach protection along the Atlantic
coast, Delaware bay, Sandy Hook and the Raritan bay, including construction of
beach protection measures, bulkheads, back fills, groins, jetties, pumping of sand,
advertising and inspection costs.”

It appears from information and maps furnished to me that Deal Lake, although
separated from the Atlantic Ocean by only a 700-foot strip of beach and highway,
is a body of fresh water, ordinarily not affected by the ebb and flow of the tide;
and that its shores have not been washed by the sea for many years except in un-
usually severe storms. The waters of what is now Deal Lake, formerly flowed into
the ocean and the present site of the lake was an ocean inlet, but its character was
changed when access from the inlet to the ocean was closed off by the construction
of the artificial 700-foot strip above mentioned. It further appears that while the
damage now sought to be repaired was partly caused by the hurricane of 1950, the
main cause thereof has been natural deterioration not connected with the action of
the sea. ’

In my opinion, the repairs in question to the shores of Deal Lake would not
be a “beach protection” measure along the “Atlantic coast,” within the meaning of the
Appropriation Act.

The “coast” ordinarily means that land which is washed by the sea. Mahar vs.
Gartland S. S. Co., 154 Fed, 2d 621, 622 (C. C. A, 2d); U. S. vs. Bain, 40 Fed. 455,
456. Likewise, the word “beach” ordinarily means the land between ordinary high
water mark and low water mark, or the area over which the tide ebbs and flows.
Anderson vs. De Vries, 93 N. E. 2d 251, 255, 326 Mass. 127; Town of Easthampton
vs. Kirk, 68 N. Y. 459, 463; see also State vs. Wright, 54 N. J. L. 130, 23 Atl. 116.
Although in certain contexts the words “beach” and “coast” have been construed to
have broader meanings (see for example dnderson vs. De Vries, supra, and Pacific
Milling and Elevator Co. vs. City of Portland, 133 P. 72, 76, 64 Ore. 349), I find
no basis for construing the above quoted provision of the Appropriation Act as .
including the shore of a fresh water lake separated from the ocean by 700 feet or
more of land. On the contrary, the context suggests that what the Legislature in-
tended to aid in the Appropriation Act was the effort of local seashore communities
to prevent erosion, by the action of the waves and the tides, of beaches bordering
the Atlantic Ocean (plus Delaware Bay, Sandy Hook and Raritan Bay).

It is also observed that chapter 258 of the laws of 1946 (N. J. S. A. 12:6A-1
et seq.) authorized the State Department of Conservation to repair or construct
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bulkheads and other beach protection devices along the Atlantic Ocean, including
“any inlet along the coast of the State of New Jersey” in order to “repair damage
caused by erosion and storms, or to prevent erosion of the beaches and to stabilize
the inlet.” Here again, it seéms clear that an inlet, within the purview of that law,
was a body of water whosé shores might be eroded by the action of the sea and its
tides and might therefore need to be stabilized. In the case of Deal Lake, erosion
by the sea has already been prevented and the shores of the lake stabilized by the
construction of the beach and highway separating it from the ocean.

These reasons lead to the conclusion that the aforesaid request for State aid
from coast protection moneys cannot legally be granted.

Yours very truly,

Taropore D. Parsons,
Attorney General.

By: Tromas P. Coox,
Deputy Attorney General.

tpc;b

DrcEMBER 3, 1952,

Major William O. Nicol, Supervisor,
Hotel Fire Safety,

1060 Broad Street,

Newark, New Jersey.

FORMAIL OPINION—1952. No. 37.

Drar Major Nicon:

Your letter of August 27, 1952, requesting an opinion intefpreting N. J. S. A.
29:1-11 (L. 1948, c. 340, p. 1330, sec. 4, as amended L. 1950, c. 245, p. 827, sec. 1),
received.

N. J. S. A. 29:1-11 reads in part as follows: “ ‘Hotel' means every building
kept, used, maintained, advertised as or held out to be a place where sleeping ac-
commodations are supplied for pay to transient or permanent guests, in which fifteen
or more rooms are rented, furnished or unfurnished, including any room found to be
arranged for or used for sleeping purposes, with or without meals, for the accom-
modation of such guests, or every building, or part thereof, which is rented for hire to
thirty or more persons for sleeping accommodatlons

The specific questions presented are whether a building used as a residence for
retired Salvation. Army officers, and buildings used as nurses’ homes and operated
in connection with hospitals, are subject to said law, and if so, must a hotel regis-
tration fee be paid.

It is my opinion that the building to be used as a residence for retired Salvation
Army officers is subject to said law, so long as the occupants pay rent, though
nominal, and a registration fee must be paid.
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The statute is explicit in its definition of a hotel. If the conditions are met, the
law applies. This being a statute in derogation of common law principles and public
freedom, it must be strictly construed, and we are not at liberty to read.into it an
interpretation other than that expressly set forth by the legislators, who undoubtedly
would have provided exemptions had such been their intent.

I am further of the opinion that nurses’ homes such as confront you are not
subject to this law, and no registration fee is necessary. The nurses’ homes are in
effect part of the hospital plan, and the accommodations offered are part of the nurses’
salaries. As such, it appears that no rent is paid, which the statute holds to be an
essential factor to designate such a building a hotel.

I trust that the foregoing answers the questions raised.

Very truly yours,

Henry W. EckEiL, Jr.,

E Deputy Atiorney General,
HWE/LL. :

OcroBer 30, 1952,
Hon. TaHOoMAS S. DIGNAN,
Deputy Director of Civil Defense,
State House Annex,
Trenton, New Jersey.

FORMAIL OPINION—1952. No. 38.

DearR MR. DieNAN:

Receipt is acknowledged of your letter in which you request my opinion as
to the operation and effect of chapter 12 of the laws of 1952 entitled “An act to
provide disability, death and medical and hospital benefits for civil defense volunteers
who may suffer injury as a result of participation in authorized civil defense
service.” '

You submit for my consideration and opinion three specxﬁc queries. Your
queries and the answers thereto follow:

“Question Number 1. Can actual daties by Civil Defense volunteers
with the regular police or fire departments constitute practice or training
sessions and as same will the Civil Defense volunteers be covered by insur-
ance under this bill?”

If the Civil Defense volunteers are expected to work with the local police and
fire departments, in order to obtain practical training for meeting emergencies which
might occur in connection with defense problems, then any injury arising out of and
in the course of the performance of duty sustained by any of these volunteers
would be compensable under the chapter. The practice or training should be bona
fide practice or training sessions, and the local municipalities should not be per-
mitted to take advantage of the services of the Civil Defense volunteers by utilizing
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them for purely normal local police and fire department activities, in order to econ-
omize and save paying for regular employees to perform these services.

“Question Number 2. As to minors in Civil Defense, in the event of
accident, etc, do they receive compensation the same as persons deemed
unemployed inasmuch as they are students and therefore, not earning a salary
per ‘C. App. A 9-57-3, payt. of $15.00 per week’.”

The provisions of chapter 12 do not distinguish between minors and those
legally competent as to the payment of benefits. If the minor, whether student
or not, can produce proof of earnings entitling him to greater than the $15.00 per
week minimum benefits, he should be paid such greater benefits, otherwise, he is
entitled to the $15.00.

“Question Number 3. If in the event the volunteers carry private in-
surance covering hospital, medical or accidental, etc., as many do, or in the
cases where industry carries this coverage for employees, will the Civil
Defense volunteers benefits be reduced by the amounts of the private benefits
or will they receive no aid due to the private coverage. Kindly clarify this
section for us.”

The question relating to whether or not benefits under chapter 12 would be
affected by outside hospital, medical and accident insurance coverage is a difficult
one to answer categorically, because in s0 many cases the ‘answer depends upon the
provisions of the insurance contract. Under the Blue Cross.plan, hospital and medical
benefits are not payable in cases covered by Workmen’s Compensation liability. This
is because of the express provisions in the Blue Cross contract. There is nothing
in the Workmen’s Compensation Act itself, or in chapter 12, which would bar the
payment of benefits or require allowance for benefits paid under the outside insur-
ance. Of course, where the Blue Cross or other hospital plan pays the hospital
bills direct it does not seem that the plan is necessarily entitled to reimbursement,
contra, if the State Department of Defense paid for the hospital and medical care,
I find no provision in chapter. 12 entitling the State to look to the Blue Cross or
other insurance plan for. reimbursement. In the absence of any provision in chapter
12 from which it can be deduced that an allowance must be granted for outside
insurance coverage, whether expressly or by implication, such allowance is not
required. Premiums for the insurance are privately paid and the employee is
entitled to the benefits thereof.

Very truly yours,

Taeopore D. Parsons,
Attorney General.

By: JosgpH LANICAN,
Deputy Attorney General.
JL:rk
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Novemser 10, 1952,
Hon. J. LiNDSAY DEVALLIERE,

Division of Budget and Accounting,
State House, Trenton, N. J.

FORMAL OPINION—I1952. No. 39.

Dear MR, DEV ALLIERE :

I have your memorandum directed to the Attorney General under date of
Qctober 14, 1952 in which you ask the following question:

“Is it your opinion that any portion of the $339,420 allocated by the
State Legislature in the 1952-53 budget for new positions in the Division
of Motor Vehicles may be used for purposes other than the employment
of new employees?”

The answer to this question is, “No.” )

This appropriation is a line item and is self-explanatory. It is made for the
single and specific purpose of adding new employees in the Division regardless of
where they may be assigned for work.

Yours very truly,

TaEODORE D. PArsoNs,
Attorney General.

By: Jomn J. Krrcuen,

Deputy Attorney Generol,
jikm

DEecemser 1, 1952.
Dr. Lester H. CLEE, President,
Civil Service Commission,
State House, Trenton, N, J.

FORMAL OPINION—I1952. No. 40.

Dear Dr, CLeg:

You have requested an opinion as to whether or not you have authority to
approve appointments in the unclassified service of persons appointed by the heads
of each institution coming under the jurisdiction of the Department of Institutions
and Agencies, .and similar appointments made in the other 13 maJor departments
by persons other than the 13 principal department heads.

As we understand it, the Chairman of the State Parole Board takes the position
that he is entitled to one clerk or secretary and one confidential employee or agent
in the unclassified service, pursuant to the provisions of R. S. 11:4-4(m).

The discussion of R. S. 11:44(m) is restricted to the question of its appli-
cability t» the State’ Parole Board.and'its right to appoint one clerk or secretary
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and one confidential employee or agent in the unclassified service. What follows
concerning the State Parole Board may or may not apply to the various other
boards and commissions depending upon a study of the establishment, history and
functions of such boards and commissions.

R. S. 11:44(m) provides:

“One clerk or secretary and one confidential employee or agent (in the
unclassified service) to each Justice of the Supreme Court, the Chancellor,
each Vice Chancellor, judge, principal executive officer and each State
department, board or commission, when such Justice, Chancellor, Vice Chan-
cellor, judge, principal executive officer, departmnet head, boerd or com-
mission certifies to the commission that such clerk or secretary and such
additional confidential employee or agent is essential to the work of the
court, department, board or commission.”

Under R. S. 30:1-2 (P. L. 1948, chap. 87) the Legislature continued the
Department of Institutions and Agencies and constituted it a principal department
in the executive branch of the State Government. Such department consists of the
State board of control of institutions and agencies, which shall be the head of the
department, the Commissioner of Institutions and Agencies, who shall be the
principal executive officer of the department, with such divisions, bureaus, branches,
committees, officers and employees specifically referred to in thé act.

By R. S. 30:4-123.1 (P. L. 1948, chap. 84) the provision conferring power upon
the board of managers to grant paroles was repealed. By this act there was created
and established within the Department of Institutions and Agencies a State Parole

" Board of three members: a chairman, and two associate members.

Because of R. S. 30:1-2 (P. L. 1948, chap. 87) a “principal executive officer”
under R. 8. 11:44(m) cannot mean the parole board because-P. L. 1948, chap. 87
says the “Commissioner of Institutions and Agencies (who) shall be the principal
executive officer of the department.” :

The State Parole Board may comeé tnder the word “board” defined in R. S.
11:4-4(m) supre, even though the parole board was created and established within
the Department of Institutions and Agencies on the theory that although it took
the place of the various boards of managers in regard to parole matters (by the
repeal of R. S. 30:4-106.1, 2, 3) it nevertheless established a distinct “board.” If
the Legislature had intended that the parole board be merely an arm of the
board of managers in matters relating to parole it could have done this by
amendment of P. L. 1918, chap. 147, transferring matters relating to parole from
the board of managers to the parole board. However, the Legislature did not do this.
It chose rather to establish a parole board defining its composition, powers and
duties and expressly repealed the sections by which the board of managers had
power over parole. The fact that the Legislature established the parole board
within the Department of Institutions and Agencies may be merely indicative of
the Legislature’s intention of keeping the various departments limited to 14 under
the reorganization, but does not necessarily mean that a “board” established within
one ‘of the 14 principal departments should not constitute a “board” within R. S.
11:44(m). :

It would seem .further that if the Legislature intended to exclude a board,
whether ‘within or without one of the 14 departments, from the provisions of R. S.
11:44(m), it would have done so, especially in view of the fact that R. S. 11:44(m)
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was amended twice, once on June 12, 1948 and again on May 23, 1952 both occasions
being ‘subsequent to the amendment of R. S. 30:1-2 (P. L. 1948, chap. 87) without
deleting, defining or explaining the word “board.”

May it not be assumed that the Legislature left the word “board” in R. S.
11:4-4(m) because it intended that it should remain in? This assumption becomes
more forceful when it is realized that the word “board” was left in with the com-
plete 'knowledge of the Legislature that it had reduced the various departments and
agencies to 14 principal departments and no one of the 14 departments constitutes
a “qu?rd." Therefore, it may be reasoned that the Legislature, anticipating the
obscurity which would result by the reorganization, would have excluded “boards”
but for the fact that it meant intentionally to leave it in.

. R. 8. 11:44(m) applies to the State Parole Board simply because the statute
mc}udes “boards” as a class of agencies that may appoint in the unclassified service
strict construction notwithstanding. ’

Yours very truly,

Turooorg D. Parsons,
Atitorney General.

By: Jomn W. Gricecs,

g Deputy Attorney General.
wg :n

_ DrcemBER 22, 1952,
Tae HoNorABLE SANForp Bares, C ommissioner, :

Department of Institutions and Agencies,
State Office Building,
Trenton, New Jersey. "

FORMAL OPINION—1952. No. 4l.

Drar ComMIssioNER BATES:

] You have requested an interpretation of the provisions of chapter 56, P. L. 1950,
which permits a prisoner in confinement in default of fine to discharge the fine a’t:
the rate of $3 per day for each day of imprisonment. . .

In the case under consideration it appears that the prisoner was given a
sentence having a minimum and a maximum term and, in addition, 'a fine was irﬁ-
posed upon him. In default of payment thereof he stands committed. You indi'ca.\té».
that the .parole board has granted him a parole, effective immediately, with regaird
to the minimum-maximum sentence imposed upon him, and his present incarceration
relates solely to failure to pay the fine.

.You desire to be advised whether the sentence upon which he was paroled will
continue to run to its maximum expiration date at the same time that he is working'
out the fine. _ : ' o

It is our opinion and we advise you that such a prisoner is deemed to have
the fiual status of a prisoner paroled on his minimum-maximurm senterice and a
convict in confinement serving time in default of payment of the fine imposed upoh
him. : : : )

We find no authority in chapter 84, P. L. 1948, ‘the Parole Law, which would’
permit or authorize the State Parole Board. to hold a sentence in suspension and



132 OPINIONS

defer the effective date of parole to accommodate an intervening period of. im-
prisonment such as that represented by the case here und_er review. Accordm.gly,
a parole granted by the State Parole Board, becomes eﬁ'ectlve. upon the .date specified
therein and the sentence of the prisoner continues to run until the maximum thereof
unless said parole is revoked for cause, as provided by law. .

In the situation you speak of, the confinement of the prispner in' default of
payment of the fine is analogous to a consecutive sentence following a prior sentence
upon which parole had been granted by the board. '

The manner in which consecutive sentences shall be dealt with is set out in the
case of In re Fitzpatrick 9 N. J. Super. 511 (County Court, 1950) ; afﬁr'med 14 N. J.
Super. 213 (App. Div. 1951). Therein it is stated that when parole is 'gr.anted on
one of a series of consecutive sentences, such parole shall become eﬂ’f:ctxve uport’
the date specified therein and thereupon while under such parole, the prisoner shall
enter into and upon service of the next succeeding sentence. At that 'flme, as the
court observed, he has the dual status of a prisoner on parole on a prior sentence
and a prisoner in confinement on the next succeeding sentence.

Accordingly, with respect to the case under discussion, the same result obtains
and the prisoner is deemed to be serving his sentence of incarceration, upon .whlch
he has been paroled, and at the same time he is disposing of the fine for which he
is now in confinement under default of payment thereof at the rate of $3 per each
day of imprisonment as provided in chapter 56, P. 1. 1950.

Very truly yours,

THEODORE D. PArsons,
Attorney General of New Jersey.

By: EuceNE T. URBANIAK,
Deputy Attorney General.

ETU:HH

DxeceMBER 17, 1952,
Hon. Warter T. MARcETTS, JR.,
State Treasurer,
State House,
Trenton, New Jersey.

FORMAL OPINION—1952. No. 42.

DEAR Mg. MARGETTS:

You ask whether the benefits of Social Security coverage under section 21.8' of
"the Federal Social Security Act are available to employees of specified political
subdivisions of the State of New Jersey in view of the enactment of chapter 253
of P. L. 1951. .

Section 218(b) and (d) of the Social Security Act limits coverage to those
individuals who are not already covered under an existing retirement system of
the State or of any of its political subdivisions. ’ :
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Specifically, section 218 (b) (4) provides :

“The term ‘retirement system’ means a pension, annuity, retirement,
or similar fund or system established by a State or by a political sub-
division thereof.”

and (d) states:

“No agreement with any State may be made applicable (either in the
original agreement or by any modification thereof) to any service per-
formed by employees as members of any coverage group in positions covered
by a retirement system on the date such agrecment is made applicable to
such coverage group.”

The nub of the question for determination is whether the political subdivisions
of the State have already “established” a retirement system for their employees
which would bar coverage under the Social Security Act.

A retirement system is deemed to be established when an employer has in
operation an existing plan entitling his employees to specified benefits in consideration
of services rendered or in recognition of merit. The usual indicia of an established
plan are that: coverage available for all employees or specified classes; eligibility
requirements are definitely specified; stated benefits are payable, the amount and
duration dependent on the length of service and salary of the employee. If such
factors are existent then, without doubt, a plan has been established and would
operate to deny coverage under the Social Security Act to those employees eligible.

The pertinent statutory provisions:

R. S. 43:12-63. Persons holding office, position or employment; retivement
Whenever any person holding office, position or employment, in any
borough, has or shall have been continuously in office, position or employ-
ment in such borough, whether elective or appointive or. both elective and
appointive, for a period of twenty-five years; and has or shall have attained
the age of sixty-five years, the governing body of such borough may allow

the retirement of such person irom service, upon his application. L. 1949,
c. 262, p. 829, § 1.

R. S.43:12-64. Amount of Pension.

Upon any such retirement, the person so retired shall be entitled, for
and during the remainder of his natural life, to receive an annual pension
equal to one-half of his salary or compensation at the time of his retire-
ment or at the time of his completion of twenty-five years of continuous
service, whichever is greater, and the governing body of the borough shall
provide for the payment of such pension. L. 1949, c. 262, p. 829, § 2.

R. S. 18:5-50.9. Terminating employment of employees 65 years old, resolution.

The board of education of any school district, by resolution duly adopted
by a majority of the members of the board, may terminate the employment
of any employee of the district who has or shall have attained the age of
sixty-five years, as of the date or time specified in the resolution, * * *
notwithstanding the fact that such employee has or shall have acquired
tenure of office or employment by virtue of the provisions of any other
law. * * *
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R.S. 43:9-1. Conditions for retirement; amount of pension.
A person who has been continuously in the employ of any county for
a period of forty years and has reached the age of sixty-five years, may
retire or be retired at any time thereafter.
On and after his retirement such employee may be paid by the county
one-half of the amount he was receiving as salaty from the county at the
time of his retirement.

R. S. 43:12-1. Retirement for service and age.

A person who has been continuously in the employ of any city for a
period of twenty-five years and has reached the age of seventy years or who
has been continuously in the employ of any city for a period of forty years
and has reached the age of sixty years or who has been continuously or
otherwise in the employ of any city for a period of twenty-five years and
has reached the age of seventy-five years, may retire or be retired at any
time thereafter, * * *

R. S. 43:12-56. Assessors of taxes; amount of pension.

Any person, who shall have held the office of assessor of taxes in any
township continuously for a period of twenty-five years and who shall h.ave
reached the age of eighty years while holding such office, may be retu.‘ed
upon pension by thé township committee on his application or on motion
of the township committee, * * *

R. S. 43:12-57. Retirement of tax collectors.

The governing -body of any township may retire any person, who has
served as collector of taxes in the township for twenty-five years and who
has attained the age of seventy years, on pension in such amount as shall be
determined by said governing body. I. 1944, c. 154, p. 585, § 1.

R. S. 43:12-57.1. Health officers, retirement of
The local board of health of any township is authorized and empowered,
in its discretion, to order the retirement from the service (on a pension
as hereinafter provided) * * *

R. S. 43:12-574. Treasurer; retirement

The governing body of any township may retire any person, who has
served as treasurer of the township continuously for twenty years * * *

R. S. 43:12-575. Clerk of township
The governing body of any township may retire on pension any person
who has sérved continuously as clerk of the township for twenty-five
years, * * ¥

The above specified statutory provisions do not, of themselves, constitute a
retirement system which would bar the employees working in such positions from
coverage under section 218 of the Social Security Act.

The statutes are not self-operative but merely authorize a governing body, if
and when proper legal action is invoked by it, to formulate a retirement plan or

ATTORNEY GENERAL 135

system for its employees. These unilateral acts of the Legislature do not, of
themselves, erect the necessary scheme so that it may be considered that a retirement
plan or system is legally effective. They do not create any entitlement to benefit
on the part of employees occupying the positions denominated therein. In order to
effectuate the purpose of the statute, further action is required, either by ordinance
or resolution. In the absence of any such implementation, a “naked” contingent
right exists which does not materialize until the political subdivision acts. If a
political subdivision *stands by” and does nothing then, without question, an
employee has only an inchoate right, which vests only if and when a plan or system
is created by a legislative act of his employer. Until such affirmative legal action,
on the part of the particular political subdivision, to carry out the purpose of the
statute, is completed, a retirement system is not constituted, within the meaning
of section 218. Given their broadest interpretation, the statutes merely authorizes
a governing body, if and when it deems it necessary, to create rights to a pension
or retirement benefit, by legislative action on its part, for employees who occupy
certain offices or who are engaged in certain employment, This is insufficient to
establish a plan or system for the retirement of the employees.

If a political subdivision has, by ordinance or resolution, pursuant to a statute,
adopted an ordinance or resolution for the benefit of employees holding certain
positions or offices, some guéstion of discrimination may arise, if the municipality
does not invoke the: provisions of the statute for the benefit of other employees
who' have served meritoriously for the required period of time. However, it has
been held that a pension granted by public authorities is not a contractual obligation
but a gratuitous allowance and that the pensioner has no vested right. Moran vs.
Firemen’s and Policemen’s Pension (November 1942) Hudson C. C, 28 Atl. (2nd)
885. It may be necessary, therefore, if an application for coverage under the Social
Security Act is made on behalf of employees who might be entitled to the benefit
of the aforesaid statutes, that inquiry be directed to the proper municipal -officials as
to whether other employees have been granted the benefit permitted under those
statutes. If such has been the case, the question of discrimination will, at such
time, have to be carefully examined and determined. -

Very truly yours,

TEEODORE D. PARSONS,
Attorney General.

By: Witiam C. NoweLs,

Deputy Attorney General.
TDP :wnr
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: Decemser 19, 1952.
Hon. WiLLiaM ]. DEeaRDEN, Director,
Division of Motor Vehicles,
‘State House, Trenton, N. J.

FORMAL OPINION—1952, No. 43.

DEeAR SIr:

I have your memorandum of December 10, 1952 in which you refer to the law
requiring commercial vehicles exceeding a gross weight of 6,000 pounds to be
equipped with mud flaps for operation on the highways in New Jersey on or after
January 1, 1953. In addition, you mention R. S. 39:3-15 N. J. S. A. concerning
reciprocity granted non-residents. Your question was whether or not you should
impose the law requiring mud flaps upon non-resident commercial vehicles of the
class designated in the law. ) )

The answer to this question is, Yes.

Chapter 343, Laws of 1952, in section 1 provides:

“No person shall operate or cause to be operated any bus, truck, full
trailer or semitrailer of registered gross weight exceeding three tons on any
public highway unless the same is equipped with suitable metal protectors
or substantial flexible flaps on the rearmost wheels, and, in case the rear
wheels are not covered at the top by fender, body or other parts of the ve-
hicle, the rear wheels shall be covered at the top by protective means, of
such standard type or design and installed in such manner as shall be approved
by the Director of the Division of Motor Vehicles in the Department of
Law and Public Safety and as shall conform substantially to any require-
‘ments of the Interstate Commerce Commission governing similar subject
matter, in order to prevent, as far as practicable, such wheels from throwing
dirt, water or other materials on the windshields of the following vehicles,
except in cases in which the motor vehicle is so designed and constructed
that the above requirements are accomplished by reason of fender or body
construction or other means of enclosure; provided, howewver, this act shall
not apply to pole trailers, dump trucks, tanks, or other vehicles where the
construction thereof is such that complete freedom around the wheel area
is necessary to secure the designed use of the vehicle.”

You will note that this section makes no distinction between persons operating
a New Jersey-registered vehicle and persons operating vehicles registered in a State
other than New Jersey.

R. S. 39:3-15 N. J. S. A. cited in your memorandum applies only with respect
to registration and is quoted as follows:

“Any passenger type motor car, omnibus, motor vehicle used for trans-
portation of goods, wares and merchandise, motor cycle, or motor-drawn
vehicle belonging to a non-resident, and which has been registered in ac-
cordance with the laws respecting the registration of motor vehicles of the
State, Territory, Federal district of the United States or province of the
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Dominio'n of Canada, or foreign country, in which the non-resident resides
and which has conspicuously displayed thereon the registration numbetj
thereof, may, without complying with the provisions of this subtitle with
respect to registration, be operated in this Stale during such portion of the
entlre. vear as the free operation of a similar type of vehicle belonging to
a resident of this State and registered in compliance with the laws of this
.State, a‘nd whose registration number is conspicuously displayed thereon
1s pe.rmltted in the State, Territory, Federal district or province of the:
Dominion of Canada, or foreign country, of the non-resident.”

R In view of the fact that the c_ommonly-referred-to reciprocity section of Title 39
(. .”S.. 39:3-15 N. J. S. A)) by its wording applies only “with respect to registra-
tion” it does not affect the enforcement of chapter 343, laws of 1952 as ahove quoted,

Yours very truly,

Twureovore D. Parsons,
Attorney General.

By: Jorn J. Krrcmew,

ik Deputy Attorney Genera{
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FEBRUARY 17, 1953.
Danier Bercsma, M.D., M.P.H., :
State Commassioner of Health,

* State House,

Trenton, New Jersey.

FORMAL OPINION—1953. No. 1.

DEar Dr. BercsMa:

Under date of December 10, 1952, you requested an opinion of our office determin-
ing the exact responsibilities of the Board of Beauty Culture Control under R. S.
45:4A-10 (P. L. 1943, Chapter 9, Section 10)'in promulgating rules and regulations
relating to courses in beauty culture to be administered in private schools as contrasted
to public or vocational training schools which are under the jurisdiction of the State
Board of Education.

The answer is that R. S. 45:4A-10 places the responsibility upon the State Board
of Education for the promulgation of rules and regulations relating to courses of
beauty culture as they are given in public, private and vocational training schools of
this State.

R. S. 45:4A~10 states that,

“No school of beauty culture of this State shall be granted a certificate
of registration or license, and no school of beauty culture of another State, '
territory, or the District of Columbia .shall be approved by the department,
unless it shall comply in all respects with the rules and regulations of the
State board of beauty culture control and State Board of Education relating
to courses in beauty culture as they are given in the public schools or voca-
tional training schools of this State, * * *”

A reading of the aforementioned paragraph of Section 10 of the Act clearly pro-
vides that private schools of beauty culture shall be granted a certificate of registration
or license or approval only when they meet two requirements. First, they must comply
in all respects with the rules and regulations of the State Board of Beauty Culture
Control and, second, they must comply in all respects with the rules and regulations
of the State Board of Education relating to courses in beauty culture as they are
given in the public schools or vocational training schools.

It is clear that the Act intends that the courses of study for beauty culture be the
same in all schools, whether public, private or vocational.

Turning to R. S. 45:4A-35 (P. L. 1938, Chapter 120, Section 5), which states,

“Nothing in this chapter shall limit in anyway the right of the State
Board of Education or any local board of education to establish and operate
courses in beauty culture, to employ teachers, to determine the standards for
teaching and the qualifications of teachers, to determine courses of study, to
determine the standards for the admission, progress, certification and gradua-
tion of students, to determine any and all standards and rules as to quarters,
supplies, equipment and anything whatsoever pertaining to the establishment,
operation and maintenance of a course in beauty culture operated by a public
school. Nothing in this chapter sholl be interpreted to give any person or
agency other than the State Board of Education and the local boards of
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education the right to prescribe any requirement of any kind whatsoever for
courses of beauly culture in public schools or for teachers or pupils in such
courses.” (underscoring supplied.)

Logically, it follows that since R. S. 45 14A-35 clearly forbids the State Board
of Beauty Culture Control to prescribe any requirement whatsoever for courses of
beauty culture in public schools and since R, S. 45:4A-10 clearly states that private
schools must comply in all respects with the rules and regulations of the State Board
of Beauty Culture Control and State Board of Education relating to courses in beauty
C}Jlture as t.hey are given in public or vocational training schools, the rules and regula-
tions mentioned therein refer to the powers of the State Board of Beauty Culture
Control under R. S. 45:4A-13 and 16 (P. L. 1935, Chapter 307, Sections 12 and 15)
to n.nake rules and regulations, and the courses in beauty culture as prescribed for
public schools refer to the power of the State Board of Education under R. S
45:4A-35. T

Accorc:lix?gly we advise you that the State Board of Beauty Culture Control has
no responsibility and no authority to promulgate rules and regulations pertaining to
courses of study of beauty culture in private beauty schools.

Very truly yours,

Trropore D. Parsons,
Attorney General,

By: Herman M. Bery, Jx,

Deputy At
TDP/HMB/LI, puty orney General.

FEBrUARY 20, 1953.
TaE HONORABLE SANFORD BATES, Comanissioner,
Department of Institutions and Agencies,
State Office Building.
Trenton, New Jersey.

FORMAL OPINION—1953. No. 2.

Dear CoMMISSIONER BATES:

. You desire to be advised whether an jndividual convicted as a disorderly person
is deemed to have been convicted of a crime within contemplation of Chapter 84,

P. L. !9.48, _Sectiorn 24, It is our opinion and we advise you that the answer to this
proposition is in the negative. ) '

Section 24 reads as follows:

- “A prisoner, whose parole has been revoked because of conviction of a
crime committed while on parole, shall be required, unless sooner reparoled
by the board, to serve the balance of time- due on his sentence to be com-
puted from the date of his original release on parole. 1f parole is revoked for
reasons other than subsequent conviction for crime while on parole then the
parolee, unless sooner reparoled by the board, shall be required to serve the .
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balance of time due on his sentence to be computed as of the date that he was
declared delinquent on parole.”

Since the sanction imposed in the cited section upon one convicted of crime -
while on parole serves to require him to remain in confinement for an additional
period of time, the law must be strictly construed, as*is the case in penal statutes,
and the interpretation most favorable to the accused will apply. See Sutherland’s
Statutory Construction, 3rd Edition, Vol. 3, Sec. 5604.

Additionally, the subject matter received the attention of our courts in State vs.
Block, 119 N. J. L. 282 (Supreme Court, 1938), where it said:

“Conviction as a disorderly person is not a conviction of crime.”

Of similar effect is Stdte vs. Lawvato, 7 N. J. 137 (1951).

Accordingly, in view of the above decisions, you are advised that an individual
on parole adjudged a disorderly person as now provided in N. J. S. Title 2A, Sub-
title 12, is not deemed to have been convicted of crime within the meaning of Section
24 of the Parole Law, supra, and is not subject to the sanctions contained therein.

Very truly yours,

THEODORE D. PARSONS,
Attorney General,

By: EuceNE T. UrRBANIAK,
Deputy Attorney General.

ETU:HH

FeBruary 20, 1953,

Tar HoNORABLE SANFORp Bares, Commissioner,
Department of Institutions and Agencies,

State Office Building,

Trenton, New Jersey.

FORMAL OPINION—1953. No. 3.

Dear -CommissionErR BaTes:

You desire to be advised of the legal authority of the State Board of Child
Welfare to consent to the performance of surgery upon certain infant children in
situations wherein the said board is not acting as legal guardian but is administering
some form of welfare services to said children as provided in Chapter 138, P. L. 1951.

It is our opinion and we advise you that in the absence of legal guardianship in
the said board, pursuant to an order of a court of competent jurisdiction, we per-
ceive no statutory warrant of authority to give consent to perform surgery on minor
children for whom the board merely provides “welfare services” under Chapter
138, P. L. 1951. ’

“Under the law, the least manual touching of the body of another against his
will, constitutes an assault and battery.” See Central R. R. Co. of N. J. vs. Stmandl,
124 N. J. Eq. 207 (Chanc. Ct., 1938).

Wrongful abuse of authority is an assault and battery even when involving the
medical services of a physician. See Whartons Criminal Law, Vol. I, p. 1105, Sec.

810.

A
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. _A proper exercise of authority or duty conferred upon one by law is always

Justification and a defense to an action for assault and battery, as in the case of a

ggg;nt bwho moderately chastises a child (See Wharton, supra, Vol I, p. 1117, Sec
; but who does not exceed the bounds of propri ble ; :

330) ;. ' ¢ opriety and re

infliction of punishment. propriely reonableness in the

Thus, if we were to answer your query in the affirmative we must find in the
statute under consideration some authority conferred upon the board to consent to
the performance of surgery upon children not legal wards of the board. We find
none, but rather observe a legislative intent to reserve certain rights and c.luties unto
the parents of these children. Of interest is Section 5 of the law:

“Nothing in this act shall authorize the State Board of Child Welfare
to accept the care or custody of any child, nor to provide welfare services
for any child, except with the voluntary approval and consent of the parent
parents, legal custodian, guardian or other person with whom the child ma’
be living.” g

EVell though tlle necessary consent be secured from the parents or gualdlal] as
quuned by law only thOSe welfare services deﬁned in h

s e statute may be Trovi d

( ) t D de .

”Th.e term ‘welfare services’ means consultation, counselling, and referral
to or u'txlization of available resources, for the purpose of determining and
correcting or adjusting matters and circumstances which are endangering
the welfare of a child, and for the purpose of promoting his proper develop~
ment and adjustment in the family and the community.”

- The most liberal construction of the words utilized in accordance with the com-
monly accepted meaning thereof will not accommodate the propositioh that the board
may consent to the performance of surgery on a child receiving the benefits of the
act. .IF seems most significant to us that no mention is made anywhere in the above
definition of “welfare services” of “medical or surgical services.” It may be urged
by sorae that. the term “welfare” is sufficiently broad in its meaning to encompass
surglc.al services. If any such decision exists in this jurisdiction it }Tas escaped our
attention,

' It is within the clear power of the Legislature to enact statutes for the protec-
tion of the health of the infant wards of the State. 31 C. J. p. 994. In New Jersey.
we have done this with respect to children committed to the guardianship of thi;
same .boarc'i. See Sec. 22, Chapter 138, P. L. 1951. Not so as to those children
rec'e1v1§1g aid }mder Article T of the same statute, Nor does the declaration of public
Pollcy in Section 1 of the act include the authority here sought. If such responsibility
Is to be vested in the board then the medium is by legislation designed for that purpose.
th ;I‘he board may wish to consider including a general conzent for such surgery in
inesezzir:no; \cﬂc:;::]t and approval secured from the parents or guardian as required

Very truly yours,
TrEODORE D. PARsONS,
Attorney General,

. By: EuceNE T. UrBaNiaK,
ETU HH Deputy Attorney General.
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FEprUARY 20, 1953,

THE HoNORABLE SANFORD BATEs, Commissioner,
Department of Institutions and Agencies,

State Office Building,

Trenton, New Jersey.

FORMAL OPINION—1953. No. 4.

DEAR Sir:

You desire to be advised concerning the proper interpretation to be placed upon
Section 4, Chapter 207, P. L. 1950, an act providing for the disposition of persons
convicted of certain enumerated sex crimes.

You wish to be informed whether a person placed on probation under Section 4(a),
with a condition that he receive psychiatric treatment, may thereafter be subject to
‘revocation of such probation for failure to comply with such condition and subse-
quently be committed to an institution to be designated by the Commissioner of In-
'stitutions and Agencies as set forth in Section 4(b).

An examination of the pertinent sections of the law leads us to the conclusion that
. the answer to the query is in the affirmative.

The legislature in the enactment of Chapter 207, P. L. 1950, recognized that
certain repetitive sex offenders commit these crimes because of mental disorders.
Provision is made for the examination of the defendant, after conviction of certain
enumerated sex crimes, at the Diagndstic Center. If it appears from the report sub-
mitted by the Diagnostic Center that the offender’s conduct was characterized by a
pattern of repetitive compulsive behavior and, either violence or age disparity, it shall
be the duty of the court to recognize that such offender requires specialized treatment
for his mental and physical aberrations,

In Section 4, here under.construction, it is provided that the court shall dispose
of the case by one or more of the following methods: (a) Place the individual on
probation with a condition that he receive psychiatric treatment; (b) Commit such
individual to an institution to be designated by the Commissioner of Institutions and
Agencies.

The legislative intent seems clear that either one or both of these measures may
be adopted and the commitment of the defendant to. an institution following probation
and revocation thereof presupposes that the condition has been violated.

There is no suggestion that the court is limited in its treatment of the defendant
to but one of the two suggested procedures but it will appear that either or both may
be utilized for the welfare of society and the person so convicted. To adopt the con-
trary view would be to discourage the use of probation and would result in an un-
usually large number of institutional commitments without the many benefits available
in modern day probation methods.

Very truly yours,

Taropore D. PARSONS,
Attorney General,

By: EuceNeE T. URBANIAK,
Deputy Attorney General.
ETU:HH
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FeBruary 26, 1953.
RE: A-4302773 IB

Mzr. A. C. DEVANEY, Assistant Commissioner,
Inspections and Examinations Division,
Immigration and Naturchzalion Service,
United States Department of Justice,
Washington 25, D. C.

FORMAL OPINION—1953. No. §.

DEAR SIr:

By your inquiry of January 19, 1953, you raised {our questions relating to the
effect of an order expunging record of conviction secured under the provisions of R. S.
2:192-15 (now N. J. S. 2A:164-28). We believe that the issues raised can be re-
solved by the single question, “Is such an order expunging record of conviction secured
in accordance with the cited statutes equivalent to a pardon granted by the Governor
and would an individual who had secured such an expunging order be exempt from
additional punishment available to habitual offenders?”

It is our opinion and we advise you that such an order expunging record of con-
viction does not have the attributes of a full pardon granted either by the former
Court of Pardons under the Constitution of 1844 or by the Governor under the Con-
stitution of 1947.

It becomes necessary to make reference to the provisions of our former Con-
stitution because it appears that the order in question was secured in the appropriate
court of Middlesex County on January 2, 1948. The present Constitution of this State
became effective January 1, 1948. Since the proceedings were instituted under the
former Constitution, it might be urged that the individual involved had available to
him the safeguards of the former Constitution. Even if this be the case, we will
demonstrate that the result obtained from a review of the law is the same under either
Constitution.

By the Constitution of 1844, Art. V, Par. 10, it was provided as follows:

“The governor, or person administering the government, the chancellor,
and the six judges of the Court of Errors and Appeals, or a major part of
them, of whom the governor, or person administering the government, shall
be one, may remit fines and forfeitures, and grant pardons, after conviction,

-in all cases except impeachment.”

This provision of our former Constitution received judicial interpretation in an
advisory opinion of Chancellor Walker in a matter entitled In re N. J. Court of
Pardons, 97 N. J. Eq. 555 (Chancery Court, 1925). Therein it was stated that the
former Court of Pardons could not grant a pardon by a majority vote of the members
of the court unless the Governor or person administering the government, concurred.
It was further said: '

“Our Court of Pardons represents, not the parliament but the king and
his privy counsel, Cook vs. Freeholders * * * 26 N. J. L. 340. Ergo, it is
a kingly, and not-a parliamentary power—that is, one vested in the executive
and not in the legislature,”
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Elsewhere in the opinion, Chancellor Walker said (page 538):

“In this state and country, the pardoning power is, and always has been,
a prerogative of the executive department. In this state it is expressly
bestowed in Art. V of the Constitution relating to the executive department.
And Art. III, Par. 1, declares that no person or persons belonging to or
constituting that department shall exercise any of the powers belonging to
either of the others. * * * And it also provides that no person or persons
belonging to or constituting either of the other departments shall exercise
any of the powers properly belonging to it.”

Further discussion in the decision leads to the inescapable conclusion that the
pardoning power in New Jersey under the former Constitution reposes solely in the
executive and could not be fettered by any legislative restrictions and it was said
that the Legislature shall define the crimes and fix the degree and method of punish-
ment but it is within the executive authority to relieve from the punishment.

If the order expunging record of conviction is controlled by the 1947 Constitu-
tion, which was in effect at the time that the order was entered, then the result is
the same for in Art. V, Par. 1, 1947 Constitution, this is found:

“The governor may grant pardons and reprieves in all cases other than
impeachment and treason, and may suspend and remit fines and forfeitures.”

In State vs. Mangino, 17 N. J. Super. 587 (App. Div,, 1952), wherein this portion
of the Constitution received judicial attention, the court said:

“The exercise of executive clemency is exclusively the governor’s
province.”

Thus, we observe that whatever the effect of an order expunging record of con-
- viction may be, it has not the effect of an executive pardon nor does it partake of the

attributes or consequences of such a pardon. So, it can be said that the statute is not
supplemental to or in addition to the pardoning power of the governor as herein
discussed.

Your remaining inquiry deals with any exemptions that might be granted the
holder of such an order with respect to additional penalties that may be imposed under
our Habitual Offender Law (N. J. S. 2A:85-8, et seq.).

We do not believe that a discussion of this phase of the matter is necessary to a
disposition of the prime question. Suffice it to say, that in this jurisdiction additional
punishments are imposed upon persons holding former convictions for crimes de-
nominated as high misdemeanors. An examination of the expungement statute reveals
that it does not apply to a series of crimes specifically enumerated therein, the bulk of
which are high misdemeanors. In these specific instances no escape would be permitted
the holder of such an order of expungement from the operation of our Habitual
Offender Law. We make no further reference thereto for the reasons stated.

Accordingly, we hold the view that an order expunging record of conviction has
not the force and effect of a full pardon in this jurisdiction.

’ Very truly yours,
TrEeoDORE D. PARSONS,
Attorney General,
By: Eucene T. URBANIAK,
Deputy Attorney Generol.
ETU:HH

.
7
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FeBruAary 16, 1953.

Major WiLLiam O, Nicor, Secretary and Executive O flicer,
Bureau of Tenement House Supervision,

1000 Broad Street,

Newark, New Jersey.

FORMAL OPINION—1953. No. 6.

Dear Major NicoL:

This will acknowledge receipt of your communication of January 30, 1953, and
supplement of February 11, 1953, wherein you request an opinion concerning R. S.
45:3-10 as amended by Chapter 249 of the Laws of 1950. The question presented in
your communication is:

Shall the Tenement House Bureau accept plans from one, other than a
licensed architect or a licensed professional engineer, if such person files an
affidavit setting forth only that he is the designer of the plans?

Your further question is:

Whether your present procedure—accepting an affidavit from a person
who certifies that he drew the plans—should be changed.

My answer is that the procedure presently adopted and being followed by you
should be changed.

A study of the 1950 amendment reveals that no radical change was made to the
existing law. It does, however, show an enlargement of the principles theretofore
existing. The 1950 amendment is set forth with italics, which italics shows the words
which were added to the existing law.

“45:3-10. Any person who shall pursue the practice of architecture in
this State, or shall engage in this State in the business of preparing plans,
specifications and preliminary data for the erection or alteration of any build-
ing, except buildings designed by licensed professional engineers incidental
or supplemental to engineering projects, or use the title architect or regis-
tered architect, or shall advertise or use any title, sign, card or device to
indicate that such person is an architect, without a certificate thereof or while
his certificate is suspended, in accordance with the provisions of this chapter,
or any person aiding or assisting such person not having a certificate to
practice architecture or while his certificate to practice architectwre is sus-
pended, shall be liable to a penalty of not less than fifty dollars ($50.00), nor
more than two hundred dollars ($200.00) for the first offense, and a penalty
of not less than two hundred dollars ($200.00) nor more than five hundred
dollars ($500.00) for a second or each subsequent offense, which penalty
shall be sued for, and recovered by and in the name of the board. The pay-
ment to the board of an amount at least equal to the minimum penalty pre-
scribed in this act, prior or subsequent to the commencement of proceedings
for the recovery of a penalty shall be deewed and construed to be a con-
viction, and any subsequent violation shall be considered an additional offense.

Any single act or transaction shall constitute engaging in business or the
practice of architecture within the meaning of this chapter.
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Nothing herein contained shall prohibit students or employees of licensed
architects from acting upon the authority of such licensed architects, whose
certificates have not been suspended, where said students or employees are
under the immediate supervision of such licensed architect, or to prohibit any
person in this State from acting as designer of any building that is to be
constructed by himself for his own occupancy or occupancy by a member or
members of his immediate family, but no licensed architect shall permit his
name to be used in connection with the name of any other person not licensed
to practice architecture in this State in any advertisement, sign, caxd or device
in such a manner as to indicate that such other person is a licensed architect.”

The changes may be summarized as follows:

1. Prohibition of the pursuit of the practice of architecture while certificate 1§
suspended. :

2. Prohibition of person aiding or assisting a person in the practice of architecture
while certificate is suspended.

3. Payment of minimum fine, whether before or after commencement of pro-
ceedings, shall be construed as a conviction,

4. Allows any person to act as designer of any building that is to be constructed
for himself for his own occupancy or occupancy by a member or members of his
immediate family.

We are concerned principally with this last category, and it seems to me that
‘the Legislature specifically granted an exemption to persons acting in their own
behalf as it did in permitting an individual, non-licensed to practice law, the right
to plead his own case or defend himself in a pending action. _ :

R. S. 45:3-10 presents limitations to the pursuit of the practice of architecture.
This section specifically permits one nen-licensed, to design a building to be con-
structed for his own occupancy, etc. : ‘ :

In this connection, it is significant to refer to N. J. S. A. 52:32-3 (L. 1948, Ch:
203) and N. J. S. A. 40:55-52 (L. 1948, Ch. 294) which sections are.to be read
together with R. S. 45:3-10. These sections above referred to pertain to the filing
of plans in a-State department or a municipality. These laws set forth a prohibition
against filing plans and specifications for buildings, in a department in the State or
the municipality unless same have the seal of a licensed professional engineer or a
licensed architect of the State, or in lieu thereof, an affidavit sworn to by the person
who drew or prepared the same. These two laws included “licensed professional
engineer” . in the category of licensed architects. As previously stated, R. S. 45:3-10
is the section of the law pertaining to the practice of architecture, whereas the 1948
laws hereinabove mentioned made reference to the filing of plans.

The procedure presently adopted by you does not strictly {ollow the provisions
of the 1950 statute hereinbefore referred to. . )

It is, therefore, recommended that the Tenement House Bureau accept the affi-
davit of the designer of a buildng only if the affidavit states that the building is to be
constructed by himself for his own occupancy or occupancy by a member or members
of his immediate family. .
' Very truly yours,

: TrE0pORE D. PArsONS,
Attorney General,

By: Osie M. SILBER,
Deputy Attorney General,
oms;d

f,
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TrE HoNORABLE SANFORD BATES, Conunissioner,
Department of Institutions and Agencies,

State Office Building,

Trenton, New Jersey.

FORMAL OPINION—1953. No. 7.

Dear CoMMISSIONER BATES:

, ‘You have requested an interpretation of Section 12, Chapter 84, P. L. 1948
which relates to the date upon which certain prisoners may be considered eligible fo;
release on parole. You desire to be advised whether a prisoner sentenced to a re-
for.matory type institution and who is subsequently transferred, through administrative
3Ctl?n by someone in authority in the executive branch of the government, to an
instltution of penal character, is deemed to have served all or part of a term of
imprisonment in a penal institution as defined in Section 12 aforesaid and thus subject
to the sanctions contained therein, )

'It is our opinion that the inquiry must be answered in the negative and we so '
advise for the reasons outlined herein.

There is a conspicuous policy in this jurisdiction to provide an incentive for
reformation by imposing penalties for recidivism. (See In re Huyler, 133 N. J. L. 171
(Supreme Court, 1945).) This is accomplished either by imposing 2 longer term of
sentence upon conviction as an habitual offender (See N. J. S. 2A:85-8 et seq.) or
by withholding eligibility for consideration for release on parole as provided fo;' in
S‘ection 12 aforesaid. The requirement in Section 12, that a prisoner who Has pre-
VlQl?Sly served all or part of a term of imprisonment in any penal institution and whc}vis
again sentenced to a penal institution of this State, which is defined in the law to mean
the New Jersey State Prison, must serve one-half of his maximum sentence before

‘being eligible for release on parole, is in the nature of a {orfeiture. This must be so for

he is denied the opportunity afforded a first offender in Section 10 of the same law to
be released at an earlier date, i.e. one-third of his maximum or his minimum less credits’
for good behavior and work performed, whichever occurs sooner. :

_ Thus, we must_be g'u_ided by the principles of statutory construction which ap'pl'y-
tp‘perfnal. statutes or those creating forfeitures, Traditionally, 'penal statutes have
been strictly construed in favor of the defendant. (Sutherland, Statutory Construc-

ti(fﬂ, Third Edition, Horack, Vol. ITI, Sec. 5603 et seq.) The same applies to for-
feiture statutes. - o

Let us examine the exact language of the law.

“The granting of parole, as provided for herein, shall be limited as
follows:

(2) Ap_y offender sentenced to any penal institution of this State
who has previously served all or part of a term of imprisonment in.anw
penal institution ST

(1) Of this State, or
(2) Of the United States, or
(3) Of any State other than this State,

]

shall be deemed to be a second offender and upon his incarceration for such
second offense shall be ineligible for parole consideration by the board until

_ h<‘e shall have served at least one-half of the maximum sentence imposed upon
him for such second offense * * *7” '
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In the case under discussion, the prisoner was not originally “sentenced” to a
penal institution of this or any other State but rather was confined in such penal
institution as a result of the administrative action of some official in the executive
branch of the government, such as may be done in this jurisdiction under R. S.
30:4-85, the validity and effect of which is discussed in Ex parte Hodge, 17 N. J.
Super. 198; Ex parte Zienowicz, 12 N. J. Super. 563 and Ex parte White, 10
N. J. Super. 600.

While the statute under review does not clearly indicate whether the prior term
of imprisonment must have resulted from a sentence to a penal institution, nonethe-
less, we are constrained to the view that a liberal comstruction of the law most
favorable to the defendant requires us to find that such must be the case. Qur courts
have adopted a liberal construction of the Parole Law to afford the prisoner parole
consideration upon the earliest date consistent with the text of the Parole Statute
and the legislative intent to be derived therefrom.

To illustrate, although the Parole Law is silent as to whether the Parole Board
is empowered to grant a retroactive parole, the court found such authority to be
vested in the board to deal with inequitable situations, such as were presented in the
case of DeSanto vs. Parole Board, 17 N. J. Super. 44 (App. Div,, 1951). Again, in
White vs. Parole Board, 17 N. J. Super. 580 (App. Div,, 1952), it was stated that,
although the Parole Statute makes no provision for a hearing by the board to give
a prisoner an opportunity to challenge the accuracy of the information utilized to
classify him as an habitual offender under Section 12 aforesaid, and even though
such was not deemed essential to due process, nevertheless, considerations of simple
fairness suggest that the board should pursue procedures reasonably adequate to give
the inmate notice of such classification and appropriate consideration upon a claim
of error if the facts of prior conviction, imprisonment or identity are denied by him.

‘For these reasons, we believe that the habitual offender status, alluded to in
Section 12 aforesaid, must result from the judicial action of the sentencing court in
imposing a sentence to a penal institution rather than from administrative action
transferring such a prisoner from an institution of reformatory character to a penal
institution of State prison status. It must be remembered that this only imposes an
obligation upon the Parole Board to consider the prisoner for release on parole and
does not require the grant of parole, for this always is a matter for the exercise of
discretion by the Parole Board.

Very truly yours,

TaEODORE D. PARSONS,
Attorney General,

By: /s/ EuceEnE T. UrBANIAK,

Deputy Attorney General.
ETU:HH

oty e -
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MarcH 13, 1953,
Ho~N. Wavrrzr T. Marcerss, Jr.,

State Treasurer,
Trenton, New Jersey.

FORMAL OPINION—1953. No. 8.
Drar Sir:

This will acknowledge receipt of your letter of March 2, 1953, wherein you
requ§st an opinion concerning exemptions to the statute requiring a permit for the
.erectlon, use and maintenance of a certain sign. The sign mentioned in your inquiry
1s approximately 4’ x 6’ and is located on the north side of Red Bank Avenue at

the nqrthwest corner of Third Avenue, National Park Borough, Gloucester County,
The sign contains the following words :

“The Texas Company
Marine Department
Warehouse and Office”

A directional arrow has painted on it:

“Dock Area”

The question presented in your communication is :

) ;‘I’s a permit required and payment of fee necessary for the above mentioned
sign?’

My answer to the quesfion is “Yes.”

The anSwer to your question may be found in N. J. S. A. 54:40-35(3
This reads as follows: (99 and (©).

“54:40-35. Permit not required for certain signs.
No permit shall be required for the erection, use or maintenance of any

sign, billboard, structure, object or other device which is to be used solely
for any of the following purposes :

(3) For any cautionary, informative or directory sign, signal or device
erected on any public highway exclusively in the interest of public safety,
convenience or health when permission has been given therefor by the public
authority having jurisdiction of such public highway.

(6) For any private directional sign not exceeding two square feet in
area.”

It is true the sign in question is cautionary, informative and directory, but it is
not used and maintained exclusively in the interest of public séfety :
health as it serves both the public and The Texas Company. Th;
creating a class of exempt signs was careful to use the word “excl

this be‘neﬁt. The Texas Company does not come within the class organ
exclusively to the public interest.

convenience or
Legislatute in
usive” to limit
ization devoted

It seems to me that (6) above mentioned is the more important paragraph which
answers your query. The exemption placed in (6) was for any private directional
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sign not exceeding two square feet in area. The sign in question .is somewhat grbeat.er
than twenty-four square feet in area, and therefore the exemp.tlon does not o t?m.
The need for a permit and payment of fees is, therefore, required for the erection,
use and maintenance of the sign in accordance with the statute.

Yours very truly,

TrroporE D. PARSONS,
Attorney General,

By: Osie M. SILBER,
Deputy Attorney General.

oms;d

MarcH 19, 1953,
Hon. RurH A. PILGER, .
Chairman of the Commitiee on Elections,
Assembly Chamber,
State House, Trenton, N. J.

FORMAL OPINION—1953. No. 9.

Dear Mrs. PILGER: o .
‘Receipt is acknowledged of your request for my opinion as to the right of
citizens of this State, in certain cases, to vote by absentee ballot.

Your inquiry states:

“As Chairman.of the Elections Committee in the House of As:sembly -
several bills have been sent to my committee providing for the voting by
citizens who are confined to their homes or who are out of the State, through
the use of an absentee ballot. ) :

«T have been contacted by several lawyers concerning this legislation and
several of them have advised me that voting through Fhe use of at')sentee bal-
lots is a proper subject of legislation and that all that is necessary is to amend
Title 19 of the Revised Statutes to accomplish this purpose. '

" «Qeveral .other lawyers, in whom I have equal confidence, have advised
me that any bill amending Title 19 of the Revised Statutes w.ould 'be un-
constitutional because before legislation can be passed to permit voung by
absentee ballot.the Constitution will have to be ame'rideFl. The ?dvocate_s of
this theory point out that Article 11 of the Constxtut)on' provides that no

. elector in actual military service of the State or the 'Untled- Stat§s s‘hall be
deprived of his vote by reason of his-absence.from his electlo‘n dlstflct, and
the Legislature shall have the power to provide the manner 1in whlc.h such
absent electors may vote, and because it mentions the fa..ct thi:lt' the Legls_latur_e
shall ha‘ve power to provide for ballots for pe'ople in military service, it
thereby prohibits legislation to be passed enabling anyone else to vote by
absentee ballot. .

“T am holding all of these bills in my committee until I receive your
advice as to which legal theory is correct, * Ok kY

| ——r———
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The State Constitution by Article 1I, paragraph 3 provides:

“3. Every citizen of the United States, of the age of twenty-one years,
who shall have been a resident of this State one year, and of the county in
which he claims his vote five months, next before the election, shall be entitled
to vote for all officers that now are or hereafter may be elective by the
people, and upon all questions which may be submitted to a vote of the
people.”

1 am of the opinion that it is within the power of the Legislature, to provide by
appropriate amendments to the Election Law for the casting of absentee ballots.

In the early case of Ransom vs. Black, 54 N. J. L. 446, 449 (Supreme Court,
1892) in discussing the right of suffrage and the conditions surrounding the exercise
thereof, the Court held:

“The right conferred is the right to vote for all elective offices. As to
when, where and how the voting is to take place, is left to the Legislature.
Without the intervention of the Legislature the privilege conferred by the
Constitution would be fruitless. A wide field, therefore, is left open for the
exercise of legislative discretion. The days upon which elections are to be
held, the hours of the day or might during which, or between which, votes
shall be received, must be determined by the Legislature. So, too, the places
where each election is to be held, and the size of the voting precinct, and
whether the size shall be measured by territory or population, must also be
settled by direct or delegated legislative authority. The widest field for the
exercise of legislative wisdom and discussion is in adjusting the method by
which the sentiments of the voter shall be obtained and canvassed. The
Constitution does not even prescribe that the voting shall be done by ballot,
and, in fact, long after the adoption of the present Constitution, -township
elections were conducted otherwise.”

This case was affirmed by the Court of Errors and Appeals in 65 N. J. L. 688
(E. & A., 1902) and while the affirmance is on the opinion of Mr. Justice Dixon he
nevertheless concurred in the reasoning of the Supreme Court, that legislation is
necessaty to determine who are legal voters, to provide for them the means of
voting, to prevent all others from voting and to ascertain the result of the vote,
holding that “all legislation conducive to these ends is, therefore, permissible.”

In the case of In re City Clerk of Paterson, 88 Atl, 694 (Supreme Court, 1913)
Chief Justice Gummere, in discussing the case of Ransom vs. Black, and approving
the right of the Legislature to protect and regulate the manner of voting, held:

“The case of Ransom vs. Black was a case of note which was decided
by the Supreme Court in 1892, It went to the Court of Errors and was
affirmed in the same year; but there was no note in our reports of decision
until about ten years later, except a mere statement-that the judgment was
affirmed.” Judge Reed read the prevailing opinion of the Supreme Court.
Judge Dixon concurred in the result, but differed vitally upon the vital ques-
tion in the case. In the Court of Errors the judgment was affirmed on the
dissenting opinion of Judge Dixon. This is what Judge Dixon says in his
opinion in 54.N. J. Law, 446, 24 Atl. 489, 1021, 16 L. R. A. 769, on the right
of suffrage: ‘It must be conceded that legislation is necessary to determine
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who are legal voters, to provide for them the means of voting, to prevent
all others from voting, and to ascertain the result of the vote. All legislation
conducive to these ends is therefore permissible.”

In the matter of In re Ray, 26 N. J. Misc. 56, 60, 61, the cases are collated and
reviewed by Judge Proctor. In quoting from the opinion of Mr. Justice Kalisch in
the case of In re Freeholders of Hudson County, 105 N. J. L. 57, he said:

“It is quite clear from the decisions of the courts of this State that
though an individual falls within the class of those entitled to vote by virtue
of the constitutional declaration, nevertheless, the manner in which and how he
shall become entitled to exercise the right extended to him or her, is left to
the sound discretion and wisdom of the lawmaking power of this State. * * *

“Cooley, in his authoritative treatise on Constitutional Limitations,
volume 2, page 1368 (eighth edition), has set forth the rule which appears
to be the philosophy of our courts (In re Freeholders of Hudson County,
supra) as follows:

“*While it is true that the Legislature cannot add to the ccnstitutional
qualifications of electors, it must, nevertheless, devolve upon that body to
establish such regulations as will enable all persons entitled to the privilege to
exercise it freely and securely, and exclude all who are not entitled from
improper participation therein.’”

For many years our Election Law provided for absentee voting. The Election
Law of 1920 (P. L. 1920, Chapter 349, p. 791) among other things provided:

“23. An absentee elector shall be deemed to be a qualified registered
elector who by reason of inability through illness or absence from the county
in which he resides is unable to cast his ballot on the day of the general
election at the polling place in the election district Ih which he is registered.”

“24. Any absentee elector desiring to vote at a general election shall
make application for an official ballot to the municipal clerk in any munici-
pality other than county seats in counties of the first class and in all munici-
palities in counties other than counties of the first class, or the ccunty board
of election of the county in which he resides. If said application is based
upon illness it shall have attached to it a physician’s certificate setting forth
that such absentee elector’s illness is such that he is ot will be unable to go
to the polling place or room to cast his ballot on election day. All applica-
tions shall be filed with said municipal clerk in any municipality other than
county seats in counties of the first class and in all municipalities in counties
other than counties of the first class or the county board of elections not
later than the second Tuesday preceding the day of the general election. Said
municipal clerk shall on the day following the receipt of said application file
same with the county board of elections. The county board of elections shall,
immediately upon receipt of said application and certificate, forward to said
elector with a return stamped eénvelope enclosed, a formal application.”

The statute further detailed a form of application, a form of affidavit and the
procedure by which applications should be forwarded to the county board of elec-
tions; the form of the absentee elector’s official ballot, for the mailing of the
ballot, the method of distribution of ballots by the county board of elections and how

s
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the absentee elector’s official ballot should be cast. (P. L. 1920, Cha
st. . L. , pter 349, pp.
792, 793, 794, 795, 796.) This statute was later repealed. g

Thfz _cl'aim that an amendment to the Constitution is necessary in order to provide
for a civilian ahsentee ballot is without merit.

The Constitution, by Article 11, paragraph 3 prescribes the suffrage qualifications.
Paragraph 4 of the same Article gives to the Legislature the right to provide for
absentee voting by members of the Armed Forces.

These two paragraphs of Article II deal with distinct and severable propositions.

A consideration of the cited cases and of the legislative precedent and practice
heretofore prevailing, with respect to the voting of absentee ballots, leads me to

the conc]usif)n that. it is competent for the Legislature to provide for the participation
of electors in elections, by the use of absentee ballots.

Very truly yours,

T HEODORE D. Parsons,
Attorney General,

By: Joserr LaNicaw,

JL rk Deputy Attorney General.

M
Srate InvEsTMENT COUNCIL, ARCR 16, 1953,

State House,
Trenton, New Jersey.

FORMAL OPINION—1953. No. 10.
Dear Sirs:

' _T.he' State Investment Council has requested my opinion as to the investment
Jgr_1§d1ct10n of the Director of Investment, and the attendant supervisory responsi-
bilities of the State Investment Council over the following items :

(a). One thousand eight hundred and eighty-seven shares of stock of
the United New Jersey Railroad and Canal Company, held in the account
of the General Treasury Fund;

(b) Certain riparian leases held in the account of
the Trust f
Support of Public Schools; stees for the

R (c) Certain real estate and personal property held in certain Escheat
unds.

(a) As to the shares of stock of the United New Jersey Ratlroad and Canal Com-
pany:

' .thapter 270, P. L. 1950, which established the State Investment éouncil and the
D'1v.151on of Inve_stment, committed certain designated funds to the investment juris-
dlctx(?n of the Director of Investment. The General Treasury Fund is not specifically
mentioned. Chapter 270, P. L. 1950, however, does transfer to the Director of

Investment, certain investment i
, powers formerly vested in the State Treas
Chapter 148, P. L. 1944, rer by
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This latter statute provides:

“l. In any case in which the State Treasurer holds moneys of the State
under a requirement that said moneys be held for a particular time or be
held for a particular use, he may invest such moneys in bonds or notes of the
United States until such particular time has arrived or- until such time as
said moneys are required to be applied to the particular case.”

Likewise, of course, Chapter 270, P. L. 1950, broadens the list of securities in
which funds so held by the treasurer may be invested.

I am informed by the Division of Budget and Accounting, Department of the
“Treasury, that the securities of the United New Jersey Railroad and Canal Company
mentioned above, have been held by the State for many years, apparently having
been acquired at the time the railroad tracks were built between Jersey City, New
Jersey, and Philadelphia, Pa.

The State Treasurer is under no legal compulsion to sell the stock in question.
This is a matter entirely within his good judgment and discretion. Even if the stock
is sold, and cash realized, the State Treasurer would then be under no legal com-
pulsion to invest the proceeds. It would only be at such time that the State Treasurer
should decide to sell the securities, and to invest the cash thereby realized, that the
investment jurisdiction of the Director of Investment would attach to the given
situation. C )

It is therefore my opinion that inasmuch as the stock is being held in that form,
that neither the Director of Investment nor the State Investment Council has any
investment responsibility in the matter.

(b) Riparian leases held in the account of the Trustees for the Support of Public
Schools:

Chapter 1, P. L. 1903 (R. S. 18:10-5) provides that all lands belonging to the
State now or formerly lying under water are appropriated for the support of public
schools. The same statute (R. S. 18:10-6) also provides that “All leases of lands
appropriated for the support of public schools by section 18:10-5 of this title shall
be held by the board of trustees as a part of the principal of the school fund, and
the income arising from such leases shall be a part of the income of the school
fund.”

In connection with this fund, paragraph 2 of Section IV of Article VIII of our
State Constitution, provides as follows:

“2. The fund for the support of free public schools, and all money, stock
and other property, which may hereafter be appropriated for that purpose,
or received into the treasury under the provision of any law heretofore passed
to augment the said fund, shall be securely invested, and remain a perpetual
fund; and the incomc thereof, except so much as it may be judged expedient
to apply to an increase of the capital, shall be annually appropriated to the
support of free public schools, for the equal benefit of all the people of the
State; and it shall not be competent for the Legislature to borrow, appro-
priate or use the said fund or any part thereof for any other purpose, under
any pretense whatever.” ‘
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The 1903 act aforementioned (R. S. 18:10-8) limited the investment of moneys
in this fund to school district bonds, bonds of the United States, of New Jersey or
of any county or municipality of this State. The enactment, however, of Chapter
270, P. L. 1950, and particularly Section 2 thereof, resulted in the investment juris-
diction over this fund being transferred from the Trustees for the Support of Public
Schools to the Division of Investment, and accordingly permitted the investment of
these funds in those types of investments authorized by Chapter 270, P. L. 1950.

It follows, therefore, I believe, that the investment of moneys belonging to this
fund is a responsibility of the Director of Investment. As long as the leases them-
selves, which are the subject matter of our present inquiry, remain in this form, they
are not committed to the investment jurisdiction of the Director of Investment, but
remain the property of the Trustees of the Fund, and are to be held by the Trustees
as a part of the principal of the school fund, under the provisions of R. S. 18:10-6
cited above. (See The American Dock and Improvement Company, et ol. vs. The
Trustees for the Support of Public Schools, et al., 35 N. J. Eq. 181, and State vs.
Owen, 23 N. J. Misc. 123.) Income arising from these leases is treated as part of
the income of the school fund to be disbursed annually as directed by R. S. 18:10-16.

(c) Real estate and personal property held in certain escheat funds.

I assume that this inquiry relates to property other than cash or negotiable
securities, as the disposition by the State Treasurer of these items is specifically
regulated by the provisions of Chapter 155, P. L. 1046 (R. S. 2A:37-21). Should
the State Treasurer decide to convert personal property to cash, such cash could be
regarded as constituting moneys being held for a particular time or a particular use.
Accordingly, should the State Treasurer decide to invest this cash, investment juris-
diction relating thereto, would be exercised by the Director of Investment pursuant
to the provisions of Chapter 270, P. I.. 1950. On the other band, should the State
Treasurer retain such property as such, neither the Director of Investment nor the
Investment Council would have any responsibility in the matter.

Very truly yours,

THeopore D. PArsons,
Attorney General,

By: DanigL DE BrIERr,

ddb;b Deputy Atiorney Generdl,
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ArriL 27, 1953.
HonorasLg J. Linpsay pEVALLIERE, Director, ’
Division of Budget and Accounting,
State House,
Trenton, New Jersey.

FORMAL OPINION—1953. No. 11

DEAR MR, DEVALLIERE

You have before you the application of Frank A. Mathews, Jr., for a pension
under the provisions of R. 8. 43:4-1 to 43:4-5, inclusive.

The cited act is commonly' referred to as the Veterans’ Pension Act. It au-
thorizes a pension to certain veterans who have attained the age of sixty-two years,
and additionally have served for twenty years continuously or in the aggregate “in
office, position or employment of this State or of a county, municipality or school
district or board of education.”

Mr. Mathews’ pension application, which has been verified, discloses the follow-
ing record of service:

From To Stale agency
5-28-29 6-30-33 Judge of District Court—First Jud.
Dist. of Burlington County
2-13-34 Unclassified Appt. Counsel—State
Highway
7-1-37 Salary change
7-1-38 Salary reduction _
9-16-40 Leave without pay—Military
10-16-40 Returned from leave
2-4-44 Services terminated
2-21-44 Unclass. Appt—Asst. Atty. Genl.—
Highway Dept.
3-16-44 Transfer Dept. Atty. Genl.—Dept. of Law
11-30-45 Resigned
2- 1-49 4-15-53 Unclassified appt.—Dept. ‘Atty. Genl.
Div. of Law

Mr. Mathews also served in World War I from September 21, 1917, to May
15, 1919.

You inquire whether the service rendered by Mr. Mathews, set forth above,
“implies the type of service covered by the Veterans’ Pension Act.”
. I assume that your inquiry is prompted by the fact that Mr. Mathews’ public
services have been on a part-time basis, during which time Mr. Mathews also en-
gaged in the private practice of his professsion as a lawyet.

It is my opinion that the services rendered by Mr. Mathews satisfy the require-
ments of the Veterans’ Pension Act, and make Mr. Mathews eligible for the pension
sought.
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Our old Supreme Court in the case of Kelly vs. Kearins, 132 N. J. L. at 312
(1944), having before it a set of facts arising under the Veterans’ Pension Act, re-
ferred to what it termed the ‘“clear legislative pattern determinative of the policy
of the State for the retirement on pension of public servants. . . ,” and stated:

“Many are the statutory classes and conditions for the retirement of
public servants on pension and for the establishment and upkeep of pension
funds. See R. 5. 1937, Title 43. And yet a reading of each discloses a clear
legislative pattern determinative of the policy of the State for the retirement
on pension of public servants-for honest and efficient services. Cf. Walter vs.
Police and Fire Department, &c., Trenton, 120 N. J. L. 39, 42; 198 Atl. Rep.
383. That pattern, save for incapacity, is that the public servant shall have
attained a fixed age and additionally shall have served a fixed number of
years, but not upon having only attained a fixed.age (R. S. 43:4-1) nor upon
only having served for a fixed number of years (R.. S. 43:4-2). Both con-
comitants must be satisfied.” ‘ .

The requirement of public service on the part of the veteran, is defined by R. S.
43:4-2 as service “for twenty years continuously or in the aggregate in office, position
or employment of this State or of a county . . .”

The Legislature, in my opinion, in employing the three terms, namely, public
“office,” “position,” and “employment” intended to cover the entlre range of public
service, in its widest and broadest sense.

The words “office,” “position” and “employment” were discussed by our Court
of Errors and Appeals in the case of Wilentz vs. Stanger, 129 N. J. L. 606 (1943) at
p. 614, in which case the Court held:

“We may discover the fundamentals of the term “office” f{rom the defini-
tions given in opinions by two of our eminent jurists. Mr. Justice Dixon, in
Stewart vs. Freeholders of Hudson, 61 N. J. L. 117, defined and distinguished
the terms “office” and “position” thus: “ ‘An office’ is a place created, or at
least recognized, by the law of the State, and to which certain permanent
public duties are assigned either by the Jaw itself or by regulations adopted
under authority of law. * * * ‘A position,” within the purview of this act (viz.,
Gen. Stat, p. 3702), is defined to be a place, the duties of which are con-
tinuous and permanent, analogous to those of an office, and which pertain to
the position as such.”

Mr. Justice.Garrison, in I‘rederu:ks vs. Board of Health, 82 N. J. L. 200,
said: “An office is a plice in a "governmental system created or recognized
by the law of the State which, either directly or by delegated authority, assigns
to the incumbent thereof the continuous performance of certain permanent
public duties. * * * A position is analogous to an office, in that the duties that
pertain to it are permanent and certain, but it differs from an office, in that
its duties may be non-governmental and not assigned to it by any public law
of the State.”* * * An employment differs from both an office and a position,
in that its duties, which are non-governmental, are neithér certain nor per-
manent.”

To like effect, McGrath vs. Bayonne, 85 N. J. L. 188.

A textbook definition, taken from Mechams’ Public'Of., p. 1, § 1, and in-
corporated with approval by Mr. Justice Van Syckel in his opinion in Oliver
vs. Jersey City, 63 N. J. L. 96, is:
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“A public office is the right, authority and duty created and conferred
by law, by which, for a given period, either fixed by law or enduring at the
pleasure of the creating power, an individual is invested with some portion
of the sovereign functions of the government, to be exercised by him for the
benefit of the public. The individual so invested is a public officer.”

We observe, that neither the Veterans’ Pension Act, nor the judicial definitions
and interpretations of the terms “office,” “position” or “employment,” require that
the public services to be rendered must be full-time services. As was stated by our
Court of Errors and Appeals in State vs. Murzda, 116 N. J. L. 219, “the purpose of
judicial interpretation is the discovery of ‘the true sense of the form of words
which are used .. .”

Mr. Mathews held an “‘office” while serving as Judge of the District Court of
Burlington County, and, in my opinion, likewise held public office, while serving as an
Assistant Attorney-General and subsequently as a Deputy Attorney-General. “The
place of legal adviser to a public body may, by suitable statutory provision and
endowment with sovereign duties and other appropriate indicia of rank in the public
service, be constituted as an office.” Wilentz vs. Stanger, supro. See also Gallaher
vs. Camden County, 129 N. J. L. 290 (1942). As counsel to the State Highway
Commission, Mr. Mathews held, if not an office, at least public position or public
employment.

The point must also be made that there was no statutory requirement that in
holding any -of the various public offices, positions or employments, held by Mr.
Mathews, that he abstain from the private practice of law. The Legislature could
have imposed such restriction, had it so desired, just as it saw fit to do so in the case
of assistant deputy attorneys-general, who, by the provisions of R. S. 52:17A-8 are
required to devote their entire time to the performance of their duties. The act cited
further states that the assistant deputy attorneys-general “shall not engage in the
private practice of law.” Likewise, the Legislature in establishing the former posi-
tion of general solicitor of the State Highway Department prohibited the incumbent
from engaging in the private practice of law. (Chapter 75, P. L. 1939.)

In view of the absence of any language, of which I am aware, either in the
statute before us, or in the applicable decisions, that requires full-time public service
on the part of Mr. Mathews, the conclusion is inescapable to me, that in the specific
case before us, and under the specific facts presented by the pension application you
are considering, Mr. Mathews has satisfied the requirements of the Veterans’ Pen-
sion Act.

Although your inquiry does not make the point, it is clear that Mr. Mathews’
services were not continuous over a period of twenty years. Service in the aggregate,
however, totalling twenty years, as Mr. Mathews’ service does, is sufficient to satisfy
this specific requirement of the statute. Mwrphy vs. Zink, 136 N. J. L. 235 (1947)
aff. 136 N. J. L. 635.

Yours very truly,

TrE0DORE D. PARSONS,
Attorney General,

By: Dawrer Dr Brieg,
Deputy Attorney General.
ddb;b
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APRIL 27, 1953.

‘Mr. ELMER G. BAGGALEY, Secretary,

Consolidated Police & Firemen’s Pension Fund Commission,
State House Annex,

P. O. Box 1266

Trenton, New Jersey.

FORMAL OPINION—1953. No. 12.

Dear MR, Baccarey:

I have your letter of April 8, 1953 requesting my opinion in connection with
executions directed against pension allowances made by local police and firemen’s
pension commissions in causes where the defendant is a retired pensioner. You also
inquire what action should be taken by the Consolidated Police and Firemen’s Pension
Fund Commission after July 1, 1953 in connection with these executions, in view of
the fact that as of that da;e all funds of local police and firemen’s pension systems
are to be in the hands of the new Consolidated Police and Firemen's Pension Fund
Commission pursuant to the terms of Chapter 358, P. L. 1952 (R. S. 43:16-7.1).

I understand that your question was suggested by a judgment entered in the New
Jersey Superior Court, Chancery Division, Union County, under date of September
15, 1950, wherein a portion of certain pension payments being paid to the defendant
by a local police and firemen’s pension fund, were ordered paid to the plaintiff in the
cause.

In the first place, the judgment in that matter, you will observe, is by its very
terms based upon the consent of the defendant. This judgment, therefore, is not to
be regarded as a precedent as to what may or may not be done under the circum-
stances, in the absence of the consent of the defendant.

The consent by the judgment debtor to the terms of a judgment, authorizing the
payment by the pension authorities of a portion of his salary to the plaintiff, may
be regarded as tantamount to an assignment. Chapter 253, P. L. 1944 does not prohibit
an assignment, as was pointed out by our courts in Sganga vs. Police and Firemen’s
Pension Fund Commission, 2 N. J. Super. at 578 (1949).

The rule is well stated by our courts in Passaic National Bonk vs. Eelman, 116
N. J. L. at 286 (1936) : “The exemption of public pensions, as such, from liability
to execution and garnishment is ordinarily derived from statute.” Section 8 of
Chapter 253, P. L. 1944 provides that all pensions granted by local police and firemen'’s
pension fund commissions shall be exempt from execution, garnishment, attachment,
sequestration or other legal process.

If your information is correct that local police and firemen’s pension commissions
have been permitting the attachment of pension moneys subsequent to the enactment
of Chapter 253, P. L. 1944, I am unable to state under what authority this is being
done, unless, of course, it was being done with the consent of the pensioner. If done
otherwise, I am of the opinion that it was contrary to the statute cited above.

As to what action should be taken by the Consolidated Police and Firemen’s Pen-
sion Fund Commission on executions against its funds, may I point out that section
3 of Chapter 358, P. L. 1952 (R. S. 43:16-5) in referring to the Consolidated Police
and Firemen’s Pension Fund Commission, states that all rights and privileges here-
tofore granted and extended to members of a municipal police or fire department “‘are
hereby expressly reserved, continued and transferred from the local pension funds
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to the Cénsolidated Police and Firemen's Pension Fund. Further, Section 7 of the
same statute (R. S. 43:16-7) states that “all pensions granted unde:r this chapter shall
be exempt from execution, garnishment, attachment, sequestration or other legal

process.”
Yours very truly,

THEODORE D. PARSONS,
Attorney General,

By: DanigrL DE Brieg,
. - Deputy Attorney General.
ddb ;b )
Authorities
Statutes:
Chapter 253, P. L. 1944
Chapter 358, P. _L. 1952

Cases: )
Passaic Bank vs. Eelman, 116 L. 279
Newark vs. American Realty Co., 26 Misc. 240
Mechanics Finance Co. vs. Austin, 8 N. J. Misc. 582
Finnegan vs. State Board of Tax Appeals, 131 L. 276
Sganga vs. Police & Firemen's Pension Fund Commission, 2 N. J. Super. 575

ArriL 29, 1953.
‘Hon. WiLLiaM J. Dearoen, Director,
Division of Motor Vehicles
State House, Trenton, N. J.

FORMAIL OPINION—1953. No. 13

DEAR MR. DEARDEN :

Reference is made to your request for a formal opinion concerning the .application
of the provisions of Chap. 343, Laws of 1952 (R. S. 39:3-79.1).

This law provides generally for the use of mud flaps on any bus, truck, full trailer
or semi-trailer of a registered gross weight exceeding three tons. The-law contains
the following proviso:

“This dct shall not apply to pole trailers, dump trucks, tanks, or other ve-
hicles where the construction thereof is such that complete freedom around the
wheel area is necessary to secure the designed use of the vehicle.”

You desire to know whether or not all the enumerated vehieles are required to
have mud flaps unless they come within the provisions of the above-quoted exception.

The answer to your question is, “Yes.”

Tt is my opinion that pole trailers, dump trucks and tanks are joined in a general
classification with such other vehicles to be determined by you, the construction of
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which require complete freedom around the wheel area. Pole trailers, dump trucks
and tanks must also be of the type which necessitates such complete freedom as
specified in the act; otherwise, they are required to be equipped with mud flaps on
the rearmost wheels.

Yours very truly,

THEODORE D. PARSONS,
Attorney General,

By: Jotan J. KrrcHEN,
Deputy Attorney General.

, Mav 4, 1953,
How. J. LINDSAY DEV ALLIERE,
Director, Division of Budget and Accounting,
Department of the Treasury, '
State House, Trenton, N. J.

FORMAL OPINION—IQSS.‘ No. 14,

Dear MR. DEVALLIERE:

Receipt is acknowledged of your request for my opinion concerning the claim
submitted to you by Messrs. James M. Davis, Jr.,, John A. Mathews and Milton M.
Conford, in the sum of $22,500, for services rendered in connection with litigation
instituted by the State of New Jersey, resulting in the voiding of the sale of the
Burlington-Bristol bridge and the Tacony-Palimyra bridge. :

This claim was the subject of litigation in the case of Haines vs. Burlington
County Bridge Commission, 8 N. J. 539 (Supreme Court, 1952). There an action
was instituted by Henry S. Haines and others against the Burlington County Bridge
Commission and others for injunctive relief. The Superior Court, Chancery Division,
allowed counsel fees to these attorneys in the sum of $22,500 and directed payment
out of the general bridge fund, and defendants appealed. The Suvperior Court, Ap-
pellate Division, affirmed the decree, and certification was thereupon had fo the Su-
preme Court. The Supreme Court, Vanderbilt, C. J., held that there was no “fumd
in court” within the meaning of the court rule permitting allowance of fee for legal
services from such fund, notwithstanding fact that property which was subject to
litigation was under control of court through issuance of temporary restraints.

The claim was next discussed in the case of Driscoll vs. Burlington-Bristol
Bridge Co., 8 N. J. 433, 494 (Supreme Court, 1952) wherein the court held that
special counsel in this litigation could not be compensated from the “bridge fund”
and indicated that compensation of such a nature could be paid only by legislative
appropriatien.

In summariziag its conclusiohs on this peint the Court held:

“It is apparent from the foregoing that the Legislature contemplated that
special counsel for the State, its agencies or officers should be compensated out
of funds appropriated by it and not by the court in a particular proceeding in
which special counsel might be appearing.” (page 494.)
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Thereafter, the matter was presented to the Legislature and in the Supp}emgntal
Appropriations bill of this year (Senate No. 249—Chapter 101) the following item
was inserted : :

“DEPARTMENT OF LLAW AND PUEBLIC SAFETY,
DivisioN oF Law

“Amount to cover fees of former Senator James Davis, of Burling-
ton, John A. Mathews, of Essex County, and Milton B. Conford,
of Union County, representing costs in the litigation of the recent
Burlington Bridge matter .........ociiiiiiiiiiiii $22,500.00

The Supplemental Appropriations bill is” an adequate and comprehensive piece
of legislation in.itself. It makes appropriations not only for the support of the Sta'te
government, but for several public purposes, of which in the judgment of the Leg{:s-
lature the recited item is one. No additional legislation is necessary.to authorize
payment of the appropriated item, and I am of the opinion that the amount s.hov'.xld
be paid to the named individuals in accordance with the mandate of the appropriation
law. )

Yours very truly,

Tueopore D. PArsons,
Attorngy General,

By: JoserE LANIGAN,
o Deputy Attorney General.
J1, itk
Encl: Voucher

May 5, 1953.
Hon. J. Linpsay DEVALLIERE, Director, )
Division of Budget and Accounting,
Department of the Treasury =
State House, Trenton, N. J.

FORMAL OPINION—1953. No. 15.

DgAR MR. DEV ALLIERE :

" Receipt is ackhowledged of your request for my opinion relative to_certain claims

foF contingent and incidental expenses, presented to you by the Honorable G. Clifford

. Thomas, Chairman of the House Committee on Incidental Expenses. You ask to
be advised as to the power of the House of Assembly, the committees and members
thereof, to incur these expenses and is there legislative authority therefor.
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By Chapter 43 of the Laws of 1952 (the General Appropriations Bill) it is pro-
vided :
“GENERAL STATE PURPOSES

A 10. LEGISLATURE
* K K
“Services Other Than Personal:
Indexing Journal and Minutes and other incidental and contingent
EXPEIISES - e ttee ettt e e et e $100,000.00”

By Chapter 7 of the Laws of 1952 (the Incidental Appropriations Bill) at page
34 thereof it is provided:

A 10. LEGISLATURE

* ok
“Services Other Than Personal:

Indexing journal and minutes and other incidental expenses ...... $148,000.00”

Incidental and contingent expenses are those charges, which in the judgment of

the respective Houses of the Legislature, are incurred in the performance of duties
and in the functioning of the legislative machinery. So long as they are within the
limitsvof authorized appropriations they are controlled by the judgment of each House,
pursuant to the constitutional power to conduct its own proceedings.

“The adjective ‘incidental,’ as used in appropriation bills to qualify the word
‘expenses,” has a technical and well-understood meaning. It is usual for Congress
to enumerate the principal classes of expenditure which they authorize, such as
clerk hire, fuel, light, postage, telegrams, etc., and then to make a small appro-
priation for the minor disbursements incidental to any great business, which can-.
not well be foreseen,.and which it would be useless to specify more accurately.
For such disbursements a round sum is appropriated under the head of ‘inci-

0

dental expenses’.” Dunwoody vs. Umited States, 22 Ct. Cl. 269, 280.

The State Constitution by Article IV, Section IV, paragraph 3, among other
things, provides: Each House shall choose its own officers and determine the rules
of its proceedings. Pursuant to this constitutional provision the House of Assembly
by Rule 34 has created 2 number of standing committees,.one of which is a Committee,
on Incidental Expenses. The Legislature functions through its various committees’
and the accepted practice for a period of more than 60 years has been to refer. all.
incidental claims of the officers and members of the House of Assembly to this Inci-
dental Committee. The comimittee, and the committee alone, is vested with the power
to approve or disapprove these incidental claims subject only to the overriding vote
of a majority of the 'mex"nber.s of the House.

Yours very truly,

TrEeEODORE D. PARSONS,
Attorney General,

By: Josepa LaNiIGAN.
Deputy Attorney General.
JL:rk
Enc!l: Voucher
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May 5, 1953,

Tare Honorasre Homer C, Zink, Chotrman, -
Stete Perole Boord,

State Office Building,

Trenton, New Jersey.

FORMAIL OPINION—1953. No. 16.

My pEar Mz ZinNk: . ‘

You have inquired, under date of May 5, 1933, as to the extenF of the author'lty
of the State Parole Board to consider for release on parole a prisoner undergoing
life imprisonment at the State Prison and upon whom sentence of death had been
imposed and which said.sentence of death was commuted by the former Court of
Pardons to life imprisonment. _

In State vs. Hildebrand, 25 N. J. Super. 82 (App. Div,, 1953) this very.questu?n
was considered. You will recall that in the case of George Hildebrand, a prisoner in
confinernent at State Prison having the status alluded to above, that he ma.de ap-
plication to your board for consideration for release on parole under section 11,
Chapter 84, P. 1. 1948, relating to life sentence prisoners. On July 3, 1952, your board
ruled that it had no autherity to consider him for release on paro].e bec_au§e (1) he
was not serving a sentence of life imprisonment imposed by a trial criminal court
and (2) that Section 4, Chapter 83, P. L. 1948, provided that wh.en a‘sentence of death
was commuted to one of life imprisonment that “such term of imprisonment shall not
be remitted or commuted except by the Governor.” ,

The Court in the Hildebrand decision, supra, considered both grounds and re-
jected them and the Court said:

“This defendant qualifies under section 11 as a ‘prisoner serving a sen-
tence of life! We conclude that the ruling of the State Parole Board is invalid
and that the defendant is not ineligible for consideration for parole by tl'.le
State Parole Board for any of the reasons set forth in the letter of said
parole board dated july 3, 19527 -

It seems clear from a reading of this decision that Hildebrand can now be con-
sidered as eligible for consideration for release on parocle under sectnon_ll of the
Parole Act, supra, assuming, of course, that he qualifies as to length of time served

in confinement,
Very truly yours,

Trropore D, Parsows,
Attorney General,

By: FEuceng T, UrRBANIAK,
Deputy Attorney General.

ETU:HH
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May 5, 1953,
THE HOwoRABLE SANFORD Bares, Commissioner,
Department of Instilutions and Agencies,
State Office Building,
Trenton 7, New Jersey.

FORMAL OPINION—1953. No. 17

My pEar CoMMmIssIoNER BATes:

It appears that you desire to be advisad concerning the type of information that
may be furnished the State Selective Bureay respecting the adjudication made against
a juvenile offender. Your inquiry flows from the iact that the various branches of the
Armed Services of the United States require information of such a fact since it is a
condition that prior to entry of such person into the Armed Forces that he shall have
adjusted satisfactorily on probation or parole for a period of at least six months. The
Selective Service Bureau wishes to be informed when a juvenile registrant for military
service has offerder status, and you desire to be advised whether this can be accom-
plished without contravention of the statutes relating to the disposition of juvenile
offenders.

It is our opinion and we advise you that you may inform the Selective Service
Bureau of the fact that a juvenile registrant has offender status so that compliance
tay be had with the federal regulations for entry into the various branches of the
Armed Forces of the United States.

It is true that there are certain safeguards erected by our statutes to protect ju-
venile offenders, In N. J. 8. 2A :85-4, it is said that “a person under the age of sixteen
years is deemed incapable of committing a crime.”

The public policy of this State is clearly enunciated in N. J. 8. 2A:4-2, where it~
is provided, “it is hereby declared to be a principle governing the laws of this State
that children under the jurisdiction of said {Juvenile and Domestic Relations) Court
are wards of the State, subject to the diseipline and entitled to the protection of the
State, which may intervene to safeguard them from neglect or injury and to enforce
the legal obligations due to them and from them.”

In N. J. 8. 2A :4-21, provision is made for fingerprinting of offenders between the
ages of seventeen and eighteen years, “but if in case such person is found not to be
guilty of such offense or such charge is dismissed, the State Buvean of Identification
or any police department having possession of the same shall ‘deliver such fngerprints
to the Juvenile and Domestic Relations Court having jurisdiction of said proceedings,
upon demand, and they thereupon shall be destroyed.”

Perhaps the most important safeguard for the juvenile offender is found in N. J, §.
24 :4-39, as follows :

“No adjudication upon the status of a child under cighteen years of age shall
operate to impose any of the civil disabilities ordinarily imposed by conviction, nor shall
such a child be deemed 2 criminal by reason of such adjudication, nor shall such ad-
judication be deemed a2 conviction. The disposition of a child under eighteen years of
age or any evidence given in the Juvenile and Domestic Relations Court shall not be
admissible as evidence against the child in any case or proceeding in any other court,
nor shall such disposition or evidence be held against the child’s record in any future
Civil Service examination, appointment or application.”
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The records of the Juvenile Court concerning disposition made of juvenile cases
are not always available for. public inspection such as those of other courts. The Court
had its origin in Chapter 157, P. L. 1929, and in Section 27 thereof it was provided
that the records shall be withheld from indiscriminate public inspection but shall be
open to inspection by the parent or other authorized representative of the person con-
cerned and, in the discretion of the court, by other persons having a legitimate interest.
This same language was carried forward into R. S. 9:18-35 when the statutes of this
State were codified in 1937. However, the same section of the law was not re-enacted
at the time of the Title 2A Revision, N. J. Statutes.

The matter received the attention of the Supreme Court in the draft of its rules -

and specifically in Rule 6 :2-7 wherein it is stated that the records of the Juvenile Court
shall be classified as (a) procedural and (b) social. With regard to procedural records
which shall include docket, petitions, complaints, orders, etc., they shall be available
for public inspection, except in juvenile causes, and then only in the discretion of the
court. Social records are defined as those relating to psychological and psychiatric
examinations and other reports concerning family life. These records are to be
strictly safeguarded from indiscriminate public inspection. Here again, however, the
court may, in its discretion, permit inspecton of any of these documents when the best
interest and welfare of the child is to be served.

It becomes obvious from a reading of the various statutes alluded to hereinabove
and the Rule of Court that the primary purpose of keeping these records confidential
is to make certain that the juvenile offender shall not be subject to any civil disabilities
or other injury by a disclosure of his record. We understand that the rules and regula-
tions of the Federal Government pertaining to the admission of persons into the Armed
Forces provide that no one who has been adjudicated a juvenile offender shall be ac-
cepted for military service until he shall have been on probation or parole under
satisfactory conduct for a period of at least six months. Thus the juvenile offender
will not be subject to any disabilities or injury by furnishing information of the fact
of his juvenile offender status to the various branches of the Armed Services for, at
most, his entry into the Armed Forces will be delayed but six months.

For the reasons stated, we do not believe that the furnishing of this information
to appropriate and accredited officials of the Federal Government is prohibited by
the law of this jurisdiction. ‘

Yours very truly,

TwaeopORE D. PARSONS,
Attorney General,

By: Euceng T. URBANIAK,
Deputy Attorney General.
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May 13, 1953.

Mr. RusseLr E. Warson, Jr., Executive Assistant,
Office of the Governor,

State House,

Trenton, New Jersey.

FORMAL OPINION--1953. No. 18.

DEAR SIR: |

This will acknowledge receipt of your communication of ‘April 30, 1953, wheréin
you request an opinion relative to the date on which the terms of office of the members
of the State Board of Veterinary-Medical Examiners, appointed November 20, 1950,
expire. ’

We are of the opinion that the terms of office of the members of t_he State
Board of Veterinary-Medical Examiners appointed November 20, 1950, expired May
1, 1953. . o

Section 45:16-1 of the Revised Statutes provides that upon the expiration of
the term of office of a member, his successor shall be appointed by the Governor,
subject to the provisions of section 45:1-2 (not here releYant), “’f'or a term of three
years from the first Monday of May of the year of appointment. .

The general rule is that the term of office, when not other\.vise provided by stat-
ute, begins in the case of appointive offices on the date of appointment, faxcept wh<.are
under the statute the appointee has a certain time within which to.qualify, in w}:nch
case the term begins at the time of qualification. Section 45:16-1 of the Revised
Statutes under consideration so otherwise provides!

The clear and unambiguous language of this statute teads to the conclusion that
the term of office is for a period of three years and that said term begins to run as
of the date of the first Monday in the month of May of the year during which .the
appointment is made, jrrespective of the day and month in that year when the appoint-
ment is in fact made and the member qualifies.

By virtue of the fact that the appointments were made in the year 1950, the
terms thereof began to run as of the first Monday of May of_ the same year, or May
1, 1950. By virtue of the fact that the terms were for periods of three years, the
terms of those appointed expired three years thereafter, on May 1, 1953.

Yours very truly,

T gEODORE D. PARSONS,
Attorney General,

By: Freperic G. WEBER,
Deputy Attorney General.
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May 15, 1953.

Mgr. RusseLL E. Warson, Jr,
Executive Assistant,

Office of the Governor,

State House,

Trenton, New Jersey.

FORMAL OPINION—1953. No. 19.

DEAR SIR: .

This will acknowledge receipt of your communication of May 5, 1953, wherein

you request an opinion as to the status of Arthur 1.. Robinson, of Hackensack, whose
term on the State Board of Shorthand Reporting expired April 21, 1953.

We are of the opinion that on April 21, 1953, a.vacancy resutted which may be
filled by the Governor, by and with the consent of the Senate, and that Mr, Robinson,
in holding over is a de facto and not a de jure officer. .

Section 45:15A-1 of the Revised Statutes provides that the members of the State
Board of Shorthand Reporting are to be appointed by the Governor, by and with the
consent of the Senate, and that “the members shall hold office for a term of three
years. . ..” ]

Tt is noted that the term of the appointment is for a specified- number of years.
It is further noted that this statute does not make the usual provision for an appoint-
ment for a specified term “and until his successor is appointed.” No provision is
made for holding over.

If, by statute, a definite term is established for an office without provision that
the incumbent shall continue in office after its expiration, he will, in holding over, be
a de facto and not a de jure officer, and a vacancy will result which may be filled by
the appointment, under proper authority, of a successor. State Ex Rel. McCarthy vs.

Watson, 132 Conn. 518, 164 ALR 1238, 45 A2d 716 (Conn. Supreme Ct., 1946) ; see.

also Mount vs. Howell, 85 N. J. L. 487, 89 A. 977 (N. J. Supreme Ct, 1914).

Your official records show that the term of Mr. Robinson expired April 21, 1953.
We are constrained to advise, as above, that on that day a vacancy resulted and that,
in holding over, Mr. Robinson is no more than but a de facto officer.

Yours very truly,

TaEOPORE D. PARSONS,
Attorney General,

By: Freperic G. WEBER,
Deputy Attorney General.
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May 12, 1953.
HonoraBLE DANIEL BERGSMA,
Commissioner, Depariment of Health,
State House, ’
Trenton, New Jersey.

FORMAL OPINION—1953. No. 20.

Drar CoMMISSIONER :

Your department has raised the question whether it has the power to issue an
“order of necessity” under N. J. S. A. 40:1-16(g) {or the purpose of authorizing a
municipal bond ordinance for sewer purposes without the usual down payment pro-
vided for in section 40:1-12, when the bond issue will not cause the municipality to
exceed its debt limitation.

In my opinion, your department does have the power to make such an order, even
though the municipality’s debt limitation will not be exceeded, provided that your
department makes the findings required by section 40:1-16(g), i.e. “that the expendi-
ture and every part thereof, is necessary to protect the public health and to prevent
or suppress a present menace to the public health of sufficient gravity to justify the
incurrence of debt in excess  of statutory limitations, and that no less expensive
method of preventing or suppressing such menace exists.”

Section 40:1-12 requires a down payment of five per cent of the amount of the
bonds to be authorized by a municipal bond ordinance, but subsection (c) thereof
declares that the provisions of this section shall not apply to a municipal bond- ordi-
nance ‘“‘which authorizes obligations solely for purposes described in subsection ‘a,
‘b, ‘e, ‘f,) ‘g, or ‘W of section 40:1-16 of this Title * * *”

Even though section 40:1-16, of which the aforesaid section (g) is a part, deals
with exceeding the debt limitation, it is believed that said subsection (g) is referred
to in subsection (c) of 40:1-12 in order solely to describe the purpose of the bond
issue to be exempted from the down payment, i.e., construction of a sewage disposal
system, the need for which is sufficiently urgent from a health standpoint, and which
constitutes the least expensive method of preventing or suppressing the health menace.
In my opinion, the reference to the incurrence of debt in excess of statutory limita-
tions, as contained in subsection (g), is intended merely to show the degree of gravity
which must prevail in order to justify the order of necessity. It is not intended to
indicate that such an order may be granted only when the debt limitation is to be
exceeded. The contrary construction of section 40:1-12(c), read together with
section 40:1-16(g), would lead to the absurd result that a municipality which is
already heavily in debt should be ordered by the department to incur more debt for a
sewage disposal system, while a municipality in good financial shape should not be
ordered to do so, even though the menace to the public health were the same in both
cases.

Yours very truly,

TarovorE D. Parsons,
Attorney General,

By: Taomas P. Coox,
Deputy Attorney General.
tpe/n



170 OPINIONS

May 12, 1953.
Hon. CuarLes R. ErRoMaN, Jr., Commuissioner,
Dept. of Conservation and Economic Development,
520 E. State Street,
Trenton, New Jersey.

FORMAL OPINION—1953. No. 21

Drar COMMISSIONER:

You have requested our opinion as to whether sections 114 and 116 of chapter
448, P. L. 1948, constitute sufficient authority for the acceptance by your department
of funds from the Stony Brook-Millstone Watersheds Association or its members,
and from the Federal Government, for the construction of a stream gaging station
to be established on Stony Brook in Princeton Township.

It appears from information furnished by you that such a gaging station is a
prerequisite to the planning of water conservation and flood control measures in the
.watershed ; that the U. S. Geological Survey has indicated its willingness to construct
the station and to pay one-half of the cost, provided the State will sponsor the project
-and will provide for paying the other half of the cost; and that the aforesaid Water-
sheds Association has proposed to contribute the funds with which to pay that half
of the cost for which the State is responsible.

In my opinion, your department is authorized, under the above cited provisions
of the law, to accept these gifts from the Federal Government and from the Water-
sheds Association, respectively.

Section 114 above cited specifically authorizes the department. to accept for and
in the name of the State, subject to the approval of the Governor and of yourself as
‘Commissioner, “bequests and donations of money or other personal property to be
used for the maintenance and use of any service or activity of the department * * *
if such * * * bequests or donations are unconditional or are subject to such conditions
as the commissioner finds are reasonable and not inconsistent with the use of such
property for such service or activity * * *” '

Section 116 likewise authorizes the department, subject to the approval of the
Governor and the Commissioner, to “apply for -and accept grants from the Federal
Government or any agency thereof” and to “comply with the terms, conditions and
limitations thereof, for any of the purposes of the department * * *”

The foregoing provisions are plainly broad enough to cover your acceptance of
the proposed gifts and grants as above outlined.

Yours very truly,

Trarobore D. Parsons,
Attorney General,

By: TraoMas P. Coox,
Deputy Attorney General.
tpe/n

a dealer, licensed with a designated place of business may,
operate branch agencies with a designated place of business at different addresses.
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Mav 1
Hon. WiLLianm J. DEARDEN, Director, w18 155

Diwision of Motor Vehicles,
State House, Trenton, N. J.

FORMAL OPINION—1953, No. 22,
DrAr DIRECTOR: .

You have a.sked this office to give you a formal opinion as to whether you could
reasona'bly require a ?onsfable serving a levy on a motor vehicle to either take actual
p}(:§sess:on of the vehicle itself or merely take possession of the certificate of owner-
ship.

The answer to your inquiry is “no.”

The manner of seizure of a motor vehicle is i i
» provided in R. S. 39:10-15, as
amended by chapter 136, P. L. 1946, p. 630, section 11 and is quoted as follows

.“If a motor vehicle is seized, levied upon or attached and taken into pos-~
session, actually or constructively, by virtue of judicial process issued by a
court of competent jurisdiction in this State, or by virtue of a statute, State
Federal or otherwise, the person from whose possession the motor ,vehicle:
was taken, and without prejudice to his rights in the premises, shall surrender

the title papers to the commission i i
e €r upon written notice or demand fro
commissioner. * * m the

. The above quoted law prqvides that the seizure,
actually or constructively.” No provision is made for
session of the certificate of ownership and, on the con
the owner shall surrender the title _papers to the com

levy or attachment may be
the constable to secure pos-
trary, the law provides that
missioner upon written notice

or demand.
Yours very truly,
TaeoboRE D. Parsons,
Attorney General,
By: Jomn J. KitcHEN,
i/ Deputy Attorney General.

i UNE 1, 1953.
Hon. WiLLiam J. DEarbEN, Director, ! ’

Division of Motor Vehicles,
State House, Trenton, N. J.

FORMAL OPINION—1953. No. 23

DrAr MR. DEARDEN :

By your memorandum of May 29th you request a formal opinion as to whether
under the same license,

The answer to your question is “No”.
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R. S. 39:10-2, as amended, defines the word “dealer” as meaning the agent, dis-
tributor or authorized dealer of the manufacturer of the new motor vehicle, and who
has an established place of business.

The same section defines “used motor vehicle dealer” as meaning a person en-
gaged in the business of selling, buying or dealing in used motor vehicles, and who
has an established place of business.

R. S. 39:10-19 provides, among other things:

“No person shall engage in the business of buying, selling or dealing in motor
vehicles in this State, unless he is authorized to do so under the provisions of
this chapter. The commissioner may, upon application in such form as he pre-

scribes, license any proper person as such dealer.
* ok kD

The license fee provided in this latter section is $100.00.

No provision is made in this law authorizing the director of the Division of
Motor Vehicles to permit or recognize the operation of branch agencies at an address
other than the dealer’s address as designated by such dealer in his application for a

license.
Yours very truly,

Turoporg D. PARSONS,
Attorney General,

By: Joun J. KrrcHEN,
Deputy Attorney Geneml.
jik:n

Jung 9, 1953.
CoLoNEL RusseLL A. SNOOK, .
Superintendent of State Police,
Trenton, New Jersey.

FORMAL _OPINION—1953. No. 24

Dear COLONEL SNOOK :

You have requested our opinion as to whether the Division of State Police must
hold a hearing before adopting amendments to the regulations governing liquefied
petroleum gases pursuant to Chapter 139 of the Laws of 1950. Section 2 of the
aforesaid statute authorizes the division to promulgate regulations governing the
storage, handling, transportation and utilization of liquefied petroleum gases, and
further provides that “such regulations shall be adopted by the Division of State
Police only after a hearing thereon”.

In my opinion, the requirement of a hearing applies to all amendments as well
as to the original regulations. The purpose of the hearing is to allow all interested
parties to express themselves as to the merits of the proposed regulation, both in
order to give such parties the opportunity to protect their interests and in order that
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the Division of State Police may have the benefit of the knowledge and opinions of
such parties before promulgating the regulation. These considerations apply to all
the regulations, regardless of whether they are the original or constitute amendments
or supplements thereto.

Yours very truly,

THEODORE D. PARsoNs,
Attorney General,

By: Tuomas P. Coox,
Deputy Attorney General.
tpc;b

Jung 9, 1953,
Hon. Russery E. Warsow, Jr,
Secretary to the Governor,
State House, '
Trenton, New Jersey.

FORMAL OPINION—1953. No. 25.

DearR MR WATSON :

Receipt is acknowledged of your inquiry of June 5th in which you state: “The
Governor has requested an opinion as to his power of appointment from now to the
end of his term of office. Among other conditions, he is concerned about his power
of .appointment of an individual whose present term expires after that of the Gov-

(PN 1)

€rnor-s.

The State Constitution, by Article V, Section IV, paragraphs 2 and 3, provides:

“2. Each principal department.shall be under the supervision of the Governor.
The head of each principal department shall be a single executive unless otherwise
provided by law. Such single -executives shall be nominated and appointed by
the Governor, with the advice and consent of the Senate, to serve at the pleasure
of the Governor during his term of office and untif the appointment and qualifica-
tion of their successors, except as herein otherwise provided with respect to the
Secretary of State and the Attorney General.

“3. The Secretary of State and the Attorney General shall be nominated and
appointed by the Governor with the advice and consent of the Senate to serve
during the term of office of the Governor.”

Pursuant to said paragraph two, the head of each principal department, who is a
single executive, shall serve at the pleasure of the Governor during his term of office,
and thereafter until the appointment and qualification of his successor. By virtue of
said paragraph three, the Secretary of State and the Attorney General shall serve
only during the term of office of the Governor.
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Thé Constitution, by Article V, Section IV, paragraph 4, provides:

“4. Whenever a board, commission or other body shall be the head of a prin-
cipal department, the members thereof shall be nominated and appointed by the
Governor with the advice and consent of the Senate, and may be removed in the
manner provided by law. Such a board, commission or other body may appoint
a principal executive officer when authorized by law, but the appointment shall
be subject to the approval of the Governor. Any principal executive officer so
appointed shall be removable by the Governor, upon notice and an opportunity
to be heard.”

The members of any such board, commission or other body, who have been
appointed by the Governor with the advice and consent of the Senate, shall serve for
the respective terms of office for which they have been severally commissioned, even
though such terms extend beyond the term of the present Governor. There is no
limitation upon these terms of office such as is contained in paragraphs 2 and 3 of
Article V, Section IV of the Constitution above cited.

A vacancy occurring in any office by reason of the expiration of term, appoint-
ment to which may be made by the Governor with the advice and consent of the
Senate, may be filled by the Governor, during his present incumbency, and the ap-
pointee shall be commissioned and serve for the term prescribed by law.

The Constitution, by Article V, Section I, paragraph 13, provides:

“13. The Governor may fill any vacancy occurring in any office during a
recess of the Legislature, appointment to which may be made by the Governor
with the advice and consent of the Senate, or by the Legislature in joint meeting.
An ad interim appointment so made shall expire at the end of the next regular

session of the Senate, unless a successor shall be sooner appointed and qualify;
* ok KD

The second part of your query reads: “Among other conditions, he is con-
cerned about his power of appointment of an individual whose present term expires

1o ”

after that of the Governor’s.

Substantially stated, your query is: Has the Governor the lawful authority and
right to appoint, to fill an anticipated vacancy in a public office, the term of which
could not begin until after his own term of office has expired.

I can find no case, text or general rule of Jaw which would support such a power
of appointment. The cases are to the contrary.

In the leading case of State of Ohio ex rel James C. Morris vs. John Sullivon
(Ohio Supreme Court—81 Ohio St. 79; 90 N. E. 146—1909), the Ohio Supreme
Court, in considering and passing upon the identical question, held:

“On January 4, 1909, the relator, James C. Morris, was appointed by Andrew
I,. Harris, then Governor of the State of Ohio, to be a member of the railroad
commission of this state for the term of six years; said term to commence on
the first Monday in February, 1909, and to terminate on the first Monday of
February, 1915, On the same day the senate of Ohio, being then in session,
assented to and confirmed said appointment. On the {ollowing day, January 5th,
Gov. Harris issued to said James C. Morris a commission to serve as a member
of said railroad commission for said term of six years commencing on the first
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Monday in February, 1909. By operation of law the term of office of Andrew
L. Harris as Governor of Ohio expired at noon on January 11, 1909, and Judson
Harmon then became Governor. On January 21, 1909, Gov. Harmon appointed
the defendant, John Sullivan, to be a member of said railroad commission for
and during the same term for which Gov. Harris had theretofore named and
appointed the relator, Morris. Said appointment so made by Gov. Harmon was
on the 3d day of March, 1909, assented to and confirmed by the Senate, and on
March 8, 1909, the defendant, Sullivan, having received his commission, qualified
and entered upon said office of railroad commissioner and has ever since con-
tinued to hold the same and to discharge the duties thereof, under and by virtue
of said appointment. These facts being admitted, the question here presented is:
Had Andrew L. Harris, as Governor of Ohio, the lawful authority and right to

- appoint the relator Morris to fill an anticipated vacancy in a public office the
term of which could not begin until after his own term of office had expired?
It admittedly is the well-established general rule of law that an officer clothed
with authority to appoint to a public office cannot, in the absence of express
statutory authority, make a valid appointment thereto for a term which is not
to begin until after the expiration of the term of such appointing officer.

“Meehem, in his work on Public Offices and Officers, at section 133, states
the general rule as follows: “The appointing power cannot forestall the rights
and prerogatives of their own successors by appointing successors to office ex-
piring after their power to appoint has itself expired.’”

This case is considered and reviewed in 26 L. R, A, p. 514 (New Series 1910) as
follows:

“Note :—May officer make a prospective appointment the term of which cannot
begin until after his own term has expired.

“The statement in the foregoing case of the common-law rule on this point is
fully borne out by the authorities.

“An appointment to office in anticipation of a vacancy therein is good only
in case the officer making the appointment is still in office when the vacancy
occurs. People vs. Fitzgerald, 180 N. Y. 269, 73 N. E. 55; Towne vs. Porier,
128 App. Div. 717, 113 N. Y. Supp. 758.

“A board of officers has no power to make a prospective appointment to an
office that will not become vacant during the term of the board’s official life.
People ex rel Sweet vs. Ward, 107 Cal. 236, 40 Pac. 538.”

In Bownes vs. Meehan, 45 N. J. L. 189, 191 (Sup. Ct., 1883) the Court held that
an outgoing board of chosen freeholders cannot fill an office that will not become va-
cant during the term of its own official life.

In Dickinson vs. Jersey City, 68 N. J. L.99, 102 (Sup. Ct., 1902) the Court held:

“It is a well-recognized principle, under the decisions in this State, that an
existing municipal board or body cannot appoint to an office which is to come
into existence or become vacant in the life of the same board or body at a time
when it will be differently constituted. The official board or body of a-munici-
pality which is or will be in office at the time an appointee is to take his office
can alone make an appointment to such office, unless there be express legislative
authority otherwise. This rule is founded in sound public policy.”
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In Pashman vs, Friedbauer, 1 N. J. Super. 616, 620 (Superior Court, 1949) the
Court said:

“The vacancy and the power of appointment must coincide. As was held in
Dickinson vs. Mayor, &c., of Jersey City, 68 N. J. L. 99, 102: ‘

“*The official board or body of a municipality which is or will b.e in office
at the time an appointee is to take his office can alope make an appon?tment t'o
such office, unless there be express legislative authority otherwise. T_hxs_ rule is
founded in sound pubiic policy. Any other rule. V\{OLlld work for conf_usnon and
disorganization in municipal affairs. If an ?x15tmg board can appoint to an
office falling within the term of the next incoming board, why not for one falling
in the term of the same board two or five years hence ¥ i

“The same is true of an individual appointing power.”

In 43 Am. Jur. Section 160, pp. 18-19, the rulf: 1s summarized: .“At common
law, an officer clothed with authority to make appointments to a .publxc office may
not,forestall the rights and prerogatives of his successor by makm.g a prospectn.re
appointment to fill an anticipated vacancy ir‘1 an office th'e teim of which cannot begin
until after his own term and power to appoint have expired. )

Upon a consideration of the Constitution and the cited cases, it would seemdth}z;tt
the power of appointment to fill an anticipated vacancy does not extend beyond the
constitutional term of the Governor.

Very truly yours,

Trropore D. PARSONS,
Attorney General,

By: JosEpa LANIGAN,
Deputy Attorney General.

JL:rk

June 12, 1953.
Hown. RusseLt E. Warson, Jr., :
Secretary to the Governor,
State House,

Trenton, New Jersey.

FORMAL OPINION—1953. No. 26.

Dear Mr, WarsoN: .
Your inter-communicaticn of June Sth, requests an opinion as to the legality of
the loyalty oath, which it is assumed each State employee takes, pursuant to R. S.
41:1-3 (P. L. 1949, chapter 22, page 68). '
In considering said chapter 22, together with statutes of a _simllar nature (chap-
ters 21, 24 and 25 of the Laws of 1949) in the case of If.nlme vs. Marsh, 5 N. J.
- Super. 239, 247 (1949) the Appellate Division of the Superior Court held, that these
statutes are invalid insofar as they relate to the Governor, Senators '_and r'nefnbers of
the General Assembly, and candidates for these offices (p. 247').' While this judgment
was affirmed in.the Supreme Court, 3 N, J, 578, 593, the opinion was broadened so
as to include State officials.
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At page 592 the Court said :

“Thus, there is nothing in the history of either the Constitutional Con-
vention of 1844 or of the Constitutional Convention of 1947 that lends
countenance to the idea that the Legislature was authorized to impose oaths
in addition to those set forth in the Constitution on the classes of public
officials covered hereby. * * *

“This decision in nowise affects the duty of allegiance owed by a legislator
or State officers generally to the State. Even though it is beyond the power
of the Legislature to prescribe an oath of allegiance for members of the
‘Legislature and other State officers, they are nevertheless bound, along with

every other citizen, in their allegiance to the State even in the absence of an
oath ;”

What are these oaths set forth in the Constitution and who are the classes of
public officers covered thereby? The Constitution by Article IV, Section VIII, para-
graphs 1 and 2, provides : . ' .

“l. Members of the Legislature shall, before they enter on the duties of
their respective offices, take and subscribe the following oath or affirmation :
‘1 do solemnly swear (or affirm) that T will support the Constitution of the
United States and the Constitution of the State of New Jersey, and that I
will faithfully discharge the duties of Senator (or member of the General
Assembly) according .to the best of my ability” Members-elect of the Senate
or General Assembly are empowered to administer said oath or affirmation
to each other.

“2. Every officer of the Legislature shall, before he enters upon his
duties, take and subscribe the following oath or affirmation: ‘I do solemnly
promise and swear (or affirm) that I will faithfully, impartially and justly
perform all the duties of the office of ................ . , to the best of my
ability and understanding’; that I will carefully preserve all records, papers,

- writings, or property entrusted to me for safe-keeping by virtue of my office,
and make such disposition of the same as may be required by law.’”

The Constitution by Article VII, Section I, paragraph 1, provides:

“l. Every State officer, before entering upon the duties of his office, shall
take and subscribe an cath or affirmation to support the Constitution of this
State and of the United States and to perform the duties of his office faith-
fully, impartially and justly to the best of his ability.”

Commenting on these sections of the Constitution and the required oaths there-
under, the Appellate Division said (5 N. J. Super. p. 246) :

“The Constitution sets out the exact words of the oath to be taken by
Senators and Assemblymen. The legislators are not permitted to frame their
own oaths; here nothing is left to their discretion. The Legislature cannot
.authorize the omission of the oath or any part of it, or the addition of other
clauses or of another oath. : . :

“The clause in our Constitution respecting the oath of other State officers
is differently framed; it sets forth the ground to be covered by the oath, but
probably leaves some scope to legislative action. We may surmise, for in-
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stance, that the duties of the office may be set forth with some particularity
in the oath. But no oath c¢an be required that does not come within what the
Constitution prescribes.”

That the invalidity and infirmity of said chapter 22 does not extend to persons
holding positions and employments is best shown by the language of the dissenting
opinion of Justice Qliphant {3 N. J. p. 621) reading in part as follows:

“The constitutionality of chapter 23 of these laws was not argued before
this ‘Court and as I understand the majority opinion, while it states that
chapters 21, 22, 24 and 25 are unconstitutional, it affirms the judgment of the
Appellate Division and holds that these statutes are unconstitutional as they
relate to the Governor, Senators and Members of the General Assembly and
candidates for those offices, and they are unconstitutional as to all State
officers who fall within the provisions of Article V11, Section 1, Constitution
of 1947

The persons required to take the oath of allegiance set forth in R. 3. 41:1-3,
are detailed in the first part of this statute. Among them are:

"k * % every person who shall be elected, appointed or emploved to, or
in, any public office, position or employment, legislative, executive or judicial,
or to any office of the militiz, of, or in, this State or of, or in, any depart-
ment, board, commission, agency or instrumentality of this State, * * *7

State officers who come within the provisions of Article VII, Section 1 of the
Constitution are excepted from the statute by the Imbrie vs. Morsh case, supro.

] The statute speaks of “public office, position or employment.” There is a clear
distinction in this . State between an office on the one hand and a position or em-
ployment on the other. Fredericks vs. Board of Heglth, 82 N. J. L. 200 (Sup. Ct,
1912).

“An office is a place in a governmental system ‘created or recognized by the
law of the State which, either directly or by delegated authority, assigns to the
incumbent thereof the continuous performance of certain permanent public duties’;
a position is analogous to an office ‘in that the duties that pertain to it are per-
manent and certain, but it differs from an office, in that its duties may be non-
governmental and not assigned to it by any public law of the State’; and an
employment differs from both an office and a position ‘in that its duties, which
are nongovernmental, are neither certain nor permanent.” Fredericks vs. Bogrd
of Health, 82 N. J. L. 200 (Sup. Ct,, 1912). The test of a public office is whether
the incumbent is ‘invested with any portion of political power partaking in any

degree in the administration of civil government, and perforrning duties which’

flow from the sovereign authority” City of Hoboken vs. Gear, 27 N. J. L. 265
(Sup. Ct, 185%). An office partakes In some degree of political power or gov-
ernmental authority; a position is an employment ‘not calfing for the exercise
of governmental authority” Dolon vs. Orange, 70 N. J. L. 105 (Sup. Ct., 1903).
See also, Uffert vs. Vogt, 65 N. J. L. 377 (Sup. Ct, 1900) ; Duncan vs. Beard
of Fire and Police Commissioners of Poterson, 131 N. J. L, 443 (Sup. Ct,, 1944).7
Thorp vs. Bd. of Trustees of Schools for Industrial Ed., 6 N. J. 506, 507 (Sup.
Ct., 1951). : :
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The distinction between an office, and a position and employment, having been
judicially recognized and defined, the statute is operative and effective with respect
to positicns and employments, and the occupants thereof must comply with the law
by taking and subscribing the required ocath of allegiance.

The result is, therefore, that the condemned portions of the statute, being sever-
able, have been excised and rejecied, thus leaving the remainder of the statute intact.

“The settled rule regarding severability as laid down in the cases is that
while a statute may be in part constitutional and in part unconstitutional, if the
Legislature would have passed the constitutional parts independently of those
deemed unconstitutional and the diBerent parts of the statute are not so in-
timately connected with and dependent upon each other so as to make the statute
one composite whole, unconstitutional parts may be rejected and the constitutional
parts may stand. Johnson vs. State, 59 N. J. L. 535 (E. & A, 1896) ; Riccio vs.
Hoboken, 69 N. J. L. 649 (E. & A., 1903} : McCran vs. Ocean Grove, 96 N. J. L.
158 (E. & A, 1921); Wilentz vs. Golwin, 125 N. J. L. 455 (Sup. Ct, 1940) .
Lane Distributors, Inc. vs. Tilton, 7 N. J. 349, 370 ({Sup. Ct,, 1951). :

Very truly yours,

Tarobore D. Parsons,
Attorney General.

By: Josgrr Lanican,

_ Deputy Attorney General.
T

i Juiy 1, 1953,
CoLowzr, Russent A, Sxoox,

Supérintendent, Division of State Police,
Trenton, New Jersey.

FORMAL OPINION—I953. No. 27.

Dear CoLoNeL Snock:

You have requested our opinion as to whether a municipality of this State may
enact or enforce an ordinance which (a) compels a dealer in liquefied petroleum gas,
required to obtain a State license, ta also secure from the municipality a permit to
transport, use or store such commodity, and (b) limits domestic installations to 100
gallons water capacity and industrial jnstallations to 500 gallons water capacity.

In my opinion, neither of such provisions is valid, because each is in conflict with -
Chapter 139, Laws of 1950, and with the rules and regulations of the Divisien of‘
State Police issued pursuant thereto. ‘ ‘ ‘

The statute authorizes the State Police to promulgate and enforce regulations
setting forth minimum general standards covering the design, construction, location,
installation and operation of equipment for staring, handling and trarisporting by
motor vehicle and utiliziqg liquefied petroleum gas. The statute further provides ‘that
said regulations shall be such as are reasondbly necessary for the protection of the
health, welfare and safety of the public and persons iising such materials, and shall
be in substantizl conformity with the generally accepted standards of safety con-
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cerning the same subject matter. It is then declared that the published standards of
the National Board of Fire Underwriters shall be deemed the generally accepted
standards.

Section seven of the act provides:

“No municipality or other political subdivision shall adopt or enforce any
ordinance or regulation in conflict with the provisions of this act or with the
regulations promulgated under section two of this act.”

The regulations of the State Police provide for the issuance of permits by State
officials for the bulk transportation, handling, utilization and storage of liquefied
petroleum gas, and prohibit such operations without the securing of such permits.
Furthermore, said regulations do not limit the capacity of domestic or industrial
installations, but they do require approval of installations in excess of 2,000 gallons,
as well as certain fire protection measures where the installation exceeds 150,000
gallons.

In determining whether the ordinance conflicts with the State law or regulations
so as to be invalid, it is important to decide whether the Legislature intended such
law and regulations to prohibit any municipal action more restrictive than that taken
by the State. The answer depends upon the nature, scope and purpose of the State
law, as well as its relation to other legislation.

In our opinion, the purpose of Chapter 139 was to establish a uniform scheme
of regulation of the liquefied petroleum gas industry throughout this State. More-
over, the reference to the published standards of the National Board of Fire Under-
writers indicates an intent to make such regulations conform with safety standards
and practices generally recognized throughout the United States. The Legislature
appears to have contemplated that the interests of the public in both safety and com-
merce would best be protected by a uniform set of regulations for all areas of this
State, particularly on such matters as permits for transportation, utilization and stor-
age, and the capacity of installations used by the industry. When, therefore, a State
regulation covering one of these matters has been promulgated, more stringent mu-
nicipal regulation of the same matter is precluded.

As a general rule, an ordinance is deemed to be in conflict with a State law or
regulation when it prohibits acts permitted by the State. McQuillan, Municipal Cor-
porations (3rd Ed.) Sec. 15.20; 43 Corp. Jur. 217-218; Hudson and Monhattan Rail-
road Co. vs. Hoboken, 75 N. J. L. 302; Pennsylvania Railroad Co. vs. Jersey City,
84 N. J. L. 716.

Thus, in Strouss vs. Bradley Beach, 117 N. J. L. 45 affirmed on opinion below,
118 N. J. L. 561, our courts held invalid an ordinance prohibiting all peddling within
the borough, in so far as such ordinance was applied to a veteran holding a license
to peddle under a State law. The opinion of Mr. Justice Lloyd in the Supreme Court
satd (117 N. J. L. at p. 46) :

“There is no doubt we think of the purpose of the statutes. It was to class
veterans of the various wars as a body and to entitle them to a privilege of
peddling throughout the State regardless of the action of municipalities, whether
such action took a prohibitive form or a regulative form. The statute is appli-
. cable to the State generally, making no exceptions, and if in conflict with a mu-
nicipal ordinance the latter must cease to be effective.”
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- ’I?he foregoing decision was also cited and approved in 1947 in the similar case of
Hzggmx vs. ngmt'm, 140 N. J. Eq. 518, where the ordinance restricted the city’s
licensees irom peddling on boardwalks and on the beach.

Also pertine.nt bere i‘s the case of Bussone. vs. Blatchford, 164 Pa. Super. 545, 67
Atl. ?d 587, whxlch invalidated an ordinance prohibiting the sale of liquor on certain
premises for which the owner had been granted a license by the Pennsylvania Liquor

Control Board. The court succinctly stated the applicable rule as follows (67 Atl
2d at p. 589) : ‘

“A municipality cannot lawfully forbid what the Legislature has expressly

licensed, authorized or required, or a i 1
s uthorize what the Legislature h
foensed, a R g as expressly

Tl.ns opinion has not overlooked Section 40:48-1 of the Revised Statutes, which
aut)‘1‘or|zes the governing body of every municipality to make and enforce ord'inances
to ' regulate the use, storage, sale and disposal of inflammable or combustible ma-
terials, and to provide for the protection of life and property from fire, explosions
and other dangers.” For the reasons already given, it is our view that ,this statute
should not be construed as authorizing the enactment of ordinances more restrictive
than t}?el State. regulations above mentioned. A contrary determination would, in
our opinion, result in a conflict with Chapter 139 of the Laws of .1950 in so fax" as
R. S. 4-0:48—1 applies to liquefied petroleum gas. In that event, Chapter 139 and the
f‘egulatlons tl'lnereunder would prevail. Where there are two conflicting statutes apply-
Ing to a particular subject, one being general and the other specific, the statute speci-
fically pertaining to that subject controls. Aligaier vs. Township ’of Woodbridge, 5
N. J. Super. 21,25; Ackley vs. Norcross, 122 N. J. L, 569, aff’d. 124 N. J. L, 133g '

For'the foregoing reasons, we conclude that a municipality in this State may
not require a permit for the transportation, utilization, or storage of liquefied petro-
leum gas .from a dealer holding a State license for these purposes, nor may any ordi-
nafu:; limit the size of liquefied petroleum gas installations. ot
existing Qrdinance would attempt to prohibit what the State has expressly licensed
or authorized, and thus would be in conflict with the controlling provisions of Chapter
139 of the Laws of 1950 and the regulations issued pursuant thereto. ’

Such provisions of any

Yours very truly,

THEODORE D. Parsons,
Attorney Generol,

By: Tuomas P. Cook,

Deputy At
tpc:n puty Attorney General.
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Jury 1, 1953.
Mr. Ernest H. FoucNEr, Secretary-Director,
New Jersey State Board of Architects,
1060 Broad Street,
Newark 2, New Jersey.

FORMAL OPINION—I1953. No. 28.

Dear DIReCTOR :

This will acknowledge receipt of your communication of June 15, 1953 wherein
you request an opinion as to when the terms of members of the State Board of
Architects commence.

We are of the opinion that the intendment of the pertinent provisions of Section
45:3-1 of the Revised Statutes (as amended by L. 1950, Chap. 323, p. 1081, Sec. 1)
is that there is to be continuity in the terms of office of the members of the State
Board of Architects, that all terms commence as of the same day and onth of the
respective year in which the appointment falls due, and that an appointment for a
new term is called for annually. '

Chapter 323 of the Laws of 1950 provides that thz New Jersey State Board of
Architects, created and established by P. I,. 1902, Chapter 29, as amended and sup-
plemented, is to be continued and that said Board shall consist of five members.

Section 1 of Chapter 323 of the Laws of 1950 specifically provides that:

“On the effective date of this act the terms of office of the members of the
board shall cease and terminate, and they shall thereafter continue in office as
holdover members until such time as the Governor shall designate and appoint
them to serve for new terms of office as hereinafter provided.”

Section 1 of Chapter 323 of the Laws of 1950 further provides:

“Within a period of thirty days after the effective date of this act, or as
soon thereafter as circumstances shall permit, the Governor shall designate and
appoint said members to serve and hold office for the following terms: One mem-
ber for a term of one year from the date of such designation and appointment,
one member for a term of two years from said date, one member for a term
of three years from said date, one member for a term of four years from
said date, and one member for a term of five years from said date.”

Section 1 of Chapter 323 of the Laws of 1950 further provides:

“Thereafter, upon the expiration of the term of office of any member, his
successor shall be appointed by the Governor, subject to the provisions of section
45:1-2 of this Title, for a term of five years.”

This law fixes a time as of when the terms of the five appointees thereunder
commence. The problem, however, is whether said date is also applicable to the
terms of all subsequent appointees and is one of statutory construction.

The foregoing provisions clearly indicate that the persons in office on the ef-
fective date of the act were to constitute the continued New Jersey State Board of
Architects, but that their respective terms of office were to cease and terminate at
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that timc?, subject to their holding over until their new appointments by the Governor.
They evince a legislative intent to institute a new scheme of uninterrupted terms, in
such manner as eventually to affect the occurrence of a vacancy at the same t,ime
and date in every successive year.

Moreover, Section 1 aforesaid also provides that “any vacancy in the membership
of‘ the Board shall be filled for the unexpired term in the manner provided for an
Orlgl.niil appointment”. The effect of this provision, viewed in the light of the related
provisions heretofore recited, is to preserve the integrity of the legislative scheme of
term continuity.

The. gefleral rule is that the term of office, when not otherwise provided by stat-
ute, begins in the case of appointive offices on the date of appointment. However, as
we have already indicated, Chapter 323 of the Laws of 1950 fixes by intendment, if

not by s'peciﬁcation, the time from which the term of a member of the State Board
of Architects begins to run.

Yours very truly,

Treopore D. PaRrsons,
Attorney General,

By: Freveric G. WEBER,
Deputy Attorney General.

uLy 6, 1953,
Hon. Arrrep E. DriscoLr, Governor, I

Hon. Wavrer T. Marcerrs, Jr., State Treasurer,
Hon. J. Linpsay pEVALLIERE, State Comptroller.

FORMAL OPINION—1953. No. 29.

DEAr Sirs:

This is to acknowledge your letter of June 30, 1953, referring to the pro

sale of $150,000,000 of New Jersey Highway Authority bonds, togbe submitegoizc:
guaranty by the State, as described in an official statement of the Authority. You
r‘equest my opinion as to the legality of the State guaranty under the terms of the
Guaranty Act (P. L. 1952, c. 17), approved by the voters at the 1952 general re-
ff:rendum, and the legality of consenting to a reservation in the Authority of the
right and power to issue additional bonds equally secured by the revenues of the
Garden State Parkway. '

. I have revievs./ed the pertinent provisions of our State Constitution, the New Jersey
Highway Authority Act (P. L. 1952, c. 16) as well as the Guaranty Act.

The New Jersey Highway Authority, and its enabling statute, was patterned
upon the New Jersey Turnpike Act which our Supreme Court reviewed and sustained
in Ne'w‘J.er.rey Turnpike Authority vs. Parsons, 3 N. J. 235, 69A. (2d) 875 (1949).
The validity of the. Guaranty Act was considered and approved by the same court in
Behnke vs. New Jersey Highway Authority, et al. May 25, 1953.

In .outline and in detail the Legislature conferred upon the New Jersey Highway
Authority .the corporate and financial powers successfully employed by the New Jer-
sey Turnpike Authority. Thus, negotiable bonds may be issued for any corporate
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purpose, without limit as to kind or amount, provided that the interest rate does not
exceed 6% per annum. Moreover the Authority is empowered to covenant as to
the source and methods of debt service and as to the rank or priority of bonds.

The Guaranty Act created a liability on the part of the State of New Jersey for
the guaranty of Authority bonds subject to an aggregate limit of $285,000,000 of bonds
bearing interest of not ritore than 3% per annum, maturing within 35 years of their
respective dates, issued in connection with the construction, maintenance, repair or
operation of all or any part of thé Garden State Parkway. The endorsement of
the guaranty upon Authority’s bonds depends upon a certificate, consenting to the
issuance of such bonds signed by the Governor, the State Treasurer and State Comp-
troller or any two of such officials.

In proposing to offer $150,000.000 of its bonds for guaranty by the State, I note
that the Authority has reserved the power, which it possesses by law, to issue its
own bonds in excess of the State-guaranteed $285,000,000 to be equally secured, to-
gether with guaranteed bonds, from the revenues of the Garden State Parkway. It
is noted also that while the law does not express this limitation, the Authority has
covenanted that the additional bonds will be issued only with the consent of the
Governor and either the State Treasurer or State Comptroller. Moreover, these
additional bonds can be utilized only if necessary to complete the Garden State Park-
way from Paterson-Paramus to Cape May, or to pay for a feeder road from Paramus
to the New York State boundary, or 'to buy from the State any of the existing four
sections of the Garden State Parkway completed with State funds. Moreover, the
Authority has covenanted that it will charge tolls which will never be less than 100%
of debt service on all such bonds and beginning with 1956, will be not less than 120%
of that amount.

It is my opinion, and you are so advised, that:

1. The $150,000,000 of Series A guaranteed bonds, or any part thereof, as
set forth in the official statement of the Authority to which your letter refers,
are authorized and in conformity with both the New Jersey Highway Authority
Act, the Guaranty Act and the referendum of November 1952 which permitted
a State guaranty of not more than $285,000,000 of New Jersey Highway Author-
-ity bonds issued for the construction, maintenance, repair and operation of the
Garden State Parkway; )

2. The Governor, State Treasurer and State Comptroller or any two of such
officials may lawfully sign a certificate consenting to the issuance of such bonds:

3. The Governor, State Treasurer and State Comptroller or any two of such
State officials including the Governor have power to assent to the resolution
authorizing such bonds;

4. Upon presentation by the Authority to the State Treasurer of said bonds,
together with the certificate consenting to the issuance thereof signed by the
Governor, State Treasurer and State Comptroller or any two of such officials,
the State Treasurer may lawfully and properly file such certificate in the office
of the Secretary of State together with the record of the amounts and other
description of the terms of such bonds and upon such filing of said certificate
and record, the punctual payment of principal of and interest on such bonds will
be unconditionally guaranteed by the State of New Jersey; '

5. Such guaranty may lawfully be expressed or endorsed upon such bonds
by the signature of the State Treasurer or any person in the Department of the
Treasury appointed by him for that purpose; and ' v
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6. The reservation by the Authority of the power to issue its bonds in excess
of $285,000,000 to be equally secured with State guaranteed bonds, by the revenues .

of the 'Garden State Parkway, is permitted both by the New Jersey Highway
Authority Act and the Guaranty Act.

The State’s vital interest in the timely and successful completion of the Garden
e Parkway is matched by the people’s concern that State revenues will not be
requx.refi to contribute to the payment of obligations incurred by the Authority. The
restrictions accepted by the Authority and the covenants which it has giv;en are
capable of‘ ?chieving both objectives. In my opinion, the Authority, in issuing fur-
fher securl.txes at a later date, and the Governor, State Treasurer, and Comptroller
m consenting to such action at that time will be obligated at such time to satisfy’

themselves that Garden State Parkwa i i
‘ y revenues always will be adequate t
all Highway Authority debts, auate fo discharge

Stat

Respectfully,

THEODORE D. Parsons,
Attorney General.,

Hon. WiLriam J. DEarvEN, Director, Jorr 6, 1985,

Division of Motor Vehicles,
State House, Trenton, N. J.

FORMAL, OPINION—1953. No. 30.

Dear Sir:

Your.request for a formal opinion concerning your authority under Title 39 has
been received. Your question is whether or not where a fine has erroneously been
assessed may you refund the amount to the defendant.

The answer to this question is, No.

Title 39 specifically provides the manner in which you must dispose of all fines
forwarded to your office. This generally is covered by R. S. 39:5-40 and provides:

“E?(cept as otherwise provided by this subtitle al moneys received in aceord-
- ance th-h the provisions of this Title, whether from fines, penalties, forfeitures
registration f.ees, license fees, or otherwise, shall be accounted for ar;d forwarded’
to t}.le commissioner, who shall pay the same over to the state treasurer to be
credited to the state highway fund and used for the purposes of such fund as

pg;)vided by section 52:22-20 of the Title “State government departments and
officers”. : ‘

No provision is fnade in Title 39 for you to refund any moneys paid to you by way
of fine or as otherwise provided in the above quotation.

Yours very truly,

TEEODORE D. PArsons,
Attorney General.

By: Jorn J. Krrcmen,

. Deputy A
i eputy Attorney General.
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Jury 27, 1953.

Aaron K. NgeLp, Deputy Director,
Diwvision of Taxation,

State House,

Trenton, N. J.

FORMAL OPINION—1953. No. 31.

Dear Mr. NEELD:
I am in receipt of your request for my opinion on the following:

“A question has arisen as to whether the salary of the secretaries of the
various boards shall be equal to the salary of the president of each board or
merely equal to the salary paid to each member.” .

R. S. 54:3-8 provides that the board of chosen freeholders shall fix the annual
salary to be paid to the secretary of a county board of taxation. ‘“The salary of th§
secretary shall not be less than the salary of any member of the board of that county.

Chapter 197, Laws of 1953 (R. S. 54:3-6) specifically sets forth the salaries. of
the members of the several county boards of taxation. Said law further px_*ovxdes
that “The president of each county board shall, in addition to the above, receive the
further sum of $500 per annum.”

It would appear that since 1906 the salaries of the members of the several county
boards of taxation have been fixed by the legislature. The president of the board
received the same salary as other members of the board. The secretary’s salary,
therefore, was never questioned in view of the statutory provision that such secretary
receive the same salary “as any member of the board”.

The question presented is whether the board of chosen freeholders must fix the
'salary of the secretary of a county board of taxation in an amount not less than the
president of the board.

Considering the historical background of this legislation and the 1953 amend-
ment, it is clear that the Legislature intended to give additional recognition to th.e
“position or office of the president” of the county tax board by providing for addi-
tional compensation for such office and not as a “member of the board”.

It is my opinion that the salary of a secretary of a county board of taxation
“shall not be less than the salarv of any member of the board” of that county, but
that such salary does not have to equal the salary of the president of the board.

Very truly yours,

Taeopore D. PARSONS,
Attorney General.

By: JaMmEs RoseN,
Deputy Attorney General.
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Avcust 4, 1953.
How. Percy A. MILLER, JR., '

Commissioner of Labor and Industry,
State House,
Trenton 7, N. J.

FORMAL OPINION-—-1953. No. 32.

My pEar CoMMISSIONER :

We have for attention your request for re-consideration of Formal Opinion No.
48, 1949, heretofore rendered. You will recall that Formal Opinion No, 48, 1949,
was rendered pursuant to a situation which arose in Kresge-Newark, Inc. In that
instance the company was advised that “minors under 18 years of age are not per-
mitted to load, operate, or transport merchandise in a passenger or freight elevator
which includes any power driven hoisting or lowering mechanism (Letter dated De-
cember 3, 1948 to Kresge-Newark, Inc.). Thereafter, this office was called upon to
render its interpretation of R. S. 34:2-21.17. Since the opinion is short we include
it herewith:

“While Section 17 of R. S. 34:2-21 prohibits minors under 16 years of age
from being employed, permitted or suffered to work in, about, or in connection
with power driven machinery, it further delineates specific occupations at which
minors under 18 years of age may not be employed. Among these is the follow-
ing, ‘Operation or repair of elevators or other hoisting apparatus’. Thus the
Legislative intent is patently indicated to exclude from the general provision of
the statute any reference to elevators by its specific inclusion of them in the
enumerated prohibited occupations.

“The language employed in the statute clearly circumscribes the prohibition
contained therein to ‘operation and repair of elevators’. Hence it is my opinion
that minors under 18 years of age, who otherwise conform to the requirements
of the Child Labor Law, may be employed in work which requires riding on a
freight elevator when said elevator is manned or operated by a competent adult”.

The immediate problem posed by you deals with the meaning of the term “in;
about or in comnection with” used by the Legislature in the prohibition contained in
R. S. 34:2-21.17. Our first resort is to the literal meaning of the words employed;
we find all lexicographers in unison in defining the words “in”, “about” and “in con-
nection with” as “in the immediate neighborhood”, “in contiguity or proximity of”,
‘“near, as to place”, etc.

However, we then ask, “in, about or in connection” with what? Indubitably the
answer is found in the statute “. . . in, about or in connection with . . . the operation
or repair of elevators or other hoisting apparatus” (Italics ours).

The following examples set forth in your communication as the actual hazards
are extrinsic to the prohibition contained in the statute:

1. Loading or unloading goods on elevators, dumb-waiters and various types
of hoists so long as the actual operation is done elsewhere. Some of these are
carefully closed-in elevators but there are many crude open ones and many
swinging hoists. We have had numerous persons injured while standing under
or bending over, under down-coming elevators and dumb-waiters which they were
waiting to load and which someone else was operating.
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2. Minors as young as 12 employed in tree work being permitted to work
directly in areas where sawed off limbs or tree tops are being lowered by a hand
hoist; 14-year-old boys permitted to ride and work up on swinging scaffolds so
long as they do not raise or lower it; 16-year-old farm boys working at the very
hazardous task of hooking bales of hay which are being carried to the storage
areas of the barn by hoists and dumped there.

3. Stevedores and laborers in the areas of cranes loading and unloading
freight boats as well as working in the vicinity of all types of cranes, derricks
or rigs.

4. Work on high dump truck so long as the dump is not operated by the
minor, although he may be working on the dump itself or in the area where the
materials are being unloaded.

It is axiomatic that where, as in the instant case, the law is plain, unambiguous
and within the legislative power, it is self-declaratory and nothing is left for in-
terpretation. The remedy for a law that does not encompass the exigencies or meet
specific situations is not to be found in a strained interpretation but rather in amend-
ment.

We must conclude therefore that the interpretation contained in Formal Opinion
No. 48, 1949, is, upon review, reiterated.

Yours very truly,

THEODORE D. PARSONS,
Attorney General.

By: Grace J. Forp,
Ass’t Deputy Attorney General.
GJF:mh

Avucusrt 13, 1953.
Hupson County Boarp oF TAXATION,
2857 Hudson Boulevard,
Jersey City 6, New Jersey.
Attention: Michael Donovan, Secretary.

FORMAI OPINION—1953. No. 33.

GENTLEMEN :
I am in receipt of your request for my opinion on the following:

“Under the provisions of 54:3-21 appeals by taxpayers and taxing districts,
etc., must be filed on or before August 15th with the County Board of Taxation.

August 15th, 1953 is a Saturday and all county offices have been closed during
the months of July and August by statutory enactment, I believe. Subsequent
day, August 16th is a Sunday, and therefore, the offices will not be open for
business.

Would you kindly advise this Board when is the last day it should accept
petitions of appeal.”
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Chapter 129, Laws of 1946, p. 609, provides as follows:

“Each Saturday in the month of July and August in each year shall, for all

purposes whatsoever, as regards the transaction of business in the public offices

" of this State, and the counties and municipalities in this State, be considered as
the first day of the week, commonly called Sunday, and as public holidays.”

It is well settled law in this State that where, by statute, an act is due arith-
metically on a day which turns out to be a Sunday or legal holiday, it may be lawiully
performed on the following day, and if that day be also a dies non on which the
public offices are closed to the transaction of business, according to the “holiday acts,”
supre, a similar rule applies.

In Union City vs. Capitol-Theatre Amusement Co., 26 N. J. Misc. 102, 57 A, 24,
226 (1948), the Division of Tax Appeals held that where the last day for service of
petition for appeal from action of County Board of Taxation occurred on first of
two consecutive days generally observed as legal holidays, service on next following
secular day was sufficient. See also, Ettrick vs. State Board of Tax Appeals, 12

“N. J. Misc. 432, 172 A. 365 (Sup. Ct., 1934).

Pursuant to the provisions of Chapter 129, Laws of 1946, and R. S. 36:1-1,
public offices are closed to the transaction of business on Sundays and lega! holidays
and on Saturdays during the months of July and August.

It is, therefore, my opinion that the last day for filing petitions of appeal to the
County Board of Taxation is Monday, August 17th, 1953. Poetz vs. Mix, 7 N. J.
436, pp. 445, 446 (1951).

Very truly yours,

Turoporg D. PARSONS,
Attorney General.

By: JaMEs RosEN,
) Deputy Attorney General.
jr/c

Avcusr 19, 1953.
Mg. GEorcE M. BoroEn, Secretary,
State Employees’ Retirement System,
State House Annex,
Trenton, New Jersey.

FORMAL OPINION—1953. No. 34.

Dear MRr. BorDEN : _

I acknowledge your recent letter inquiring whether a member of the Board of
Education Employees’ Pension Fund of Essex County, who has recently changed
her position, making it necessary that she withdraw from that Fund, may transfer
her membership to the State Fmployees’ Retirement System, pursuant to the provi-
sions of R. S. 43:2-1. :

It is my opinion that the proposed transfer is not authorized by the statute cited.
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The right of any officer or employee to transfer his or her membership from
certain retirement systems or pension funds, to another system or fund is governed
by the provisions of Chapter 313, P. L. 1926 (R. S. 43:2-1 to 43:2-3 incl.).

Section 1 (R. S. 43:2-1 of the act aforementioned reads as follows:

“Any officer or employee who is a member of and entitled to benefits in
any retirement system or pension fund operated wholly or partly by the state,
and in which system or fund the member contributes thereto, including employees
of municipalities and counties who have or shall become members of any such
system or fund, may transfer his membership to another retirement system upon
accepting an office or position in another branch of service and thereby make it
possible for him to participate in the other system, when such transfer of office

or employment would make it impossible for him to continue in the retirement:

system or pension fund of which he has been a member.”

The significant -words of the quoted statute, for our purposes, are “retirement
. system or pension fund operated wholly or partly by the state, * * *’. In other
words, the system or fund from which a transfer is authorized, must be one which
the State operates wholly or partially.

Is the Board of Education Employees’ Pension Fund of Essex County operated
wholly or partly by the State? I think not.

This fund is established under the provisions of Chapter 112, P. L. 1929, as
amended (R. S. 18:5-68 to 18:5-82 inc.). A reading of this statute makes evident
the fact that the Board of Education Employees’ Pension Fund of Essex County is
controlled, operated and managed by a designated number of its members, who are
elected as trustees, and is sustained by deductions from the salaries of its members
and annual contributions by the board of education. These funds are supplemented,
if necessary, by appropriations from the board of education,

The status and character of the Essex County Fund was considered by our court
in the case of Board of Education of Montclair vs. Board of Education Employees’
Pension Fund of Essex County, 125 N. J. L. 164, affirmed 126 N. J. L. 66. In that
case, the plaintiff challenged the constitutionality of the statute under which defendant
had been established and incorporated, namely, Chapter 112, P. L. 1929. In passing
on this point, the Supreme Court observed that the duties of the trustees “are de-
fined and circumscribed by the statute,’ and that the trustees are “the administrative
and ministerial instrumentalities for the purpose of carrying into effect the legislative
will.” That legislative will was declared in Section 3 of the act cited, which states
that the pension fund created by the act “shall be under the control and management
of the board of five trustees” elected by the members from the membership. To this
extent, the pension fund under discussion differs from pension {unds operated wholly
or partly by the State, wherein their boards of trustees include public members ap-
pointed by the Governor, or certain designated State officials as members ex officio.
Among retirement systems or pension funds in this class are the State Employees’
Retirement System, the Consolidated Police and Firemen's Pension Fund, and the
Teachers’ Pension and Annuity Fund, to name several.

Under the circumstances above set forth, it is my opinion that this {und cannot be
regarded as a ‘retirement system or pension fund operated wholly or partly by the
State” as such words are employed in R. S. 43:2-1, but is operated by its members,
through their elected trustees. For this reason the benefits of the statute authorizing
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a transfer of membership from one pension fund, as defined, to another, are not
available to the employee in the matter before us.

You inform me that the contention has been made that inasmuch as the State
of New Jersey contributes certain sums in the form of State aid for education, part
of which reach the Board of Education of Essex County, that this brings the pension
fund in question, into the category of those operated wholly or partly by the State.

A similar contention received the judicial disapproval of the Appellate Division
of our Superior Court in the case of Abrams vs. Hogan, 4 N. J. Super. 463 (1949).
In the decision cited, the court was concerned with the claim made by a member of
the Maywood Police Department who requested that moneys to his credit in the
Police Pension Fund of Maywood be transferred to the Police and Firemen’s Retire-
ment System of New Jersey, on his changing employment from Maywood to the
Bergen County Police Department. The plaintiff based his claim on the provisions
of R. S. 43:2-1, which has been cited above, arguing' that inasmuch as the State of
New Jersey directly appropriated $1,000,000 annually to be apportioned among mu-
nicipal firemen’s and police pension funds, including Maywood, that this fact consti-
tuted the Maywood Police Department Pension Fund as one operated partly by the
State. In connection with this contention, the Appellate Division held as follows:

“R. S. 43:2-1 provides that ‘any officer or employee who is a member of
and entitled to benefits in any retirement system or pension fund operated wholly
or partly by the State * * * may transfer his membership to another retirement
system upon accepting an office or position in another branch of service * * *’
It is argued that since the State of New Jersey appropriates $1,000,000 annually
to be apportioned among the municipal firemen’s and police pension funds that .
this puts the municipal fund in the category of being ‘operated wholly or partly
by the State’ This is not so. R. S. 43:16-7 places the management and control
of this fund in a commission appointed for that purpose under authority of R. S.
43:16-6."

I am of the opinion that the above decision is controlilng in the matter before us.
Yours very truly,

Taeoport D. PARSONS,
Attorney General.

By: Danier DE BRrieg,
Deputy Attorney General.
ddb;b
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SEPTEMBER 14, 1953.
Mgr. ELMmeR G. BAGGALEY, Secretary,
Consolidated Police and Firemen’s Pension Fund Commission,
State House Annex,
Trenton, New Jersey.

FORMAL OPINION—1953. No. 35.

Dear MR. BAGGALEY :

You will recall that under date of April 27, 1953, this office furnished you with
its Formal Opinon No. 12, 1953, That opinion was rendered in reply to your inquiry
of April 8, 1953, requesting advice as to what action should be taken by the Con-
solidated Police and Firemen’s Pension Fund Commission in connection with exe-

cutions directed against pension allowances made by local police and firemen'’s pension_

commissions, in causes wherein the defendant was a retired pensioner.

You were advised in that opinion that pension allowances made by local police
and firemen’s pension commissions were exempt from liability to execution, in view
of the authorities cited in the opinion, and more particularly so, in view of the pro-
visions of Section 7 of Chapter 358, P. L. 1952 (R. S. 43:16-7) stating, “that all
pensions granted under this chapter shall be exempt from execution, garnishment,
attachment, sequestration or other legal process”.

Since the rendering of our opinion, of April 27, 1953, aforementioned, there has
been a new development in the law on the subject of executions against pension pay-
ments, which I desire to discuss with you in this present opinion, in order that you
may be guided accordingly in the administration of the Fund, which you serve as
secretary.

Very recently, our Supreme Court, in the case of Fischer vs. Fischer, 13 N. J.
162 (1953), had before it the specific question as to whether the pension provided by
the statute administered by your commission (R. S. 43:16-1 to R. S. 43:16-7.2) “is
wholly immune from judicial appropriation, before the individual installments reach
the hands of the pensioner, to the satisfaction of alimony established by judgment”.

The facts in the Fischer case disclosed that the Palice and Firemen’s Pension
Fund Commission of Irvington, had been directed by order of the Chancery Division
to deduct a stated amount monthly from respondent’s pension check, to be applied to
alimony and counsel fees, under a divorce decree. Subsequently, the Chancery Divi-
sion vacated the order, under the authority of Hoffman vs. Hoffman, 8 N. J. 157
(1951). The wife then appealed to the Appellate Division. That court (Fischer vs.
Fischer, 24 N. J. Super. 180) affirmed the vacating of the order directed to the Pen-
sion Commission, stating : (Pages 184 and 189) :

“We are faced with the question as to whether the pension moneys of the
defendant may be attached or sequestrated, at least to the extent of the monthly
payments required under the alimony decree, while in the Hands of the pension
commission. 'The defendant contends that so far as New Jersey is concerned,
this question has been settled adversely to the plaintiff’s contention in the case
of Hoffmon vs. Hoffman, supre, wherein Mr. Justice Burling, speaking for the
Supreme Court, stated, inter alia:

“That the policy of this State is in favor of exemptions from civil process
in cases of public pension funds appears from an analysis of legislative treat-
ment thereof,” citing the several New Jersey statutes dealing with such ex-
emptions.
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“In view of the language employed by Mr. Justice Burling in the Hofman
case, we feel that its holding is controlling here. In that case the court did not
distinguish between a general creditor’s rights against the defendant’s retirement
payments and those under an alimony judgment. In the Hoffman case, although
the question of a wife’s right under an alimony judgment to sequester her hus-
band’'s pension moneys under a statutory governmental pension plan, exempting
the same from ‘execution, garnishment, attachment, sequestration or other legal
process’ was not the factual issue involved, it seems to us that in view of the
language employed by the court we must conclude that the Supreme Court re-
garded the alimony claim in the same category as any other creditor’s rights.”

When the Fischer case reached our Supreme Court, a majority of the Court,
speaking through Mr. Justice Heher, reversed the Appellate Division, holding that
the pension in question was not immune from judicial appropriation to satisfy a court
order based on an award for alimony. I quote from Mr. Justice Heher’s decision:

“The exemptive clause of the statute is in these words: ‘All pensions granted
under this chapter shall be exempt from execution, garnishment, attachment, se-
questration, or other legal process’ R. S. 43:16-7, as amended by L. 1944, c.
253, p. 829. The amendment introduced this provision into the statute. . . .

“A pension such as this is a stated allowance or stipend to one retired from
service, in consideration of past services. The pensioning of civil servants, as
well as those in private employment, is designed primarily to attain suitable
standards of service at a relatively low wage cost, by a guarantee against want
when the servant’s years of productivity have ended, thus heightening the morale
of the workers and enhancing the quality of the service. Plunkett vs. Board of
Pension Commissioners of Hoboken, 113 N. J. L. 230 (Sup. Ct., 1934), affirmed
114 N. J. L. 273 (E. & A, 1935). Considered in context, the immunity clause
constitutes a protection against improvidence and creditors in the broad general
sense of persons whose claims are grounded in contract or tort, or a penalty or
forfeiture, to insure sustenance and a measure of economic security for the pen-
sioner and his dependent family in the evening of life when earning power has
diminished or ceased altogether. It is akin to the policy of the law that limits
execution upon the worker’s wages for the satisfaction of the claims of creditors. . . .

“. .. it is abundantly clear that the policy of the immunity provision is to
shield the pensioner against the coercive remedial and executorial processes avail-
able to creditors, and thus to secure the pensioner and his family against im-
providence and want. ‘Legal’ process undoubtedly has this generic sense, 4. e.,
legal and equitable remedies in favor of those having a right of action grounded
in contract or tort, a penalty or a forfeiture. The word ‘alimony’, presumably
derived from the Latin ‘alere,’ meaning to nourish or sustain, signifies the sus-
tenance or support which a husband may be required to supply to his wife when
she 1s living separate and apart from him, or has been divorced. It was the
method by which the ecclesiastical courts of England conferred the duty of sup-
port owed by the husband to the wife during such time as they were legally
separated pending the marriage relation. Lynde vs. Lynde, 64 N. J. Eq. 736, 751
(E. & A., 1902). It is a periodic allowance determined by the wife’s needs and the
husband’s means, and varies from time to time according to changing circum-
stances. In its very nature, it is not comprehended in the terms of the ex-
emptive clause of the statute under review, designed as it is to secure the pension
against the claims of third persons as a means of -support for the pensioner and
his family.
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“Such is the outstanding policy of the statute. There is provision for a pen-
sion to the dependents of the retired member, his widow and children under
the age of 18 years, and his dependent parents if he dies without leaving a widow
or children. Amended R. S. 43:16-3; 43:16-1. But no pension shall be payable
to a child or children of a female member unless it is established that “such
child or children would otherwise become a public charge.” R. S. 43:16-4.1.

“A holding barring recourse to the statutory pension to absolve the public
from the burden of supporting the pensioner’s wife or children would be per-
versive of the true intent and meaning of the act. And a decree of divorce in
favor of the innocent wife does not relieve the guilty husband from the obliga-
tion of support; this is the significance of a provision for alimony. Lynde vs.
Lynde, cited supra. . . .

“The interpretive principle in general application elsewhere is that the es-
sential purpose of such immunity from process is the protection not only of the
pensioner, but of his family as well, {rom destitution and the need for public
relief, and, absent a clear and definite expression conira, the provision will not
be read to enable the husband to claim the full benefit of the pension as against
his dependent wife and children; and thus to subvert the laws enjoining upon
the husband the performance of this basic obligation of the marriage state. This
was the ruling in Schlaefer vs. Schlaefer, 112 Fed. (2d) 177, 130 A. L. R. 1014
(Ct. App. D. €., 1940). Vide, Holmes vs. Tallada, 125 Pa. St. 133, 17 Atl. 238
(S. Ct., 1889) ; also 11 A. L. R. 123 and 106 A. L. R. 669.

“The Hoffman case cited supra is plainly not to the contrary. There, the
subject matter was a group insurance contract which made the retirement annuity
and death payments ‘nonassignable, whether by voluntary act or by operation of
law;’ and the holding was that if the annuity benefits were made available for
the satisfaction of the foreign decree for alimony ‘that contractual undertaking’
would be violated. There, the contract of the parties was enforced inter partes;
kere, the determinative is the policy of the statute.

“The judgment is accordingly feversed; and the cause is remanded for fur-
" ther proceedings in conformity with this opinion.”

A vigorous dissent was filed in this matter by Mr. Justice Burling, concurred in
by Mr. Justice Wachenfeld, stating in part:

“It is difficult to conceive language more comprehensive than that used in
R. S. 43:16-7 as amended, supra. Patently it includes any order, writ or other
formal writing required or permitted by law to be issued by a court of this State.
The premise of the majority opinion writes words into the statute which do not
expressly exist therein. This is foreign to the method whereby the Legislature
has treated the subject of exemption of pensions, namely to specifically desig-
nate the exception from the exemption.

“For the reasons herein expressed I would affirm the judgment of the Su-
perior Court, Appellate Division.”

I have quoted at length from the decisions of the Appellate Division and those
of the Supreme Court, so that the honorable members of your commission and you,
may see some of the problems, social, philosophical and legal, that are involved.

As a result of the recent holding of the majority of our Supreme Court in the
Fischer case (supra) the views of this office on the question of executions directed
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against pension allowances paid by your commission, are stated as follows: pension
payments made by your fund, are exempt from executions, garnishments, attach-
ments, sequestration or other legal process, prior to the time such payments reach
the hands of the pensioner; except, however, that such payments are “not immune
from judicial appropriation, before the individual installments reach the hands of the
pensioner” to satisfy the alimony portion of alimony judgments. Alimony judgments,
in other words, by judicial determination, are to be considered as the exception to
the general exemption of such payments from appropriation to satisfy judgments or
court orders.

It is observed that some court orders for alimony before you, have been directed
against local pension funds, rather than against the Consolidated Pension Fund Com-
mission. I would suggest that in the case of such orders, so directed, that you notify
the plaintiff to obtain and serve on you a new court order directing the payment to be
made to the plaintiff by the Consolidated Fund Commission. In the interim, until the
new court order is delivered to you, I suggest the deductions be made by you, and with-
held in your account.

Yours very truly,

THEODORE D. PARSONS,
Attorney General,

By: DanieL De Brieg,

Deputy Attorney General.
ddb;b

SEPTEMBER 18, 1953.
Mgr. ERNEsT R. KERR, Chief Clerk,

Department of State,
State House,
Trenton, New Jersey.

FORMAL OPINION—1953. No. 36.

My pEAR MR, KERr:

Receipt is acknowledged of your letter of September 16, 1953, enclosing letter
addressed to you under date of September 15, 1953 by Edward C. Gardner, Secretary,
Camden County Board of Elections, requesting an opinion “as to whether or not it
is legal to register voters in industrial plants in Camden county without first adver-
tising in our local newspapers”.

Section 19:31-6 of the Revised Statutes, as amended by Chapter 60 of the Laws
of 1952, provides that “the commissioner, in counties having a superintendent of elec-
tions and the members of the county board in all other counties, or a duly authorized
clerk or clerks acting for him or it, as the case may be, shall receive the application
for registration of all eligible voters who shall personally appear for registration
during office hours at the office of the commissioner or the county board, as the case

may be, or at such other place or places as may from time to time be designated by
him or it for registration.”
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The said Section 19:31-6 further provides:

“When the commissioner or county board has designated a place or places
other than his office or its office for receiving registrations, he or it, as the case
may be, shall cause to be published a notice in a newspaper circulated in the
municipality wherein such place or places of registration shall be located, Such
notice shall be published within at least ten days before the time that such place
or places shall be open for registration and shall contain the address or addresses
of such place or places and the dates and hours upon which they shall remain

”

open.

In my opinion, it is necessary to publish a notice in a local newspaper before any
place, other than the office of the county board of elections, may be designated as a
place for the registration of voters. Also in my opinion, it would be unlawful to
accept registrations at any place so designated until at least ten days after the pub-
lication of such notice.

Yours very truly,

TaEODORE D. PArsons,
Attorney General.

SEPTEMBER 18, 1953,
Tae HoNORABLE SANFORD BaTES, Commissioner,
Department of Institutions and Agencies,
State Office Building,
Trenton, New Jersey.

FORMAL OPINION—1953. No. 37.

My pEAR COMMISSIONER:

You have inquired concerning the authority of -the Board of Managers of the
State Prison to grant to prisoners in confinement commutation time for good behavior
covering the period of time spent by such prisoners in a county jail either awaiting
trial or imposition of sentence.

It is our opinion and we advise you that the Board of Managers of the State
Prison have no such authority under the law as it now exists. It is provided in Rule
3:7-10(g), Rules of Court, that:

“In all custodial sentences the prisoner shall receive credit on the term
imposed for any time he may have served in custody between his arrest and
the imposition of sentence.”

The authority of the Board of Managers to reduce the minimum and maximum
of a sentence imposed by the Court for good behavior of an inmate while in confine-
ment derives from R. S. 30:4-140 wherein it is stated:

“For every month of faithful performance of assigned labor by any
‘convict committed to the State Prison there shall be remitted to him from
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the maximum and minimumn term of his sentence two days, and in addition,
for every month of continuous orderly deportment two days, and for every
month of manifest effort of self-improvement and control, two days.”

Provision is made for the forfeiture of these credits as follows:

“In any month in which a convict shall have merited and recived punish-
ment no remission of sentence shall be made, and in case of any flagrant
misconduct the Board of Managers may declare a forfeiture of the time
previously remitted, either in whole or in part, as to them shall seem just.”

Additional and accelerated credits may be allowed in the following manner:

“On the recommendation of the Principal Keeper and moral instructor,
there shall be remitted two additional days per month to every convict who
for 12 months preceding shall have merited the same by continuous good
conduct, and for each succeeding year of uninterrupted good conduct the
remittance shall' be progressively increased at the rate of one day per month
for that year.”

When a prisoner is received at the State Prison accompanied by an order of
commitment designating a specific minimum and maximum period of confinement, the
Board of Managers is authorized to detain such individual until the expiration of
his maximum less credits allowed for work performed and for good behavior unless
he is sooner paroled or pardoned. When such an order of commitment contains a
directive from the Court that the prisoner shall be given credit for a specified number
of days spent in jail awaiting trial or sentence, the effect of such a directive is to
reduce the stated minimum and maximum period of detention by the number of such
days. The time to be served by the prisoner is that remaining on the minimum and
the maximum after due allowance is given for jail time credits.

The Board of Managers has jurisdiction over the prisoner only for that period
of time remaining to be served on the originally stated sentence less the period of
time allowed by the Court in reduction thereof. This being so, the Board of Managers
can only allow the commutation time for good behavior, provided for in R. S.
30:4-140 supra, on such remaining portion of the sentence.

Very truly yours,
Trropore D. PARSONS,
Attorney General,
JJK:JC
By: EucknNE T. URBANIAK,
Deputy Attorney General.
ETU:HH
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Ocroeer 5, 1933,
WiLLiaM J. Dearpew, Director,
Division of Moetor Fehicles,
State Office Building,
Trenton, New Jersey.

FORMAL OPINION—1953. No. 38

Dear Mr. DEARDEN @

You have made a request to be advised whether vehicles owned by either State,
county or city authorities are to be considered government-owned vehicles and regis-
teted without fee in accordance with the provisions of 39:3-27,

The word “authorities” is taken as used in Title 39 and the answer to your
question is “no.”’

R. S. 39:3-27, as amended by the Public Laws of 1951, chapter 217, and the
Public Laws of 1952, chapter 226, provides in part:

“No fee shall be charged for the registration of maotor vehicles not used
for pleasure or hire, owned by the United States, the State of New Jersey, a
municipality, county, Passaic Valley Sewerage Commissioners, North Jersey
District Water Supply Commission, duly authorized volunteer fire depart-
ment, hospital, humane society, an anti-cruelty society in this State, New
Jersey wing of the Civil Air Patrol incorporated by the Act of July 1, 1946
(Public Law 476-79th Congress), or the American Red. Cross, * * ¥

This law specifically designates that ownership of the vehicle must be in the
organization or government to receive free plates, R. 8. 55:14A—4 specifically states
“x * * Quch authority shall constitute an agency and instrumentality of the munici-
pality or county creating it.”

In view of the facts furnished this department indicating that these vehicles are
titled in the name of the Housing Authority and not in the name of the governmeutal
branch, they should not receive no free plates.

Very troly yours,
THEoporg D. Parsons,
Attorney General,

By: Joun J. Krrcuen,
Deputy Attorney General.
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Ocroser 19, 1953,
Hon. Craries R, Eroman, Jr., Commissioner,
Department of Conservation and FEconowmic Development,
Trenton, New Jersey. -

FORMAL OPINION-—1953. No. 39

DeEar CoM MISSIONER FERDMAN:

You have requested our opinion as to whether the State, acting through the
Division of Planning and Development in your Department, has the right to issue
riparian grants (including irrevocable leases} for restricted purposes, such as a
public park, place, or street, for a consideration less than the usual price charged for
unrestricted grants in the same vicinity.

In my opinion, the Division does have this right, provided that the consideration
represents the fajr value of what has been granted.

Article VIII, Section IV, paragraph 2 of the Constitution of 1947 pravides, as
did also the Constitution of 1844, that all money, stock and other property appro-
priated for the fund for the support of free public schools shall be securely invested
and remain a perpetual fund. By the Act of 1894 (P. I.. 1894, p. 123) all riparian
lands of the State were irrevocably appropriated to the schoo! fund, and all moneys
received from the sale and rental of such lands were directed to be invested by the
trustees of the fund. In view of these respective constitutional and statutory provi-
sions, it was held in Henderson vs. Atlaniic City, 64 N. 1. Eq. 583, that the Board
of Riparian Commissioners had no power to make a grant of riparian lands to the
city for park or street purposes for a nominal consideration only. The Court ob-
served, however (64 N. J. Eq. at page 587) that perhaps a privilege could he granted
to a municipality 1o use the riparian land as a park until such time as the State
thought it to the benefit of the scheol fund to transmute the fand into money hy sale
or lease.

This last dictum by the Court supports the constitutionality of section 12:3-36
of the Revised Statutes, which authorizes the Board of Commerce and Navigation
{whose functions are now exercised through the Division of Planning and Develop-
ment) to grant to a municipality a revocable lease of or a permit to use riparian
lands for public park or street purposes for a nominal consideration until such time
as the board shall decide to make a grant in fec of the land for adequate compensa- -
tion. I have found no decision indicating that this section violates the ahove ten-

tioned constitutional provision, and accordingly it is my opinion that said statute
is wvalid.

Authority to convey riparian lands for the purposes of a public park, place or
street is vested in the Division of Planning and Development by virtue of section
12:3-33 of the Revised Statutes, which however is silent as to the consideration
to be charged for such grant. It seems clear, nevertheless, that the duty of the Divi-
sion is to obtain the “lair value” of the lands conveyed. See In re Comden, 1 N. J.
Misc. 623, 640, What is fair value in any particular case is to be determined by the
Division in the exercise of the “reasonable discretion” lodged in that body by virtue
of the various statutes governing riparian grants. See Seaside Realty Co. vs. Atlantic
City, 74 N. J. L. 178, 181; Attorney General vs, Goetchius, 142 N, J. Eq. 636, 641,
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I conclude that while a conveyance or irrevocable lease of riparian lands by the
State must be for more than a nominal consideration, the sum demanded for a grant
restricted to public use for a park or street need not be as great as for an unre-
stricted grant, because the value of the former is plainly less than the value of the
latter.

Very truly yours,

Deputy Attorney General.
Attorney General,

By: Taomas P. Coox,
Deputy Attorney General.
tpe;d

Ocroeer 26, 1953.
Dr. Lester H. CLEE, President,
Civil Service Commission,
State House,
Trenton, New Jersey.

FORMAIL OPINION—1953. No. 40.

My peEar Dr. Creg:

As we understand it, you raise the question whether R. S. 11:27-11.1 allows
holders of the Congressional Medal of Honor, Distinguishéd Service Cross, or Navy
Cross to one appointment or one promotion, or whether this statute entitles the
holder thereof to both an appointment and any number of subsequent promotions.

It is our conclusion that the holder of such an award is entitled to but one
appointment, or in lieu thereof, one promotion.

R. S. 11:27-11.1 provides as follows:

‘¥ * * The head or person in charge of any department or subdivision of
this State and the various counties and municipalities thereof, to whom such
soldier, sailor, marine or nurse as above provided shall apply for employment
or promotion, shall within his discretion employ or promote such person, as
in his judgment shall deem proper and necessary for the good of his depart-
ment. Upon said promotion, appointment or employment, the said person shall
then become subject to and under the direct supervision, rules and regulations
governing such employment by the Civil Service Commission.”

: It would appear to us that the statute clearly gives to the head of the depart-
ment the right to employ or promote such holder as in the judgment of the appoint~
ing authority shall be proper for the good of his department. This statement is
clearly a limjtation upon both the department head and the recipient and allows to
the latter either the appointment or promotion as a reward for his distinguished
service.
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This becomes more clear when one notes the use of the singular terms in the sec-
ond sentence of the above quoted statute which states, “upon said promotion, appoint-
ment, or employment.” :

This phraseology can mean but one thing, and that is that individual concern is
limited to one appointment, or in lieu thereof, one promotion.

Very truly yours,
TrEODORE D. PARSONS,
Attorney General,

By: Joun W. Grices,
Deputy Atiorney General.
jwg;d '

NoveMmBER 17, 1953.
Dr. Lester H. CLEE, President,
Civil Service Commission,
State House,
Trenton, New Jersey.

FORMAL OPINION—1953. No. 41.

My pear Dr. CLEE:

As we understand it, you seek advice in regard to the computation of annual
vacation and accumulated sick leave for employees in the State and local services,
and you specifically ask whether in computing the allowable vacation and sick leave
the employee’s service prior to his resignation, dismissal, or lay-off must be taken into
consideration or should such computation be based only on that period of continuous
service following his re-employment.

It is our conclusion that, prior to the passage of N. J. S. A. 11:14-1.1, allowable
annual vacation and sick leave should be based upon the aggregate service of the
individual within the classified service, but after the enactment of the aforementioned
statute, only continuous service can be allowed as the basis of computation of vaca-
tion time but that the computation of sick leave remains as heretofore.

R. S. 11:14-1 provides in pertinent part:

“The chief examiner and secretary shall, * * * prepare, and after approval
by the commission, administer regulations regarding holidays, hours of work,
attendance and annual sick and special leaves of absence with or without pay or
with reduced pay for permanent employees in the classified service; provided,
however, that every permanent employee in the classified service shall be granted
at least the following annual leave for vacation purposes with pay * * * In
determining all vacation leave, the years of service of such employees prior and
subsequent to the adoption of this act shall be used * * *
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R. S. 11:14-2 provides in pertinent part:

“In the preparation and administration of regulations regarding sick leaves
of absence with pay as provided in section 11:14-1 of this Title, every employee
in the classified service shall, in addition to his annual vacation leave with pay,
be granted sick leave, as hereinafter defined, with pay of not less than * * * In
computing the accumulation of sick. leave, the years of service of such employee
prior and subsequent to the adoption of this act shall be used. ok A

R. S. 11:24A-1 and R. S. 11:24A-3 deal with employees in the classified service
of counties, municipalities and school districts and are similar to the above statutes in
that the section dealing with vacations by its terms refers to permanent employees,
and the section dealing with sick leave applies to every employee in the classified
service. They are also similar in that the service of affected employees before and
after adoption of the act both count. None of the above four sections of the statutes
referred to indicate whether aggregate service or only the most recent continuous
service should be considered in computing annual vacation time allowable and ac-
cumulated sick leave.

R. S. 11:14-1 and R. S. 11:14-2 are to be considered as in pars materia. The
former provides that “every permanent employee” in the classified service shall be
affected, and the latter provides that “every employee” in the classified service. All
employees in the classified service means permanent employees, because only per-
manent employees are and can be in the classified service. Although no specific sec-
tion of Title 11 so states, and no case holds that classified service embraces, per
force, only permanent employees, such may be inferred generally from the scheme
of subtitles R. S. 11:4 and R. S. 11:22 which clearly separate the classified and
unclassified services into distinct divisions.

As all of the four sections of the statutes above referred to provide that the
years of service of an employee prior and subsequent to the adoption of this act are
to be used in computing annual vacation and sick leave, the action of the Civil Service
Commission in following this mandate was the correct one as applied to all persons
in the classified service.

However, the Legislature, by a recent amendment of R. S. 11:14-1.1 approved
and effective June 11, 1953, provided:

“In determining the annual leave for wacation purposes to which any em-
ployee in the classified service of the State service shall be entitled pursuant to
Section 11:14-1 of the Revised Statutes, credit shall be given for all continuous,
full-time service which such employee shall have served, whether the same shall
have been served under temporary or permanent appointment in an office position
or employment in the classified or unclassified service of the State service.”

By the passage of this act, in computing annual leave for vacation purposes, the

. employee is entitled to credit for service with the State whether this service was in

a temporary or permanent capacity and whether or not the same was in the classified
or unclassified State service. :

This interpretation, borrie out by the “statement” appended to the report of this
amendment in the “Current Service—New Jersey Legislature (Gann Co.)”, indicates
the purpose of the statute was to equalize vacation leave for both temporary and
permanent full-time State employees, R. S. 11:14-1 by its terms being only applicable
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to permanent employees. This amendment appears to have upset prior Civil Service
Department rulings that aggregate service should be considered in determining the
annu-al vacation time earned, since it clearly states “credit shall be given for all
continuous full-time service”.

As§u|ning compliance with the procedural requirements in adopting rules and
r.egulatxons to the effect that aggregate service shall count in determining vacation
time allowable and accumulated sick leave under R. S. 11:14-1, R. S. 11:14-2, R. S.
11:24A-1 and R. S. 11:24A-3, such interpretation would appear to be valid before
Fhe enactment of R. S. 11:14-1.1. Subsequent to the enactment of R. S. 11:14-1.1,
it would' appear that only “continuous service” could be counted in the computation
of vacation time pursuant to R. S. 11:14-1. To count periods of service prior to a

-break in service, under R. S. 11:14-1 would. require an interpretation of “all con-

tinqous, full-time service” contrary to the plain meaning of the words; to discount all
periods prior to a break in service may work obvious hardships in some cases; to
have different rules applicable to parallel sections R. S. 11:14-1 and R. S. 11:24A-1
will result in a complete lack of uniformity.

It must be noted, however, that in computing accrued sick leawve pursuant to R. S.
11:14-2 and R. S. 11:24A-3, aggregate service of employees in the classified service
should be used rather than continuous service.

Very truly yours,

TaEODORE D. PARSONS,
Attorney General,

By: Jorn W. Grices,
) . Deputy Attorney General.
Iwg;

Ocroser 20, 1953.
HownorarLe WALTER T. MARGETTS, JR.,
State Treasurer,
State House,
Trenton, N. J.

FORMAL OPINION—1953. No. 42.

Deasr Sir:

) You h'ave requested my opinion concerning two questions relating to the Corpo-
ration Business Tax Act (N. J. S. A. 54:10A-1, et seq.). You desire to be advised
specifically on the following:

(1) Can the State of New Jersey institute legal proceedings against a
company in New York to enforce the collection of delinquent franchise and
corporation business taxes?

(2) Does the Director of the Division of Taxation have the authority
to employ the agreement method provided under N. J. S. A. 54:10A-19.1(c)
to make a settlement with the taxpayer for such sum less than the full amount
due as to him seems expedient under the circumstances?
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1 shall endeavor to answer the questions in the same sequence in which they
appear in your letter.

Taxes due by a taxpayer are in the nature of a personal debt to the State and
the same may be recoverable in any court of competent jurisdiction in an action in
debt in the name of the State (R. S. 54:49-1). The important point to be determined,
relating to your question (1), is whether the State of New Jersey can enforce its
revenue laws in another State or political subdivision thereof. Generally speaking,
a tax is an impost levied for the support of the government or for some public
purpose, or by some agency having a certain governmental function delegated to it,
such as a municipal corporation. It is not based on a contract, neither express nor
implied, as the consent of the taxpayer is not necessary for its collection. I find no
cases wherein the revenue laws of one State would have equal force for the collection
thereof in another State, the general rule of law being that one State will not enforce
the revenue laws of another. However, I am of the opinion that if suit were instituted
in our courts to recover the taxes due in an action-in-debt, the State would then be
permitted to institute a suit in a foreign State on said judgment.

It is a well-known principle of law that full faith and credit extends to a judg-
ment obtained in one State and sued upon in another State. The courts of one State
cannot refuse to give full faith and credit to a judgment of a court of a sister State,
pursuant to the Federal Constitution requirement. A judgment recovered in one State
is constitutionally entitled to full faith and credit in the courts of every State. This
principle was laid down by the United States Supreme Court in the case of Texas vs.
Florida, 306 U. S. 398. In the case supra, 59 S. Ct., 563, at page 570, the Court said
in part:

“x x + Apd a judgment thus obtained is binding on the parties to it
and constitutionally entitled to full faith and credit in the courts of every
other State, * * *”

In Milwaukee County vs. M. E. White Co., 296 U. S. 268, 56 S. Ct., 229, at
page 233, the Court said:

f* 0k % A cause of action on a judgment is different from that upon which
the judgment was entered. In a suit upon a money judgment for a civil cause
of action, the validity of the claim upon which it was founded is not open
to inquiry, whatever its genesis. Regardless of the nature of the right which
gave rise to it, the judgment is an obligation to pay money in the natuure of
a debt upon a specialty. * * *”

Therefore, be advised that our opinion, relating to question (1) of your inquiry,
is that the State of New Jersey can institute legal proceedings against Pettit and Reed
in the Courts of our State in an action-in-debt, and then subsequently institute an
action in a sister State on the judgment.

) Answering your question No. 2, I am of the opinion that the Director does not
have the authority to make a settlement with the taxpayer for such sums less than
the full amount due, unless the Director can spell out that the remission, cancellation
and abatement of the tax debt is supported by a legal, equitable or moral considera-
tion. From the facts submitted to me, I must answer this question in the negative
for the Director.
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The Constitution of the State of New Jersey (1947), Article VIII, Section 3,
paragraph 3, provides:

“No donation of land or appropriation of money shall be made by the
State or any county or municipal corporation to or for the use of any society,
association or corporation whatever.” (Italics ours.)

An appropriation, directly or indirectly, by the State to a private corporation,
founded upon a transaction wherein a sufficient quid pro quo is not easily. discoverable
and justly ascertainable, is {forbidden. It is elementary that unless the obligation is
unenforceable, the payment by a taxpayer of that part of his liability which he is
willing to discharge confers no benefit upon the State beyond that which it was
already entitled to receive. Therefore, if the Director were to accept less than the
full amount of the taxes due it would benefit the taxpayer and not the State.

In the cases of Guiteras’ Estate, 204 N. Y. S. 267, and People vs. Westchester
County, etc., 231 N. Y. 465, the principle was enunciated that:

“It is immaterial whether the funds are actually voted out of the State
Treasury or are remitted by cancellation of a tax validly due but unpaid. The
result is the same and the constitutional provnslon was intended to prohibit
either form of diversion.”

Our own New Jersey courts, in the case of Wilentz vs. Hendrickson, 133 N. J. E.
447, affid. 135 N. J. E. 244, laid down the principle:

“Courts should not gradually emasculate or whittle away the beneficent
provisions of the supreme law (Constitution). They must always be alert
to detect and suppress all evasions of constitutional interdictions.” (Paren.
ours.)

In the instant case the corporation is privately owned and operated exclusively
for gain. I therefore am of the opinion that if the Director were to cancel or remit
any part of the taxes due he would be violating Article VIII, Section 3, paragraph
3 of the State Constitution.

Very truly yours,

BeEnyamin M. Taus,
Deputy Attorney Genmeral.
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OcroBer 28, 1953.
Hon. Homer C. Zink, Chatrmen,
State Parole Board,
State Office Building,
Trenton, New Jersey.

FORMAL OPINION—1953. No. 43.

DeArR MR. ZINk :

You have inquired concerning the effect of a full pardon granted one convicted
of crime with specific regard to whether such an individual must reply in the affirma-
tive when asked whether he has ever been convicted of a crime. The second part
of your question has direct bearing on the prime inquiry since you ask whether he
must answer affirmatively with a qualifying observation that he received a {ull pardon.

It is our opinton and we advise you that an individual convicted of crime who
has received a full pardon must answer in the affirmative when inquiry is made of
him as to whether he was convicted of crime. He also has the privilege of intro-
ducing the pardon at the same time.

This view finds support in Wharton’s “Criminal Evidence”, Vol. 3, 11th Ed,
p. 2263, Sec. 1376, where it was stated:

“If the witness was pardoned after the conviction, both the conviction and
the pardon must be shown, as a pardon does not preclude such conviction from
being put in evidence.” Citing Comomonweclth vs. Quaranta 295 Pa. 264, 145 A.
89 and U. S. vs. Jones, 2 Wheeler, C. C. 451, Fed. Cas. No. 15, 493.

Of similar import is 70 C. J. 857, Sec. 1063, where it is said:

“The fact that a witness has been pardoned does not preclude his conviction
of crime from being shown to affect his credibility.” (See footnote cases cited
therein.)

This general subject matter received the attention of our courts in Cook vs.
Freeholders of Middlesex Cownty, 26 N. J. L. 326 (Supreme Court, 1857), where it
was said :

“The effect of a pardon subsequent to the conviction is to make the offender
a new man, and to acquit him of all penalties and forfeitures annexed to the
offense for which he obtains his pardon.”

The court rejected the theory that pardon flows from proof or suggestion of inno-
cence and said:

“No doubt a clear case of innocence presents the strongest ground for the
immediate remission of the penalties of conviction, but that is not, in practice,
the ground upon which pardons are or ought to be based, nor is it the ground
upon which the pardoning power in a government is created and sustained. Pardon
implies guilt. If there be no guilt, there is no ground for forgiveness. * * * The
principle universally propounded is that pardon is an exercise of sovereign or
executive clemency toward the guilty. If the party convicted be innocent, nothing
short of an utter abrogation of the sentence, restitution of all that he has paid, and
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compensation for all that he has suffered, can fill the measure of justice. Nothing
of this sort is contemplated or effected by a pardon.”

The late Chancellor Walker in an exhaustive opinion on the New Jersey Court
of Pardons, 97 N. J. Eq. 555 (1925) observed:

“The effect of a pardon is to make the offender a new man, to acquit him of
all forfeitures annexed to the offense for which he obtains his pardon, not so
much to restore his former as to give him a new credit and capacity.”

The doctrine of pardon is clearly explained in U. S. vs. Swifi, 186 Fed. 1002,
where the court said: :

“Amnesty or pardon obliterates the offense, it is true, at least to such extent
that for all legal purposes the one-time offender is to be relieved in the future
from all its results; but it does not obliterate the acts themselves. It puts the
offender in the same position as though what he had done never had been un-
Jawful ; but it does not close the judicial eye to the fact that once he had done
the acts which constituted the offense.”

It has been held that even though one convicted of crime has been parfic‘med,
nevertheless he must submit this information on application to be admitted to citizen-
ship. In re Spenser, 22 F. Cas. No. 13,234, 5 Sawy. 195,

It has been held that the pardon of an attorney for official misconduct, although
it wipes out the offense against the public, does not annul the act, nor affect the
right of the court wherein he practices to punish him under the rules of court for
professional misconduct. (In re—86 N. Y. 563.)

Thus, for the reasons outlined ahove, we are of the opinion that a person con-
victed of crime, although pardoned, is obliged upon inquiry to disclose the fact of
such conviction and be privileged, if he so desires, to indicate the pardon at the same
time.

Very truly yours,

TrEODORE D. PARSONS,
Attorney General,

By: Eucene T. URBANIAK,
Deputy Attorney General.

ETU:HH
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RE: A-4302773 1B
Ocrorer 28, 1953.
Mr. A. C. DevaNnEey, Assistant Commissioner,
Inspections and Examinations Division,
Immigration and Naturalization Service,
United States Department of Justice,
- Washington 25, D. C.

FORMAL OPINION—1953. No: 44.

DEear Sir:

Additional inquiry has been raised of this office with regard to Formal Opinion
No. 5 issued under date of February 26, 1953 at your request. The sole question
dealt with therein was whether an order expunging record of conviction under R. S.
2:192-15 (now N. J. S. 2A:164-28) is equivalent to a pardon granted by the Governor
and whether such an order of expungement would exempt the holder thereof from
the additional punishment meted out in this jurisdiction to habitual offenders. The
prime question was answered in the negative that such an expungement order does
not have the attributes of a full pardon, and we declined to determine the secondary
question for, as stated in that formal opinion, it had no application to our habitual
offender laws.

We are now confronted with the additional question which seems most pertinent
to this issue as to whether a record of conviction once expunged by a court order in
the manner provided for by our statute may subsequently be produced to prove the
conviction.

It is our opinion and we advise that once a record of conviction is expunged, as
provided by N. J. S. 2A:164-28, that it cannot later be introduced to prove the con-
viction for the reasons which we shall outline herein.

The statute under construction, N. J. S. 2A:164-28, makes provision for the
expungement of a criminal record of any person whose sentence was suspended or
where a fine of not more than $1,000 was imposed and where no subsequent conviction
had been entered against such individual for a period of 10 years. It is provided in
the statute that: )

“An order may be granted directing the clerk of such court to expunge from
the records all evidence of such conviction and that the person against whom
such conviction was entered shall be forthwith thereafter relieved from such
disabilities as may have heretofore existed by reason thereof.”

) There is a limitation upon the scope of the statute in that certain more serious
crimes are excluded therefrom and which the Legislature did not intend to come
within the purview of the law. i

The statute cannot be said to be void for uncertainty {or ‘the language is clear

and unambiguous. It has no application to prisoners who have been required to serve
all or a portion of a sentence in confinement and it applies only to offenses of lesser
character ‘because of the exclusion of the enumerated more sertous offenses. It
cannot be said that the statute usurps the pardoning power which is vested by our
Constitution in the Governor, for, as stated in the previous formal opinion, it has not
the attributes of a full pardon and the very language of the law will so disclose.
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It is stated that:

“A statute is a solemn enactment of the State acting through its Legislature
and it must be assumed that this process achieves an efféctive and operative re-
sult. It cannot be presumed that the Legislatire would do a futile thing.”
Sutherland “Statutory Construction”, Vol. 2, . 327.

Thus, it must be assumed that the Legislature intended to accomplish the objective
which clearly appears from a reading of the law, i.e.,, expungement of record of con-
viction in certain cases and under certain circumstances. . Since the order of the court
requires the clerk to expunge from -the records all evidence of such conviction, it
becomes apparent that there is no record in such case which might be produced to
prove the conviction.

_ Inferentially at least, our Constitution of 1947, in Art. II, Sec. 7, recognizes the
right of the Legislature to restore to convicted persons certain privileges which may
have been lost as the result of such conviction, for it is provided therein that:

“The Legislature may pass laws to deprive persons of the right of suffrage
who shall be convicted of such crimes as it may designate. Any person so de-
prived, when pardoned or otherwise restored by law to the right of suffrage, shall
again enjoy that right.”

We believe this contemplates that civil disabilities lost by conviction may be
restored by legislative enactment and gives further- support to the proposition here
advanced.

For the reasons stated, it is our opinion that the record of conviction once ex-
punged in accordance with law cannot be produced to prove conviction.

Very truly yours,

Treopore D. PArsons,
Attorney General,-

By: EuceNE T. URBANIAK,
Deputy Attorney General.
ETU:HH
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OcroBrr 28, 1953,
Cor. RUSSELL A. SNoOK, Supt.,
Division of State Police,
Department of Law and Public Safety,
Trenton, New Jersey.

FORMAL OPINION—1953. No. 45,

DEar CoL. SNOOK :

You make the following inquiry of this office: “What disposition shall the State
Police make when it is necessary to confine juveniles between the ages of 16 and 18
years old when they are picked up on our highways?”

The law on the subject matter is clear and concise and so also are the Rules of
Court.

It is provided in N. J. S. 2A:4-33 as follows:

“A child between the ages of 16 and 18 years coming within the provi-
sions of this chapter shall not be placed in any prison, jail, lockup or police sta-
tion unless there shall be no other safe and suitable place for his detention, and
it is necessary for his protection or the protection of the public, and unless
when so placed in a jail, lockup or police station it shall be in a segregated
section of such premises where the said child cannot have contact with any
adult convicted of crime or under arrest.”

Rule 6:8-7 of Rules of Court is in almost identical language.

It is provided further in R. S. 30:8-7 that the sheriffs, jailers, wardens, keepers
and other persons having charge and control of the jails, workhouses, penitentiaries
and other places of confinement in this State shall keep all persons under the age of
18 years, who shall be detained in such jails, workhouses, penitentiaries and places of
confinement for any purpose whatsoever, separate and apart from persons above
such age so that no communication may take place between said juveniles and other
persons lodged in such places of detention on a chiarge dr conviction of crime.

In your request for opinion it is.disclosed that these juveniles were apprehended
in an area served by a county jail having no such facilities and thus having no place
of ‘detention for juveniles, but having a working arrangement with an adjoining
county which maintains a children’s shelter. Application for admission of the
juveniles to this county shelter home was refused because the juveniles had reached
their 16th birthday.

There appears to be a clear mandate in the law in R. S. 30:8-8 upon the Free-
holders of the several counties to make adequate provision for detention of juveniles
for- therein this language is found:

“The Boards of Chosen Freeholders of the several counties shall so
arrange the jails, workhouses, penitentiaries and places of confinement in
their respective counties that all persons under the age of 18 years, who
shall be detained in any such jails, workhouses, penitentiaries and places of
confinement for any purpose whatever, shall be kept separate and apart
from and so that no communication take place between them and other per-
sons above such age confined therein on a charge or conviction of crime.
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If it is impracticable to so arrange the buildings used for such purposes,
such Boards of Chosen Freeholders shall provide such places as shall be
necessary to accomplish the purposes of this section.” It is of interest to
observe that historically this section of the Revised Statutes had its origin
in Chapter 237, P. L. 1898.

Our Legislature and the Supreme’ Court has erected adequate safeguards for the
segregated detention of juveniles separate and apart from adult offenders. There
is no deficiency in our law. The obligation imposed by statute to provide these
proper places of detention for juvenile offenders is clear,

We do not conceive it to be the function of the Attorney General to seek com-
pliance with these statutes for there is no such provision in law. In the alternative,
we can only suggest that you make personal contact with the judge of the County
Court or of the Juvenile and Domestic Relations Court of any county wherein it is
found that inadequate provision has been made for the detention of juvenile offenders
and request that the Court bring this matter forthwith to the attention of the Board
of Freeholders so that compliance may be had with the law and with the Rules of
Court above cited.

Very truly yours,

TEEODORE D. PARsONS,
Attorney General,

By: EuciENE T. URBANIAK,

Deputy Attorney General.
ETU:HH

NovEmBER 18, 1953.
HonorasLeE CrARLES R. ErDMAN, Jr., Commissioner,
Department of Conservation and Economic Development,
520 East State Street,
Trenton, New Jersey.

FORMAIL OPINION—1953. No. 46.

DEAR COMMISSIONER :

You have requested this office for our opinion on certain questions arising under
the new municipal planning enabling act (Chapter 433, P. L. 1953).
You have raised essentially two questions :

1. Under the new act, which becomes effective on January 1, 1954, does
a planning board which is in existence and legally constituted as of Decem-
ber 31, 1953, continue to exist?

2. If so, what powers does it possess without further action by the
governing body of the municipality?

Under Chapter 433 of the Laws of 1953, planning boards will have basically
two functions: to prepare and adopt a master plan for the development of the
municipality, and to approve or disapprove subdivisions. P]anmng boards will also
have the authority and duty of acting as the zoning commission under Artxcle 3 of
Chapter 55 of Title 40 of the Revised Statutes.
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The answers to your questions turn upon the construction of Section 3, last
paragraph; Section 27, and Section 28 of the act, which read as follows:

“Sec. 3 (last paragraph).

The governing body may by ordinance grant any of the powers exercis-
able by a planning board to a planning board continued by Section twenty-
seven [40:55-1.27] of this act or to be created under Section four
[40:55~1.4] of this act, but no particular power may be exercised until ex-
pressly granted by ordinance and until compliance is made with the conditions,
standards, procedures and regulations enumerated in the sections describing
such power.”

“Sec. 27. Any municipal planning board created under the author:ty of
.law prior to the adoption of this act [40:55-1.1 et seq.] shall be continued by

this act, and the members appointed to said board shall continue in office
until the completion of their terms, unless sooner terminated, and any action
previously taken by said planning board shall be deemed to continue in full
force and effect except as hereinafter in this section provided.

All rules and regulations adopted by planning boards under the authority
of law regulating subdivision of lands shall continue in effect until July first,
one thousand nine hundred and fifty-four, unless prior thereto the governing
body of the municipality “shall have adopted an ordinance pursuant to this
act for the regulation of subdivisions, in which event such rules and regula-
tions shall cease to be in effect upon the date such ordinance becomes effec-

- tive”

“Sec. 28. Repealer. Sections 40:55-1 to 40:55-21, both inclusive, of the

Revised Statutes are repealed.”

In my opinion, the answers to the several questions raised by you may be stated
as follows:

1. Where a planning board is in existence and legally constituted as of December
31, 1953, that board will continue to exist under the new act, by virtue of Section 3,
last paragraph, and Section 27, both quoted above. The repealer contajned in Section
28 must be read in conjunction with the other two sections mentioned, and as so
read, it does not abolish existing planning boards. Such boards are continued by virtue
of the other pertinent provisions of the new act, even though the act under which they
were originally created is repealed.

2. After January 1, 1954, existing planning boards will have no authority to
adopt new rules or regulations concerning the subdivision of land unless or until
the governing body of the municipality has adopted a valid ordinance pursuant to
the new act for the regulation of subdivisions. However, by virtue of Section 27,
subdivision rules and regulations adopted by planning boards prior to January 1, 1954,
will continue in effect, and the board may continue to operate thereunder, until July
1, 1954, unless or until the governing body has adopted a subdivision ordinance pur-
suant to the.new act; provided the board was given the power of subdivision control
by ordinance validly adopted under the-“old” law now in effect. The continued
effectiveness of existing subdivision regulations after January 1, 1954, until their
expiration as noted, plainly implies the application and enforcement thereof by the
planning board. Although the last paragraph of Section 3 declares that “no particular
power may be exercised until expressly granted by ordinance,” Section 27 must be
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deemed to make an exception to the rule of Section 3, under the settled doctrine
that a general regulation contained in a statute yields to the particular and is modified
pro tanto. “The special provision is deemed an exception engrafted upon the general
rule.” State vs. Masmk, 125 N. J. L. 34, 36 (E. & A, 1940).

3. Even though a governing body may be satished with its present planning
board organization, an existing planning board wil! not be able after July 1, 1954, to
exercise any power concerning subdivision of land until such power is expressly
granted to it by ordinance under the new act, and until compliance is had with the
conditions, standards, procedures and regulations enumerated in the sections of the
ordinance describing such power. A principal purpose of the new act is the establich-
ment of‘ standards which must be met by planning boards in exercising their powers
with respect to subdivisions.

4. An existing planning board will under the new act possess the power to
prepare and adopt a master plan without any further action by the governing body
of the municipality, since the power with respect to master plans will be vested in
the planning board by the new statute itself. Thus, Section 10 of the new act
provides that “The planning board may prepare, and after public hearing, adopt, and
irom time to time amend, a master plan for the physical development of the munici-
pality. . . . By contrast, Section 14 provides that “The governing body may by
ordinance provide for the regulation of subdivisions within the municipality. . . .”
The last paragraph of Section 3 of the act, in my opinion, was intended to apply
exclusively to those powers of a planning board which can be exercised only by virtue
of an ordinance, i.e., powers relating to subdivision.

5. A master plan validly adopted prior to January 1, 1954, and any other action
validly taken by the board prior to that date, will remain in effect by virtue of the
first paragraph of Section 27, except as hereinbefore noted.

Yours very truly,

Traeoporg D. PArsons,
Attorney General,

By: Tromas P. Coox,

Deputy Attorney General.
tpc;b

NoveMser 5, 1953.
THE HONORABLE SANFORD BATES, Commissioner,
Department of Institutions and Agencies,
State Office Building,
Trenton, New Jersey.

FORMAL OPINION—1953. No. 47.

DearR CoMMISSIONER BATES :

You have inquired whether an individual convicted of “assault with intent to
commit” rape, sodomy or carnal abuse is to be dealt with in the manner provided for
in N. J. S. 2A :164-3, commonly referred to as the Sex Offender Law.

Upon examination of the pertinent statutes involved, we are of the opinion and
we advise you that persons convicted of “assault with intent to commit” rape, sodomy
or carnal abuse are not within the purview of the aforementioned statute.
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That pbrtion of the Sex Offender Statute which enumerates those crimes which
bring the person convicted thereof within the law is N, J. S. 2A:164-3 and reads as
{ollows:

“Whenever a person is convicted of the offense of rape, carnal abuse, sodomy,
open lewdness, indecent exposure or impairing the morals of a minor, or of an
attempt to commit any of the aforementioned offenses, the judge shall order the
commitment of such person to the diagnostic center for a period not to exceed
60 days. While confined in the said diagnostic center, such person shall be given
a complete physical and mental examination.”

This is a penal statute which imposes specialized treatment on the offender and
as Chief Justice Marshall said:

“The rule that penal laws are to be construed strictly is perhaps not less
old than construction itself. To determine that a case is within the intention of
a statute its language must authorize us to say so.” U. S. vs. Wiltherger 18
U. S. 76, 5 L. Ed. 37, approved and followed in State vs. Woodruff 68 N. J. L. 89
(Supreme Court, 1902).

While it is provided that an “attempt to commit” any of the enumerated sex

_offenses will bring the individual within the operation of the law, there is no specific

provision that conviction of “assault with intent to commit” certain sex offenses is
contemplated.

The “attempt to commit” and “assault with intent to commit” are two different
offenses in law in this jurisdiction. An “assault with intent” is denominated as a
high misdemeanor in N. J. S. 2A:90-2, punishable by a fine of not more than $3,000
or by imprisonment for not more than 12 years, or both.

It is provided in N. J. S. 2A :85-5 as follows:

“An attempt to commit an indictable offense is a misdemeanor, but the pun-
ishment shall not exceed that provided for the crime or offense attempted.”

N. J. S. 2A :85-7 states that a misdemeanor shall be punishable by a fine of not
more than $1,000 or by imprisonment of not more than three years, or both.

It may be said that the crime of “assault with intent” encompasses some of the
elements of an “‘attempt” but with that proposition we are not now concerned for we
must clearly find within the language of N. J. S. 2A:164-3, quoted at length above,
that the legislature intended to include therein conviction of ‘“‘assault with intent”
as this crime is found in N. J. S. 2A :90-2 and such is not the case.

Additionally, thaose persons coming within the purview of N. J. S. 2A:164-3
et seq., are subject to special treatment which denies to them certain rights and privi-
leges afforded individuals convicted of crimes not within the Sex Offender Law,
- specifically that they have no minimum term of sentence but rather an indeterminate

term the maximum of which is that provided by law for the crime of which convicted.
They are denied the opportunity to reduce the maximum term of sentence by remission
- of sentence for commutation time for good behavior and for work performed. (See
N. J. S. 2A:164-10.) When they are to be paroled, it must appear that reconimenda-
tion for parole shall be made by a special classification review board appointed by the
State Board of Control of Institutions and Agencies and that thereafter the Parole
Board shall act upon the individual case. They may be transferred in the discretion of
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the Commissioner of Institutions and Agencies to and from any institution within the
jurisdiction of the said State Board of Control regardless of whether the institution is
penal, correctional or hospital in character. Such is not the case with persons sentenced
to imprisonment on minimum-maximum sentences wherein the transfer is governed
by R. S. 30:4-82 upon order of a court of competent jurisdiction.

Because of the denial to individuals coming within the Sex Offender Law of
these certain rights and privileges, it becomes more imperative that the statute be
strictly construed and since the crime of “assault with intent” is not clearly de-
nominated in N. J. S. 2A:164-3, we are of the opinion that persons so convicted
are not to be dealt with in the manner provided for therein and must be sentenced to
State Prison with a minimum-maximum sentence or to a reformatory, in the dis-
cretion of the court, in the manner provided by law.

Very truly yours,

T rEODORE D. PARSONS,
Attorney General,

By: Euceng T. URrBANIAK,

Deputy Attorney General.
ETU:HH

NoveMmser 23, 1953,
Mr. Goroon S. KErr, Director,
Division of Investment,
Department of the Treasury,
State House,
Trenton, New Jersey.

FORMAL OPINION—1953. No. 48.

Dear Mg, Kgrr:

I acknowledge your letter of November 16, 1953 requesting my opinion as to the
effect of Chapter 81, P. L. 1953 and Chapter 100, P. L. 1953 on the list of securities
in which you, as Director of the Division of Investment, Department of the Treasury,
may invest and re-invest.

Chapter 81, P. L. 1953 (R. S. 32:2-24.1) relates to certain obligations issued by
the Port of New York Authority. The original law on this subject, namely, Chapter
83, P. L. 1937, made the general and refunding bonds of the Port of New York
Authority, issued under that Authority’s resolution of March 18, 1935, as amended on
March 25, 1935, legal for investment by savings banks, among others.

The 1953 amendment made the Port Authority’s consolidated bonds and notes,
issued under the Authority’s resolution of October 9, 1952, also legal for investment
by savings banks.

We are informed that the consolidated bonds and notes will constitute the prin-
cipal media of all future Port Authority financing.

Inasmuch as Chapter 81, P. L. 1953 makes -the Authority’s consolidated bonds
and notes, issued under the Port Authority’s resolution of October 9, 1952, legal for
investment by savings banks, it follows, pursuant to the provisions of section 11 of
Chapter 270, P. L. 1950, as amended (R. S. 52:18A—-89) that you, as Director of the
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Division of Investment, also may invest and reinvest in these same bonds and notes,
provided you are so authorized by regulation of the State Investment Council. The
latter statute, as you are aware, permits the Director of the Division of Investment,
to invest and re-invest in such savings bank legals as the State Investment Council,
by its regulation, may authorize or approve for investment purposes by the Director
of the Division of Investment.

Your second question relates to the effect of Chapter 100, P. L. 1953 (R. S.
17:12A-151) on your investment powers. This act authorizes savings banks to invest
in one or more accounts in any insured association or any Federal association whose
principal office is located in New Jersey in any amount up to, but not exceeding the
amounts for which such accounts are insured.

The original act, namely Chapter 56, P. L. 1946, prior to the 1953 amendment,
did not specifically include savings banks among those persons and agencies who
were authorized to invest in accounts of insured associations or accounts of Federal
Savings and Loan Associations having their principal office in New Jersey.

Inasmuch as the act in question now authorizes this type of investment for sav-
ings banks, then it follows that you, as Director of the Division of Investment, like-
wise may invest and re-invest in accounts of insured associations, and accounts, as
aforementioned, insured by the Federal Savings and Loan Corporation, provided you
are so authorized, pursuant to the provisions of Chapter 270, P. L. 1950, as amended,
by specific regulation of the State Investment Council.

Yours very truly,

THEODORE D. PARSONS,
Attorney General,

By: DanigL Dg Brieg,
Deputy Attorney General.
ddb ;b

NoveMmser 23, 1953.
Mr. GEorGE M. BORDEN, Secretary,
State Employees’ Retirement System,
" State House Aunnex,
Trenton, New Jersey.

FORMAL OPINION—1953. No. 49.

Dear Mr. BorbEn:

I acknowledge your recent letter on the subject of Chapter 28, P. L. 1949 (R. S.

- 43:1443), which extends to veterans, who are employees of the State, and members

of the State Employees’ Retirement System, the right to withdraw from the system
at any time during the continuance of their employment.

You first inquire whether the Board of Trustees may, by rule, define a veteran

as one having the same detailed qualifications, particularly as to the length and type
- of military service, as are set forth in Chapter 19, P. L. 1951 (R. 8. 11:27-1). '
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R. S. 43:14-43 reads as follows:

“Any employee of the State, who is a veteran of any war and a member
of the retirement system, may, at any time, apply to withdraw from the
system during the continuance of his employment. Upon his making applica-
tion, of which ten days’ notice shall be given, he shall receive, upon demand,
the amount of his payment, with regular interest, without prejudice to his
right as a veteran to any benefit to which he may be entitled under any other
law.”

R. S. 11:27-1 defines ‘“‘veteran” as:

“ ‘Veteran’ means an honorably discharged soldier, sailor, marine or nurse
who served in any army or navy of the allies of the United States in World
War I, between July fourteenth, one thousand nine hundred and fourteen, and
November eleventh, one thousand nine hundred and eighteen, or who served
in any army or navy of the allies of the United States in World War 1I,
between September first, one thousand nine hundred and thirty-nine, and
September second, one thousand nine hundred and {forty-five, and who was
inducted into such service through voluntary enlistiment, and was a citizen
of the United States at the time of such enlistment, and who did not, during
or by reason of such service, renounce or lose his United States citizenship,
and any soldier, sailor, marine, airman, nurse or army field clerk, who has
served in the active military or naval service of the United States and has
or shall be discharged or released therefrom under conditions other than
dishonorable, in any of the following wars, uprisings, insurrections, expedi-
tions, or emergencies, and who has preéented to the Civil Service Commis-
sion of New Jersey full and convincing evidence of such record of service
on or before the announced closing date for filing applications for a particular
examination: . ..” :

and then goes-on to list a series of hostilities, including :

“Fimergency, at any time after June twenty-third, one thousand nine
hundred and fifty, and prior to the date of termination, suspension or revoca-
tion of the proclamation of the existence of a national emergency issued by
the President of the United States on December sixteenth, one thousand nine
hundred and fifty, or date of termination of the existence of such national
emergency by appropriate action of the President or the Congress of the
United States, who shall have served at least ninety days in such active
service, exclusive of any period he was assigned (1) for a course of education
or training under the Army Specialized Training Program or the Navy
College Training Program which course was a continuation of his civilian
course and was pursued to completion, or (2) as a cadet or midshipman at
one of the service academies, any part of which ninety days was served be-
tween said dates; provided, that any person receiving an actual service
incurred injury or disability shall be classed as a veteran whether or not
he has completed the ninety-day service as herein provided.”

You will note, that the word ‘‘veteran” as defined in R. S. 11:27-1 quoted abave,
is so defined, “as used in this subtitle” (R. S. 11:27-1), namely, the statute extending
to veterans certain preferences under our Civil Service Act.
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On the other hand, the word “veteran” as used in the act you administer, namely
R. S. 43:14-43, contains no defining or limiting words as to length or type of military
service. All that is said is “a veteran of any war.” It is to be assumed, therefore,
that the Legislature meant the quoted words, as used in R. S. 43:14-43, to mean just
what ‘they mean in common acceptance, and without further qualification.

The rule you propose, namely to graft by rule, onto your statute, the detailed
list of qualifications as to length and type of military service contained in R. S.
11:27-1 quoted above, in my opinion, would constitute the making of a law, rather
than, as is properly the function of your Board of Trustees, the execution of a law.
“Administrative implementation cannot deviate from the principle and policy of the
Statute” Abelson’s Inc. vs. N. J. Board of Optometrists, S N. J. 412, 424 (1950).

It is my opinion, therefore, that the rule proposed in your letter, although
salutary, would be legisiative in nature, and therefore surpasses the rule-making
authority vested in the Board of Trustees by legislation. Welsh Farms, Inc. vs.
Bergsma, 16 N. J. Super. 295; Abelson’s Inc. vs. New Jersey State Board of Op-
tometrists, 5 N. J. 412, and Frigiola vs. State Boord of Education and the Board of
Trustees of the Teachers’ Pension and Anmuty Fund, 25 N. J. Super. 75 (Appellate
Division—September term, 1952).

Your second question is based on a letter addressed to you under date of Novem-
ber 9, 1953, by the Business Manager of the New Jersey State Hospital, Marlboro,
inquiring whether State employees who served during the present Korean emergency
are to bé regarded as “veterans of any war,” thereby having the right of withdrawal

" {from the State Employees’ Retirement Fund, pursuant to R. S. 43:14-43.

The historical background of the Korean emergency was well summarized, by
Chief Justice Stern of the Supreme Court of Pennsylvania, in Beley vs. Pennsylvania
Mutual Life Insurance Co., 95 Atl. Rep, 2d Series, at 204 and 205, in which he stated:

“The facts concerning the Korean situation are, briefly, as follows: By
the charter of the United Nations there was established the principle of
mutual assistance, and certain provisions were embodied therein for insuring
effective and prompt action for the maintenance of international peace. In
pursuance of that object Congress, in the Mutual Defense Assistance Act of
October 6, 1949, 63 Stat. 716, 22 U. S. C. A. Sec. 1571 et seq., authorized the
President to furnish military assistance, as therein provided, to the Republic
of Korea and the Republic of the Philippines. On June 25, 1950, a commis-
sion having reported that North Korean forces had made an unprovoked
assault upon the Republic of Korea, the Security Council denounced the
attack as a breach of international peace, called upon the authorities of North
Korea to withdraw their armed forces forthwith, and asked all members of
the United Nations to render every assistance in the execution of the resolu-
tion. On June 27, 1950, the President made a public statement in which he
referred to this call by the Security Council and stated that under such cir-
cumstances he had ordered United States air and sea forces to give the
Korean government troops cover and support. On that same day the Security
Council by a second resolution recommended that the members of the United
Nations furnish whatever assistance to the Republic of Korea as might be
necessary in order to repel the armed attack and to restore international peace
and security in the area. On July 7, 1950, still another resolution of the
Security Council recommended that all members provide military forces and
other assistance for a unified command under the United States, requested

A
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the United States to designate the commander of such forces, and authorized
the use of the United Nations’ flag in the action. against the North Korean
invaders. i

Although Congress has, in certain enactments, recognized that military
forces of the United States are operating in Korea and has appropriated
funds for the support of the armed forces there, it is obvious from the above
recital of events that there was not, .nor ever has been, any declaration of
war by Congress against any other country, state or nation, but merely a
dispatch to Korea by Presidential order of military, naval and air forces of
the United States in accordance with the provisions of the Charter of the
United Nations and the recommendations of the Security Council. Since,
therefore, it is Congress that has the power under the Constitution to declare
war, and since that power is exclusive, Youngstown Sheet & Tube Co. vs.
Sawyer, 343 U. S. 579, 642, 72 S. Ct. 863, 96 L. Ed. 1153, it is clear that the
action being waged in Korea is not a ‘war’ within what may be termed the
‘constitutional’ or ‘legal’ sense of that term.”

In the decision, cited above, the question before the Pennsylvania Court was
whether the struggle in Korea was to be regarded as a “war” within the meaning
of that term as employed in a certain life insurance policy. The majority of the
Court held that the Korean hostilities were not to be regarded as a “war” in the
political sense, reasoning thusly: ’

“The existence or nonexistence of a state of war is a political, not a
judicial, question, and it is only if and when a formal declaration of war
has been made by the political department of the government that judicial
cognizance may be taken thereof; when so made it becomes binding upon
the judiciary. Bishop vs. Jones & Petty, 28 Tex. 294, 319, 320; Perkins vs.
Rogers, 35 Ind. 124, 167 ; Hamilton vs. McClaughry, C. C., 136 F. 445, 449;
Verano vs. De Angelis Coal Co., D. C. 41 F. Supp. 954. An exact question
involving the application of this principle arose in connection with the
Japanese surprise attack on Pearl Harbor on December 7, 1941, war with
Japan not being officially declared by Congress until the day following,
December 8. As we all know, an appalling number of lives were lost in that
infamous attack, and yet, in a majority of the cases involving the inter-
pretation of the word ‘war’ as employed in life insurance policies similar
to the one here in question, it was held that war did not exist on December
7, and therefore the beneficiaries of such policies were entitled to recover.
West vs. Palmetto State Life Insurance Co., 202 S. C. 422, 25 S. E. 2d 475,
145 A. L. R. 1461; Rosenau vs. Idoho Mutual Benefit Association, 65 Idaho
408, 145 P 2d 227; Suawvege vs. Sun Life Assurance Co. of Canada, D. C,,
57 F. Supp. 620; Pang vs. Sun Life Assurance Co. of Canada, 37 Haw. 208,
14 C. C. H. Life Cases 496.”

Two of the six members of the Pennsylvania Court dissented from the views of
the majority.

Justice Chidsey in his separate dissenting opinion in the Beley case, and speaking
of the Korean hostilities, stated:

“The word ‘war’ used without limitation or restriction, in my opinion
should be construed as the word would ordinarily be used and understood
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and calls for no technical construction. Certainly a major conflict between
the armed forces of two nations under authority of their respective gov-
ernments would be commonly regarded as war.”

Another dissenting opinion was filed by Justice Bell, which will be cited subse-
quently in this opinion.

A similar question was presented to our. Courts in the case of Stanbery vs. Aetna
Life Insurance Co., 26 N. J. Super. 498 (1953). In this case the beneficiary of a life
insurance policy issued by the defendant, sought to recover double indemnity benefits.
The facts disclosed that the insured, a United States Army captain, had been killed
while on active duty in Korea on March 27, 1952, from a mine explosion while he
was on recoanaissance. The policy provided for double indemnity if accidental
death “does not result from military or naval service in time of war.”

Judge Leyden, in the opinion cited, held that the insured had met his death in

Korea while engaged in military service in time of war within the intent of the .

parties, and therefore gave judgment in favor of the defendant insurance company.

In reaching this result, on the question as to whether the Korean conflict is to
be regarded as a war, the Court stated:

“In determining the ordinary and usual meaning of the word ‘war’ there
are a number of definitions which might be quoted. A few will suffice. The
New Century Dictionary (1940 ed.), vol. 2, page 2172, defines ‘war’ as
follows: ‘Conflict carried on by force of arms, as between nations or states

" (“international war” or “public war”) or between parties within a state
(“civil war”); warfare (by land, by sea, or in the air); also, a contest
carried on by force of arms, as in a series of battles or campaigns (see
phrases below) ; hence in general, conflict, or active hostility or contention;
a contest, a struggle, or contention. * * * In the Prize cases (The Army
Warwick) 2 Black 635, 67 U. S. 635, 17 L. Ed. 459 (Sup. Ct.,, 1862) the
Court defined ‘war’ as follows:

“War has been well defined to be, ‘that state in which a nation
prosecuted its right by force.””

In 56 Am. Jur., page 133, section 2, “war” is deﬁne_d as folloWs:

“War is an armed struggle or contest by force carried on for
any purpose between two or more nations or states exercising at least
de facto authority over persons within a given territory and com-
manding an army prepared to observe the ordinary laws of war.”

In Dole vs. Merchants Mut. Marine Insurance Company, 51 Me. 465
(Sup. Ct., 1863), the Court said at page 470:

“Every forcible contest between two governments de facto or
de jure is war. War is an existing fact and not a legislative decree.”

Some of the authorities on international law have defined the word “war”
as follows:

“War is essentially a struggle between states, involving the ap-
plication of force.” Wheaton’s International Law (6th Ed. A. Keith,
1929), 630. . ’
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“War is the contention between two or more states through their
armed forces for the purposes of overpowering each other and im-
posing such conditions of peace as the victor please.” Oppenheim’s
International Law (6th ed. Lauterpacht, 1944), sec. 54. “When dif-
ferences between states reach a point at which both parties resort
to force, or one of them does acts of violence which the other
chooses to look upon as a breach of the peace, the regulation of war
is set up, in which the combatants may use regulated violence against
each other until one of the two has been brought to accept such terms
as his enemy is willing to grant.”” Hall, A Treatise on International
Law (6th ed., Atlay, 1909).

Funk & Wagnalls New Standard Dictionary (1946) defines “war” as
follows:

“A contest, as between nations or states, or between different
parties in the same state, carried on by force and with arms, com-
monly either for defense, for avenging insults and redressing wrongs,
for the extension of commerce and acquisition of territory, or to
obtain and establish the superiority and dominion of one of the
belligerents over the other; also, the condition of things created by
such a contest.” :

_O’Neill vs. Central Leather Co., supra [87 N. J. L. 552, 94 A. 790]
quoting Professor Begle, defines war as follows (9 Harv. L. Rev. 407) :

“War, in law, is not a imere contest of physical force, on how-
ever large a scale, It must be an armed struggle, carried on between
two political bodies, each of which exercises de facto authority over
persons within a determinate territory, and commands an army which
is prepared to observe the ordinary laws of war. . . .

The conflict still raging in Korea is a war in the ordinary and
usual meaning of the word, and it was such on March 27, 1952, when
the insured met his untimely death. See Weissman vs. Metropolitan
Life Insurance Co., 112 F. Supp. 420 (D. C. S. D. Cal. 1953). To
hold otherwise and rule the Korean war is not a war seems to me
inexplainable and absurd. Borrowing the language of Mr. Justice
Bell in his dissenting opinion in the Beley case, supra [373 Pa. 231, 95
A.2d207] ...

“Every man, woman and child in America is informed by the
newspapers and radio and knows that there are many thousands of
American soldiers, sailors, marines and airmen who are now and for
several years have been engaged with soldiers of North Korea and
of China in open actual warfare. Our Navy is constantly patrolling
and bombarding the coasts of North Korea; Our Air Force is having
daily dog fights with the enemy, and our soldiers are daily killing
the enemy and being killed. We have for over two years been en-
gaged in negotiations for a truce and are vainly trying to exchange
prisoners of war. The United States casualties exceed 128,000. How
is it humanly possible to say that the Korean War is not war? * * *

- In this case the mere fact that President Truman has declared the
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Korean War to be a ‘police action’ does not, irrespective of his
motives, make it so in construing a private contract of insurance.
Although for political or international reasons, or to save the ‘posi-
tion’ of their leader, the majority in Congress have not formally
declared war against the North Koreans or Red China, the Congress
(as well as every person in the civilized world) knows that the
United States is at war in Korea.”

The decision of Judge Leyden in the Stanbery case involved, as has been in-
dicated, the interpretation of the word “war,” as it appears in a life insurance policy.
In the matter before us, we are concerned with the interpretation of that word as
it appears in a statute, namely, R. 8. 43:14-43.

Should the guides of ‘‘realistic interpretation” and “ordinary, usual and realistic
meaning” referred to by Judge Leyden in the Stanbery case, be abandoned by us, in
the matter before us, simply because we are dealing with a statute? In the present
matter, I think not.

It is my opinion that the statute before us, in the absence of a decision by our
Courts to the contrary, should be construed in harmony with the following rule
discussed by Mr. Justice Heher in Fischer vs. Fischer, 13 N. J. at 168:

“A statute is not to be given an arbitrary construction, according to the
strict letter, but one that will advance the sense and meaning fairly deducible
from the context. The reason of the statute prevails over the literal sense
of terms; the obvious policy is an implied limitation on the sense of general
terms, and a touchstone for the expansion of narrower terms. Edgewater vs.
Corn Products Refining Co., 136 N. J. 1. 664 (E. & A., 1948) ; Moritime
Petroleum Corporation vs. City of Jersey City, 1 N. J. 287 (1949). The spirit
of a statute gives character and meaning to particular terms. The reason
of the law, ie., the motive which led to the making of it, is one of the most
certain means of establishing the true sense. It is not the words of the law,
but the internal sense of it that makes the law. The declared policy is the
true key to open the understanding of the statute. Valenti vs. Board of Re-
view of the Unemployment Compensation Commission of New Jersey, 4 N. J.
287 (1950). Words are but symbols of thought and expression which neces-
sarily take color and significance from their associated surroundings and the
evident policy and purpose of the whole statute.”

The obvious intent of R. S. 43:14-43 is to permit those who may be entitled
to the benefits of the Veterans’ Pension Act (R. S. 43:4-1 to 43:4-5, inc.) to with-
draw their payments, with interest, from the State Employees’ Retirement. System,
should they desire to avail themselves of the non-contributory veterans’ pension
established by the Veterans’ Pension Act. It will be recalled that the Veterans’ Pen-
sion Act provides in R. S. 43:4-3, that no person may retire under both the Veterans’
Pension Act, and any other pension act of our State, the act requiring the retiring
veteran to either waive his pensxon under any other law, or his pension under the
Veterans’ Pension Act.

I find nothing in R. S. 43:14-43, that would lead me to believe that the Legisla-
ture meant to limit the word “war,” as it appears in this statute to a legalistic or

technical sense. I think that ‘what was meant was the realistic or literal meaning of
the word—namely, actual hostilities between the armed forces of two or more
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nations—and this, precisely, is what we have had in Korea, at least up to the time
of the present uneasy truce.

I therefore recommend that the Board of Trustees of the State Employees’
Retirement System recognize veterans of the Korean situation, as having the right
of withdrawal extended to “veterans of any war” by R. S. 43:14-43.

You and I have discussed this problem on several occasions. In view of the
narrow question presented, and the differing views expressed by Courts of various
States, I can only repeat what I have stated heretofore, namely, that the entire situa-
tion should be clarified, once and for all, by legislation, categorically defining the
term “veteran,” as it appears in both R. S. 43:14-43, and R. S. 43:4-1 (The Veterans’
Pension Act). Such definition should incorporate the same wording that appears in
R. S. 11:27-1, particularly that which recognizes the status as a veteran, of those
who have served in the Korean hostilities, namely, “at any time after June twenty-
third, one thousand nine hundred and fifty, and prior to the date of termination, sus- .
pension or revocation of the proclamation of the existence of a national emergency
issued by the President of the United States on December sixteenth, one thousand
nine hundred and fifty, or date of termination of the existence of such national
emergency by appropriate action of the President or the Congress of the United
States, who shall have served at least ninety days in such active service . . .”
exclusive of certain training or educational phases of such service. To the same
effect see Chapter 89, P. L. 1951 (R. S. 38:23B-7) and Chapter 231, P. L. 1952
(R. S. 54:4-3.12i) wherein our Legislature extended to those participating in the
Korean conflict, the various veterans’ preferences authorized by the acts cited.

Very truly yours,

TrEoDORE D. PARSONS,
Attorney General,

By: Danier Dg BRIER,
Deputy Attorney General.
ddb;b

Decemper 11, 1953.
WitLiam O. Nicor, Secretary,
Bureau of Tenement House Supervision,
1060 Broad Street,
Newark, New Jersey.

FORMAL OPINION—1953. No. 50.

Dear Majyor NicoL:

Your memorandum dated November 24, 1953, requesting a formal opinion, re-
ceived,

The question presented is whether or not buildings formerly under the Tenement
House Act but which have been arranged so that rooms are rented either to individuals
or families, with kitchen privileges, are subject to the Tenement House Act. 1 as-
sume that you refer to a central kitchen used by all rental units.

Unless each unit has kitchen facilities specifically assigned to same and unused
by other occupants, my opinion is that the building is not subject to the Tenement
House Act.
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N. J. S. A. 55:1-24 defines a tenement house as any house or building or portion
thereof which is rented, leased, let or hired out to be occupied or is occupied as the
home or residence of three families or more living independently of each other and
doing their cooking upon the premises. N. J. S. A. 55:1-17 interprets “is occupied”
to mean *‘is occupied or is intended, arranged or designed to be occupied.”

The crux of this definition, as relates to the question raised, is the phrase “living
independently of each other and doipgg their cooking upon the premises.”” When the
same kitchen facilities are used by more than one unit, they cannot be living inde-
pendently of each other, and the kitchen facilities cannot be considered upon the
rented premises. Therefore, a building so designed and occupied is without the
scope of the Tenement House Act as it now exists.

Until additional legislation widens the scope of the Tenement House Act, you
are powerless to enforce same upon these type premises.

Very truly yours,

TrEODORE D. PARSONS,
~ Attorney General,

By: Henry W. EckEer, Jr.,’
Deputy Attorney General.
HWE:]JC

DeceMBER 7, 1953.
Mr. Wn. J. DEarDEN, Director,
Division of Motor Vehicles,
State House,
Trenton, N. J.

FORMAL OPINION—I1953. No. 51.

Dear MRr. DEARDEN : v ,

This will acknowledge receipt of your memorandum in which you request a legal
opinion concerning whether there is any provision in the statute for a magistrate to
deduct costs of court when bail bond for an appearance has been forfeited. The
answer is No.

R. S. 39:5-8 provides for the posting of bond for appearance in matters which
are set for trial at a later date not to exceed an adjourned period of 30 days from
the return day of the summons. '

R. S. 39:59 provides :

“The bond referred to in section 39:5-8 of this Title, if forfeited, may be
prosecuted by the commissioner in any court of competent jurisdiction, and the
cash deposit, if forfeited, shall be paid to the commissioner by the magistrate
with whom it was deposited; provided, that such forfeiture is the result of a
complaint instituted by the commissioner, or a member of his staff, or of the
State Police, or an inspector of the Public Utility Commission, or a law enforce-
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ment officer of any other State agency. The commissioner shall dispose of the
said forfeiture in the manner provided by section 39:5-40 of this Title. Foi-
feitures imposed and collected as a result of a complaint instituted by a local
officer shall be by the magistrate forwarded to the proper financial officer of the
county, wherein they were collected, to be used by the county as a fund for road
repairs therein. As amended L. 1942, c. 339, p. 1179, §2.”

R. S. 39:5-40 and 39:5-41 provide for the use and disposition of the forfeitures
above mentioned. There is no provision in Title 39 for the withholding of court costs
from any forfeiture of bail.

It is my opinion that if costs of court were deducted from forfeitures it would
amount to the taxing of court costs against the State, and there is no provision in
Title 39 for the deduction of such costs.

Very truly yours,

T ExoDORE D, Parsons,
Attorney General,

By: Joan J. KircrEN,
J-IK MH Deputy Attorney General.

DecemMBER 3, 1953,
How. J. L. Brown, Acting Commissioner,
Depariment of Labor and Indusiry,
State House, .
Trenton 7, New Jersey. ' '

FORMAL OPINION—1953. No. 52.

Dear Acrine CoOMMISSIONER:

This is to acknowledge receipt of your letter requesting an opinion concerning
the Department of Labor and Industry’s jurisdiction over eleetric power plants insofar
as they may be affected by the provisions of N. J. 8. A. 34:6-1. The problem revolves
about the resolving of the following query: Is an electric power plant. a factory
where the manufacture of goods of any kind is carried on? If the answer is in the
affirmative, then N. J. S. A. 34:6-1 and the other provisions of Chapters 4 and 6
of Title 34 of this statute will repose jurisdiction in: the Departmerit.

It is my opinion that an electric power plant is a factory where the manufacture
of goods is carried on and, therefore, comes within the jurisdiction of N. J. S. A.
34:6-1. Our statutes prescribe the instances when the Department of Labor and
Ig;lustry shall exercise jurisdiction. N. J. S. A. 34:6~1 provideés, among. other things
that r '

“Every f_actorvy, workshop, mill, or place where the manufacture of goods
of any klpd is carried on shall, under the supervision and the direction of the
Commissioner, be provided with * * * etc”
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In order for a factory to come under the Department’s supervision it must fall
within the limitations expressed in the statute. The highest courts of our State in
interpreting the legislation in question have held that a factory to come within the
jurisdiction of this legislation was one that manufactured goods. See Griffith vs.
Mountain Ice Co., 74 L. p. 274. An examination of the law in this State discloses
that our Court of Errors and Appeals has considered the question of whether or not
the production and control of electric power was for a manufacturing and productive
purpose. In the case of Bates Machine Co. vs. Trenton and New Brunswick Railroad
Co., 70 N. J. L. p. 684, our highest Court in construing the application of the
Mechanics Lien Law to the erection of machinery for manufacturing purposes held

that an electric power plant was a factory where something was produced. The Court

in this case said:

“We must conclude, therefore, that the words ‘manufacturing purposes’
have an accepted meaning that is broad enough to cover the production by
mechanical means of electric power and that they should be read in that
sense in the statute in question, provided the context is one that fairly indi-
cates that such was the meaning in which the Legislature employed them.”

Subsequently, thereafter in the case of Scrymser vs. Seabright Electric Light Co.,
74 N. J. Eq. 587 (1908), Vice-Chancellor Stevenson, speaking for the Court, discussed
the problem of restraining an electric power plant as coming within the restrictive

covenants, and from continuing as a common law nuisance, The test question was -

whether or not an electric power plant was a factory for the production of goods.
The Court there said: i

“In my judgment, it is useless to go into speculative questions as to the
nature of electricity or the nature of the product, if there be a product, of
the electric plant which the defendant operated at the time of the filing
of the bill. At different periods in the history of electrical discovery very
different views have been entertained on this subject. At one time this plant
might have been regarded as a mannfactory of a ‘fluid” More recently it
might be deemed to be turning out electrons or ions. All speculation is stopped,
1 think, by the recent decision.of the Court of Frrors and Appeals in the case
of Bates Machine Co. vs. Trenton-and New Brunswick Railroad Co., supra,
and the cases cited in the opinion of the Court delivered by Mr. Justice Gar-
rison. This recent decision seems to me to answer the question in regard
to the character of the defendant’s plant, which has been argued in this case
in favor of the complainant. This electric light station with the necessary
incidents attending its operation is, in-my judgment, as clearly a manufactory
- within the meaning of this protective covenant as it is a manufactory within
the meaning of the Mechanics Lien Law. If a distinction can be made in "’
favor of the defendant in this case, I think that it would be left to the higher

~ Court to draw such distinction.”

From a reading of the two above cases it is evident that our Courts have con-
strued the legislation to mean that an electric power plant is a factory where the
manufacture of goods is carried on, particularly so far as it relates to the application
of the Mechanics Lien Law and to the restrictive covenants. Relying upon the state-
ment of Vice-Chancellor Stevenson in the Scrymser vs. Seabright Electric Light Co.
case, supre; if a further distinction was to be made to the contrary, such distinction
should be made by our highest Court.
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In view of the opinions presented by our Courts, I am of the opinion that an
electric power plant is a factory that produces goods and, therefore, comes within the
jurisdiction of the Department of Labor and Industry as set forth in Title 34 of
Chapters 4 and 6 of the New Jersey Statutes Annotated. Under these statutes it will
be necessary for the subject power plant to submit to all the mandatory requirements
of the Jaw and appropriate rules and regulations wherever set out.

Respectfully submitted,

TureopORE D. PARsoNs,
Attorney General,

By: Louis S. CoHEN,

Deputy Aitorney General.
TDP:LSC:kms

DEcemser 21, 1953,
Dr. E. S. HALLINGER, Secretary,
State Board of Medical Examiners,
28 West State Street,
Trenton, New Jersey.

FORMAL OPINION—1953. No. 53.

DeAr Dr. HALLINGER :

This will acknowledge receipt of your communication wherein you request an
opinion as follows: :

“Will you kindly give me an opinion as to whether the candidates who were
admitted to the October 1953 examination under Chapter 363, P. L. 1953 (A-120)
and failed are permitted to be re-examined at the next regular examination which
will be held in June, 1954.” :

It is our opinion that candidates who applied for admission to the examination
under the provisions of Chapter 363 of the Laws of 1953 and were admitted to the
October 1953 examination but failed, are permitted to be re-examined at the next
regular examination.

Chapter 363 of the Laws of 1953 sets {orth the requirements for certain residents
of this State who apply for admission to the examination. It provides that any per-
son who meets such requirements, upon proof thereof to the State Board of Medical
Examiners, shall be admitted to the examination by said Board. It is silent as to
what examination the applicant shall be admitted and is also silent as to re-examina-

tion. To the extent of such silence, Chapter 363 is apparently deemed by the Board
to be somewhat ambiguous.

_In seeking the meaning of an ambiguous statute, we should look to the pre-
existing body of law. It is presumed that the Legislature, in enacting a statute, had
knowledge and took cognizance of existing laws on the same subject or relating
thereto (Matier of Stmmons, 130 App. Div. 350, affirmed 195 N. Y. 573). In the
construction of an ambiguous law, every effort should be made to arrive at a meaning

in barmony with other laws relating to the same or kindred matters (Swith vs.
People, 47 N. Y. 330).
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In accordance with these canons of interpretation and construction of statutes,

each legislative act is to be interpreted with reference to other acts relating to the

same subject and the same person or class of persons. The persons or class of per-
sons under consideration are applicants for admisison to the examination for a license
to practice medicine and surgery. 7The subject in question is that of examinations
and re-examinations. ’

We look, therefore, to other sections of the Medical Practice Act relating to ap-
plicants for admission to the examination, examinations, and re-examinations. In so
doing, we find that Section 45:9-12 of the Revised Statutes provides in part, as
follows, viz.:

“

... Upon the approval of the application for examination, such applicant
shall thereupon be entitled to admission to such examination. If said applican_t
fails to pass the examination, he may be re-examined at the next regular examina-
tion . . " :

For the reasons above expressed, we construe Chapter 363 of the Laws of 1953
with reference to Section 45:9-12 of the Revised Statutes and by virtue of the pro-
visions thereof advise that if the applicants under consideration failed to pass the
October 1953 examination, they may be re-examined at the next regular examination:

Very truly yours,

THEODORE D. PARSONS,
Attorney General,

By: Freperic G. WEBER,
' Deputy Attorney General.

DrcemBER 14, 1953.
HownorasLE Georce C. SxILLMAN,
Director of Locel Government,
Commonwealth Building,
Trenton 8, New Jersey.

FORMAL OPINION—1953. No. 54.

DEAR DIRECTOR :

You have requested our opinion as to whether a municipality can legally make a
budget appropriation for all of the cost of a so-called Blue Cross Hospital Service
Plan, to which a group of employees of the municipality have evidenced their desire
ta belong.

In my opinion, a municipality is not authorized to make such an appropriation.
‘The relevant provisions of the pertinent statutes read as follows:

“R. S. 40:11-15. In any municipality or county where the employees of the
municipality or coumty have or shall have formed themselves into groups for the
purpose of obtaining the advantages of a group plan of life insurance, or a group
plan of health and accident insurance, or both, the governing body of the mu-

nicipality or county, when written petitions and authorizations sigmed by the
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employees as individuals, are filed with the receiving and disbursing officer of the
municipality or county, may authorize, by resolution, the deductions specified in
the written petitions and authorizations, and the payment of them to the desig- -
nated fiscal agent of the group.”

“N. J. S. A. 40:11-16.2. Whenever a group has or shall have been estab-
lished in accordance with the provisions of section 40:11-15 of this Title, the
governing body of the municipality in which the group or groups are formed
may pay, as additional compensation to the individual members of the group or
groups, a part or all of the premium on the group policy or policies.”

“N.J.S. A 52:14-159a. Whenever any person holding public office, position
or employment, whose compensation is paid by this State or any county, mu-
nicipality, school district or other political subdivision of this State, or by any
board, body, agency or commission thereof, shall indicate in writing to the proper
disbursing officer his desire to have any deduction made from his compensation
for the payment of insurance premiums written on the group plan of accident
and sickness insurance, or for any hospital service plan and medical-surgical
plan, such disbursing officer shall . . . make such deduction from the compensation
of such person, and such disbursing officer shall transmit the sum so deducted to
the company carrying such insurance.”

Title 17 of the Revised Statutes draws a clear distinction between health and
accident insurance, which is regulated by Chapter 38 of that Title, and hospital serv-
ice plans, which are regulated by Chapter 48. The risks insured against and the
benefits received from the two types of insurance are entirely different, even though
they may somewhat overlap.

The distinction between the two kinds of insurance is specifically carried over
into the statutes above quoted. Thus in Section 52:14-15.9a, provision is made for
payroll deductions from the compensation of municipal employees “for the payment
of insurance premiums written on the group plan of accident and sickness insurance,
or for any hospital service plan and medical-surgical plan.” By contrast, Section
40:11-15 applies only to “a group plan of life insurance, or a group plan of health
and accident insurance, or both.” Since the only authority for payment of the pre-
mium on group policies as additional compensation to the individual members is
found in Section 40:11-16.2, which in turn applies only to groups formed in accord-
ance with Section 40:11-15, it seems clear that the Legislature has not as yet seen
fit to extend the benefits of -40:11-16.2 to hospital service plans.

On the other hand, where hospital service benefits are written by a qualified
insurer as a part of a group plan of health and accident insurance, it is my opinion
that the premium may then be paid by the municipality as additional compensation,
since the type of insurance provided would fall within R. S. 40:11-15. The mere
inclusion of hospital benefits in a group policy of health and accident insurance does
not, in my view, take such insurance out of the purview of R. S. 40:11-15.

Yours very truly,

Traeopore D, PArsoNs,
Attorney General,

By: Taomas P. Coox,
Deputy Attorney General.
tpe ;b ;dtc
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DEecemBER 21, 1953,
Dr. E. S. HALLINGER, Secretary,
State Board of Medical Examiners,
28 West State Street,
Trenton, New Jersey.

FORMAIL OPINION—1953. No. 55.

Dear Dr. HALLINGER:

This will acknowledge your request for an opinion as to the powers of the State
Board of Medical Examiners in regard to the internship requirements under Chapter
363 of the Laws of 1953 (Assembly Bill 120) allocated to Revised Statutes of New
Jersey, as Section 45:9-8.2,

Specifically, the inquiry as contained in your request for opinion is as follows: -

“Do the provisions of the Medical Practice Act relating to internship
apply to Chapter 363, P. L. 1953 (A-120)?”

It is our opinion that the provisions of the Medical Practice Act relating to
internship do not apply to Chapter 363 of the Laws of 1953.

‘Section 45:9-8 of the Revised Statutes of New Jersey which sets forth gen-
erally the requirements of internship of applicants for admission to the examination
for a license tc practice medicine and surgery, in the part pertinent to this opinion,
provides as follows:

“And such applicant, if he has graduated from a professional school or
college after July first, one thousand nine hundred and sixteen, shall further
prove to the board that, after receiving such diploma or license, he has com-
pleted an internship acceptable to the board for at least one year in a hospital
approved by the board, or in liew thereof he has completed one year of post-
graduate work acceptable to the board in a school or hospital approved by
the board; provided, however, that the board may in its discretion, during the
present war between the United States, Germany, Italy, and Japan and for
a period of three months after the cessation of the same, admit an applicant
to examination for a license to practice medicine and surgery who has com-
pleted not less than nine months of an internship acceptable to the board in
a hospital approved by the board.” (Italics provided.)

Chapter 363 of the Laws of 1953, allocated as Section 45:9-8.2 of the Revised
Statutes as aforesaid, does not amend the existing section of the statute just recited

but merely supplements the Medical Practice Act. It applies only to certain residents

of New Jersey who make application for admission to the examination, and provides
that any such resident who makes application shall prove to the State Board of
Medical Examiners that he has, among other things, “completed an internship, ac-
ceptable to the board, of at least one year in a hospital approved by the board.”

Examination of the respective sections of the statute, aforesaid, indicates that
Section 45:9-8, which governs applicants generally, provides for an alternate manner
in which the internship requirement can be satisfied, to wit, completion of one year
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of post-graduate work. This section further contains the proviso that the board may
in its discretion, admit an applicant to examination who has completed not less than
nine months of internship. Section 45:9-8.2, however, contains no alternate manner
in which the internship requirement can be satisfied, nor does it contain a proviso
whereby the board can admit an applicant who has completed less than one year of
internship. _

While Section 45:9-8 contains the general requirements for applicants, Section
45:9-8.2 contains specific provisions for certain applicants only. As a matter of
statutory construction where there is a conflict between specific provisions and the
general language of a statute, the specific provisions will control (United States vs.
Jackson, 143 Fed. 783, 75 C. C. A. 41).

In determining the meaning of'statutes, it is presumed that the Legislature in-
tended to enact a valid, sensible, and just law (Leke Shore & M. S. Ry. Co. vs.
Cincinmati, W. & M. Ry. Co., 116 Ind. 578, 19 N. E. 440). It is further presumed
that the lawmakers, in enacting a statute, had knowledge and took cognizance of
existing laws on the same subject or relating thereto. (Matter of Simmons, 130
App. Div. 350, affirmed 195 N. Y. 573.)

Nor must we overlook the Doctrine of Literalness which is fundamental in the
interpretation of statutes. It is presumed that the intent of the makers of a law, is
to be sought, first of all in the words of the act itself. Where the language employed
by the Legislature to express its will is plain and unambiguous and expresses a
meaning that is single and sensible, the presumption becomes conclusive and that
meaning is the legislative intention (People vs. Long Island RR., 194 N. Y., 130). In
such a case, the statute must be given a literal interpretation, that is, it must be in-
terpreted to mean exactly what it says.

The language employed in Section 45:9-8.2 which requires that the applicant
“has completed an internship acceptable to the board of at least one year in a hospital
approved by the board,” is plain and unambiguous and must be interpreted to mean
exactly what it says, and no more! )

Under the circumstances, we are constrained to advise that any candidate who
makes application pursuant-to the provisions of Section 45:9-8.2 must have completed
an internship of at least one year in an approved hospital and that the alternative

provisions in lien of internship as contained in Section 45:9-8 are not available to him.

Section 45:9-8.2 covers the whole subject-matter with reference to internship as to
applicants thereunder and was intended as a substitute for Section 45:9-8. A statute
which is complete in itself should not be compared with other acts relating to the
same subject for the purpose of construction. (City of Brooklyn vs. Long Island
Water Supply Co., 148 N. Y. 107.)

Very truly yours,

TaE0DORE D. PARSONS,
Attorney General,

By: Freperic G. WEBER,
Deputy Attorney General.



232 . OPINIONS

DEceMBER 29, 1953,
Ho~oraeLe CHARLES R. ErRDMAN, JR,,
Commissioner, Department of Conservation end Fconomic Development,
520 East State Street,
Trenton, New Jersey.

FORMAL OPINION—I953. No. 56.

DearR COMMISSIONER :

You have requested our opinion as to who has the prior right to a riparian grant
under the following circumstances. A developer has filed a map of certain property
ironting upon tidal waters, showing a dedicated street 100 feet in width running
along and parallel to the shore line. The mean high-water line is located, both on the
filed map and at the present time, approximately in the middle of the 100 foot right
of way for its full length along the waterfront of the property in question. The
land on the in-shore side of the street is subdivided into lots. Several of the lot own-
ers, and the municipality to which the street was dedicated, have both applied for a
grant of the riparian lands in front of said lots.

Thus the question has arisen as to whether the municipality or the owner of a
lot which abuts the in-shore side of the street has the prior right to acquire the land
under water lying seaward of the 100-foot right of way and within the lot lines as
extended. We are assuming here that the dedicator did not reserve to himself, as
against the lot owners, the fee title to the bed of the street, but that said title passed
by the deeds from the dedicator to the lot owners. Whether this is so in any particular
case will depend upon all the relevant facts there presented. See Ocean City Hotel Co.
vs. Sooy, 77 N. J. L. 527, 531.

On the foregoing set of facts, it is my opinion that the prior right belongs to
the lot owner, and that the city has no right to acquire the riparian lands in question
without the former’s cousent.

The dedication of a piece of property as a street gives to the public merely an
easement, that is, the right of passage, and the owner of the fee still has all the
rights of ownership which are not inconsistent with the public right of passage.
Laurel Garden Corp. vs. N. J. Bell Telephone Co., 109 N. J. L. 171; 823 Broad Street
vs. Marcus, 17 N. J. Misc. 25. Since one of the property rights of an abutting owner
is the right to a grant of the riparian lands adjoining his upland, he retains such
riparian rights regardless of the dedication of the right of way to the municipality.

This conclusion not only rests upon the foregoing common law principles, but
also appears necessitated by the express provisions of R. S. 12:3-18 (P. L. 1877, ¢. 77,
page 113), which reads as follows:

“12:3-18. Right of way separating riparian owner’s laonds from tidewater; effect
on leases and grants.

When lands have been or shall be taken or granted for a right of way and
such right of way has been or shall be so located on land of a riparian owner as
to occupy the same along or on the shore line, thereby separating the upland of
the riparian owner adjoining that used for the right of way from tidewater, such
owner of the land so subject to such right of way shall be held to be a riparian
owner for the purpose of receiving any grant or lease heretofore or hereafter
made of the lands of the State under water, or for the purpose of receiving any
notice under sections 12:3-2 to 13:3-17 of this Title; provided, that nothing in
this section shall affect the rights of the State to the lands lying under water.”
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The dedication by a developer seems plainly to be a grant within the meaning of
the foregoing section. See Trustees of M. E. Church vs. Council of Hoboken, 33
N. J. L. 13, 18-19; George Van Tassel’s, Inc. vs. Town of Bloomfield, 8 N. J. Super.
524, 528, 529. Our opinion need not rest upon the statute, however, because it was
enacted merely to codify what was already a general principle of the common law,
that the acquisition of a mere easement over the lands of a riparian owner did not
deprive him of any rights in his property except as was necessary to the full and free
enjoyment of the easement. N. J. Zinc & Iron Co. vs. Morris Canal & Banking Co.,
44 N. J. Eq. 398, afirmed on opinion below, 47 N. J. Eq. 598.

There remains to be considered the effect of R. S. 12:3-33 and 12:3-34, which
respectively provide:

“12:3-33. Grant of riparion lands for public park, place, street or highway.

Whenever a public park, place, street or highway has been or shall hereafter
be laid out or provided for, either by or on behalf of the state or any municipal
or other subdivision thereof, along, over, including or fronting upon any of the
lands of the State now or formerly under tidewater, or whenever a public park,
place, street or highway shall extend to such lands, the board of commerce and
navigation, upon application of the proper authority of the State, or the municipal
or other subdivision thereof, may grant to such proper authority the lands of
the State now or formerly under tidewater, within the limits of or in front of
said public park, place, street or highway.”

“12:3-34. Conditions in grant.

The grant shall contain a provision that any land so granted shall be main-

" tained as a public park, place, street or highway, or dock for public use, resort

and recreation, and that no structures shall be erected on the land so granted
inconsistent with such public use.”

These sections should be construed in the light of R. S. 12:3-18, above quoted, and
of the general policy enunciated in the N. J. Zinc case, supra, where the court said
(44 N. J. Eq. at page 407) :

“Public sentiment, from the earliest times to this day, and the whole course
of legislative action in this State, have recognized a natural equity, so to speak,
in the riparian owner to preserve and improve the connection of his property
with the navigable water, and the consequence is, that a strong presumption
arises against an implication of an intention on the part of the Legislature to
violate such equity. In my opinion, such a design should not be deduced from
the words of any statute, either general or special, except when it contams lan-
guage not susceptible of any other rational interpretation.”

In view of the foregoing comsiderations, it is my opinion that R, S. 12:3-33 and
12:3-34 give to the municipality the right to a grant, for street purposes only, of all
lands under tidewater within the limits of the street as laid out to a width of
100 feet. However, the municipality is not otherwise an upland owner, and therefore
it has no further right to acquire the riparian lands lying in {ront of the street.
Such a right, in my opinion, is granted by R. S. 12:3-33 to the municipality only
where the high-water line marks the terminus of the street. In such a case, it is
reasonable that the municipality should have the right to acquire the lands necessary
for the construction of a bulkhead or whar{ at the terminus. On the other hand,
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where the street runs parallel to the shore line, there appears no good reason why
R. S. 12:3-33 should be construed to authorize a grant to the municipality of riparian
lands in front of the street, in derogation of the common law principles above out-
lined.

Yours very truly,

THEODORE D. PaRsoNs,
Attorney General,

By: Tuomas P. Coox,
Deputy Attorney General.
tpc;dtc;b
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10 and July 1, 1952, 1952, No. 12.
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mission in regular army, waiver of pension
rights, 1952, No. 24. .

Discharge of state employee because of al-
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No. 13.
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velopment, residence in local school dis-
trict, 1951, No. 37.

Veteran’s pension, eligibility of employee of
school for industrial education, 1952, No. 6.

Commissioner of Health— :
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See Dcpartment of Labor and Industry,
generally, this index.
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providing financial assistance, 1951, No. 32,
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ance program to be borne ultimately by
federal government, 1951, No. 32.

Taxation, appeals to board of taxation, time
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Bail bonds, forfeitures, deduction of costs
unauthorized, December 7, 1953, No. 51.
Carnal abuse, assault with intent to commit
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1953, No. 47.

Evidence, prior convictions, pardon of witness
does not preclude showing of prior con-
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Expungzement of conviction, effect, 1953, No.
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Habitual offenders, parole, reformatory con-
finement not imprisonment in penal insti-
tution, 1953, No. 7.

Juvenile offenders, confinement, segregation,
1953, No. 45.

Power of legislature to reduce to disorderly
conduct certain offenses classified in Crimes
Act as misdemeanors, 1951, No. 26.

Proof of conviction, expunged record not
proof, 1953, No. 44.

Punishment,

Fines, refunds by Division of Motor Ve-
hicles unauthorized, 1953, No. 30.

Sex offenders, assault with intent to com-
mit sex crimes not punishable under Sex
Offender Law, 1953, No. 47.

Rape, assault with intent to commit not pun-
ishable under Sex Offender Law, 1953,
No. 47.
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Sex offenders,
Assault with intent to commit sex crimes,

1953, No. 47.
Probation, revocation of probation, 1953,
No. 4.

Sodomy, assault with intent to commit not
punishable under Sex Offender Law, 1953,
No. 47.

D.
Deal Lake—

Coast protection moneys, use for repairs to

bulkheads and concrete wall, 1952, No. 36.
Death Sentence—

Notice of appeal to federal court in habeas
corpus proceedings by prisoner under death
sentence, service on warden of state prison
as effecting stay of execution, 1951, No. 14.

Delaware River Joint Toll Bridge Commission—

Pension of bridge policeman employed by,
1952, No. 14,

Department of Banking and Insurance—

Motor vehicle liability security fund, contri-
butions not required on premiums for med-
ical payments coverage under automobile
lability policies, 1952, No. 27.

Department of Conservation and Fconomic De-
velopment— :
Boat basin dredged by riparian owner, juris-
diction of state, 1951, No. 1.
Contracts,
publishing of periodical, power of Fish and
Game Division to award without bids,
1952, No. 32.

requiring expenditures from appropriation
labeled ‘“Promotional Expenses (New Jer-
sey Council),” advertising for bids not
required, 1951, No., 29.

Deal Lake, use of coast protection moneys for
repairs to bulkheads and concrete wall,
1952, No. 36.

Division of planning and development, ri-
parian grants, irrevocable lease or convey-
ance of riparian lands must be for more
than nominal consideration, 1953, No. 39.

Donations and bequests, acceptance of funds
-for construction of stream gaging station,
1953, No. 21.

Fish and game council, terms of office, 1951,
No. 3s.

Municipalities, plapning boards, existing
bodrds not abolished by new act, 1953, No.
46.

Permit to dredge lagoon and approach chan-
nel to deep water of Barnegat Bay, ne-

* cessity, 1951, No. 1.

Riverton Yacht Club, right to £ill in, build
upon, or reclaim lands under tidewaters in
front of Yacht Club, 1951, No. 15.

Veterans,
emergency housing projects, giving first

option for purchase of units to veteran-
tenant occupants, 1952, No. 9.

statute relating to paraplegia, etc., result-
ing from “‘injury” as including such
condlition when resulting from disease,
1951, No. 33,

Department of Institutions and Agencies—

Cigarettes sold at state prison to inmates,
stamp tax applicable, 1952, No. 10.

Comimissaries in state institutions, persons
employed in as state employees, 1951, No.
16. ’

Disability assistance, eligibility of patients in
municipal general hospitals, 1952, No. 17.

Furnishing of information to Selective Service
Bureau, juvenile registrant’s offender status
may be disclosed, 1953, No. 17,

Hospitals, holding patients in custody to guar-
antee payment of hospital bill, 1951, No. 17.

Needy disabled persons, duty of couniy to
provide funds for county’s share of cost of
providing financial assistance, 1951, No. 32.

Notice of appeal to United States Court of
Appeals in habeas corpus proceedings by
prisoner under death sentence, effect as
stay of execution, 1951, No. 14.

Old age assistance,

Anthority of state to advance to counties
portion of cost of assistance program to
be borne ultimately by federal govern-
ment, 1951, No. 32.

Eligibility of patients in municipal general
hospitals, 1952, No. 17.

Parole of prisoner under minimum-maximum
sentence, running of sentence during con-
finement while discharging unpaid fine,
1952, No. 41.

Prisoner convicted in 1939 for offense in
1925, effect of intervening offenses on status
as first or fourth offender as regards parole,
1952, No. 18.

State prison, inmates’ welfare fund, use to
pay attorney to give legal advice to in-
mates and present writs of habeas corpus,
1952, No. 16.

Department of Labor and Industry—

Employment agencies, right to charge annual
registration fee and provide for payment
including percentage of salary from part-
time work, 1951, No. 38. .

Iistablishment ironing and completing prep-
aration of laundered goods for customers
after sending laundry elsewhere for wash-
ing, deemed to be ‘“laundry’”’ and not
“workshop” within statutes, 1951, No. 36.

Hours of work of femalc employees, cafe-
terias or restaurants connected with manu-
facturing establishments, 1952, No. 30.

Jurisdiction, factories, electric power plants
subject to rules and regulations, 1953, No.
52.

Minimum wage order No. 6§ governing em-
ployment of women and minors in restau-
rant occupations, collection and disposition
of moneys paid to wage and hour bureau
pursuant to, 1951, No. 23.

e ]
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Minors under 18,

Employment excluded only from that por-
tion of premises licensed under Alcoholic
Beverage Control Law, 1952, N.o. 7. ]

Not entitled to work on construction proj-
ects as apprentices, 1951, No. 28. )

Operation or repair of elevators, prohibited
employment, 1953, No. 32. »

Newspaper plant not subject to supervision
under statutes relating to fire protection,

machinery guards, etc., 1952, No. 8.

State Board of Mediation, power in labor dis-

putes involving public employees, 1952,

No. 11.

Department of Treasury—

Division of investment, o
Insured federal and state associations, 1953,

No. 48. .
Obligations of Port of New York Authority,
1953, No. 43.

Director of Local Government—

Borough of Island Beach, acquisition by state
of all land within boundaries of, effect,
1952, No. 33. o

Budget appropriation, Blue Cross hospitai
service plan, cost of, 1953, No. 54. )

Emergency appropriation for school district,
procedure to be followed by governing body
of municipality, 1952, No. 23.

Disability Assistance—

Patients in municipal general hospitals, eligi-
bility, 1952, No. 17.
Disability Benefits—
Civil Defense, this index.
Disease—

Paraplegia, etc., resulting from disease con-
tracted in military service, applicability of
statute relating to such condition when re-
sulting from “injury”, 1951, No. 33.

Disorderly Conduct— )

Parole, revocation, conviction of not crime,
1953, No. 2.

Power of legislature to reduce to disorderly
conduct certain offenses classified in Crimes
Act as misdemeanors, 1951, No. 26.

Division of Budget and Accounting—

Bridge policeman employed by Delaware River
Joint Toll Bridge Commission, right to
pension, 1952, No. 14.

Contract for publishing of periedical, power
of Fish and Game Division to award with-
out bids, 1952, No. 32.

Contracts requiring expenditures from appro-
priation labeled *Promotional Expenses
(New Jersey Council),” advertising for
bids not required, 1951, No. 29.

Division of Motor Vehicles, appropriation for
new positions, use for purposes other than
adding new employees, 1952, No. 39.

Escheated funds, deducting state’s pro rata
expenses before making refund, 1952, No.
5.

Interstate Sanitation Commission, annual ap-
propriation, 1951, No. 10.

Police and firemen’s apportionment fund, ap-
propriation for not repealed, 1952, No‘. 19..
Rehabilitation Commission, use of appropria-
tion to defray general administrative_ ex-

penses, 1952, No. 25.
Suicide of state trooper, widow’s right to
pension, 1951, No. 34,

Division of Investment—

Director, investments, o
Insured state and federal associations, 1953,

No. 48. )
Obligations of Port of New York Authority,
1953, No. 48.

Division of Motor Vehicles—

Appropriation for new positions, use for pur-
poses other than adding new employees,
1952, No. 39. )

Automobile dealers, liability for fees. im-
posed on persons registering motor vehicles,
1952, No. 29. :

Fines, dispositnon of fines, refund not author-
ized, 1953, No. 30.

Motor vehicle races conducted py Nev_v Jer-
sey Timing Association, necessity of license,
1952, No. 20. )

Nonresidents, applicability of statut.e requir-
ing mud flaps on vehicles exceeding three
tons, 1952, No. 43.

Division of Planning and Development—

Permit to riparian owner to place pilings i_n
sand below high-water mark in front of bis
property, necessity, 1951, No. 9.

Division of Purchase and Property—

Premiums on contractor’s bond and fire in-
surance on construction projects for state,
legality of payment by state, 1951, No. 27.

State Board of Pharmacy, workmen’s com-
pensation coverage for salaried 'employe_es
and board members paid on per diem basis,
1952, No. 21. . .

Veterans' emergency housing projects, giving
first option for purchase of units to veteran-
tenant occupants, 1952, No. 9.

Division of Taxation—

Assessors, clected assessors as subject to su-
pervision and regulations of Director of
Division of Taxation, 1952, No. 1.

Drainage~— )

State highway route 25, drainage rights .at
certain locations in Burlington township,
1951, No. 25.

Drug Stores—

Hotels, ectc., employment of minors under 18
permitted in shops having no re]ation} to that
portion of building where liquor is sold.
1952, No. 7.

E.

Fducation Commissioner— ) o
See Commissioner of Education, this index.
Elections— ) L
Ballots, absentee ballots for civilians au-
thorized without constitutional amendment,
1953, No. 9.
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Nominations for appointees to county election
boards, choice as between lists submitted
by competing claimants to office of chair-
man of Demacratic State Committee, 1951,
No. 11.

Registration of voters, place of registration,
publication of notice before place other
than office of county board of elections may
be designated, 1953, No. 36.

Electricity—

Electric power plants, duty to comply with
rules and regulations of department of labor
and industry, 1953, No. 52.

Emergency Appropriations—

School purposes, procedure to be followed by
governing body of municipality, 1952, No.
23.

Employees—

Federal Social Security Act, availability to
public employees, 1952, No. 42.

Female employees. Women, generally, this
index.

Minimum wage order No. 6 governing em-
ployment of women and minors in restau-
rant occupations, collection and disposition
of moneys paid to wage and hour bureau
pursuant to, 1951, No. 23.

Newspaper plants, supervision by Department

of Labor and Industry under statutes re-

lating to mealtimes, etc., 1952, No., 8.

Parole Board, authority to appoint one clerk
or secretary and one confidential employee
in unclassified service, 1952, No. 40.

Public employees involved in labor disputes,
power of State Board of Mediation, 1952,
No. 11.

State Employees, generally, this index.

Employment Agencies—

Annual registration fee, right to impose fee
and provide for payment including percent-
age of salary from part-time work, 1951,
No. 38.

Closing for vacation, part-time work secured
by applicant directly from former employer
originally obtained through agency, right
to charge fee, 1951, No. 38.

Escheated Funds—

Deduction of state’s pro rata expenses before

making refund, 1952, No. 5.
Execution—

Pension payments, exemption of allowances
made by local police and firemen’s pension
commissions, 1953, No. 12.

Exemption from Taxation—
See Taxation, generally, this index.

. F.
Factories—
Newspaper plant not regarded as factory,
1952, No. 8.
Farmers—

Tr.uck with farmer’s license plates and carry-
ing farm products, arrest and conviction
for overloading, 1951, No. 21,

Federal Social Security Act—
Availability to employees of political sub-
divisions of state, 1952, No. 42.
Female Employees—
See Women, generally, this index.
Fines—

Confinement to discharge unpaid fine, effect
of parole under minmium-maximum =sen-
tence, 1952, No. 41.

Fire Insurance—

Construction projects for state, legality of

state’s paying premiums, 1951, No. 27.
Firemen—

Appropriation for police and firemen’s ap-
portionment fund not repealed, 1952, No,
19,

Civil defense volunteers serving with fire
department, disability benefits, etc., 1952,
No. 38.

Pension fund, 1953, No. 35.

Fires—

Newspaper plants, supervision by Department
of Labor and Industry under statutes re-
lating to fire protection, etc., 1952, No. 8.

Fish and Game Council—
Terms of office of members, 1951, Na. 35.
Fish and Game Division—

Contract for publishing of periodical, power

to award without bids, 1952, No. 32.
Fort Dix Military Reservation—

Children residing in housing development on,
residence in New Hanover school district,
1951, No. 37.

G.

Garden State Parkway—

Northerly feeder road, power to construct
and charge toll for use thereof, 1952, No.
28.

Right of highway commissioner to proceed
with construction to extent authorized by
Governor within limits of appropriations,
1952, No. 3.

General Assembly—

Apportionment of members among counties,

power of 1951 Legislature, 1951, No. 4.
Governor—

Appointive power,

Board of shorthand reporting, 1953, No. 19.

Power to RIl anticipated vacancy does not
'extend beyond term of governor, 1953,
No. 25.

Apportionment of members of General As-
serbly among counties, power of 1951 Leg-
islature, 1951, No. 4.

Federal income taxes, right of federal au-
thorities to collect delinguent taxes by
levying distraint warrants against salary of
state hospital employee, 1952, No. 4.

Garden State Parkway, right to proceed with
construction to ecxtent authorized by Gov-

ernor within Jimits of appropriation, 1952,
No. 3.
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Keeper of state prison, filling vacancy in
office of, 1951, No. 8.

Nominations for appointees to county election
boards, choice as between lists submitted by
competing claimants to office of chairman
of Democratic State Committee, 1951, No.
11.

Guaranty Act— .

Highway authority bonds, reservation by au-
thority of right to issue additional bonds
secured by revenues of parkway author-
ized, 1953, No. 29.

H.
Habeas Corpus—

Notice of appeal to federal court in babeas
corpus proceedings by prisoner under death
sentence, service on warden of state prison
as effecting stay of execution, 1951, No. 14.

State prison, inmates’ welfare fund, use to
pay attorney to present writs of habeas
corpus for inmates, 1952, No. 16.

Habitual Offenders—

Prisoner convicted in 1939 for offense in
1925, effect of intervening offenses on status
as first or fourth offender, 1952, No. 18.

Health Commissioner—

Beauty culture courses in public vocational
schools, right of Board of Beauty Culture
Control to require reports of time spent by
students, 1952, No. 2.

Health Officers—

Federal Social Security Act, availability to

township health ‘officers, 1952, No. 42,
Hemiplegia— .

Veterans suffering from as result of disease
contracted in military service, applicability
of statute relating to such condition when
resulting from “injury”, 1951, No. 33.

Highway Authority—

Bonds, guaranty by state, reservation in au-
thority of right to issue additional bonds
authorized, 1953, No. 29.

Highway Commissioner—

Drainage rights affecting state highway route
25 in Burlington township, 1951, No. 25.

Garden State Parkway, right to proceed with
construction to extent authorized by Gov-
ernor within limits of appropriations, 1952,
No. 3.

Repairs to state highway bridge, right to
award contract on basis of cost plus a fixed
fee, 1951, No. 19.

Highways—
See State Highways, generally, this index.
Garden State Parkway, generally, this index.
Honorary Degrees—

Right of colleges to confer without approval

of State Board of Education, 1951, No. 12.
Hospitals—

Civil defense volunteers, hospital benefits.
Civil Defense, generally, this index.

Hospital service plan, municipalities, budget
appropriation, cost, 1953, No. 54.

Holding patients in custody to guarantee pay-
ment of hospital bill, propriety, 1951, No.
17.

Nurses’ homes in connection with, registration
fee as “hotels’’, 1952, No. 37.

0Old age or disability assistance, eligibility of
patients in municipal general hospitals, 1952,
No. 17.

State hospital emplovee owing federal income
taxes, right to levy distraint warrants
against salary, 1952, No. 4.

Hotels—

Nurses’ homes, buildings used as in connec-
tion with hospitals, registration fee as
“hotels’”, 1952, No. 37.

Sale or serving of intoxicating liquor, em-
ployment of minors under 18, 1952, No. 7.

Salvation Army, building used as residence
for retired Salvation Army officers, registra-
tion fee as “hotel”, 1952, No. 37.

Hours of Work—

See Women, this index.

Housing— .

Veterans' emergency housing projects, giving
first option for purchase of units to veteran-
tenant occupants, 1952, No. 9.

Hudson County Board of Taxation—

Assessment on structure not fully completed
on October 1st, 1951, No. 7.

1.
Income Tax— .

State hospital employee owing federal taxes,
right to levy distraint warrants against
salary, 1952, No. 4.

Industrial Education—

See Schools, generally, this index.
Infants—

See Minors, this index.
Injury—

Disease as included in word “injury’ in stat
ute relating to veterans suffering from
paraplegia, etc., 1951, No. 33.

Insurance— ,

Civil defense volunteers, effect on statutory
disability benefits, etc., of outside hospital,
medical, or accident insurance, 1952, No.
38.

Construction projects for state, legality of .
state’s paying premium on fire and extended
coverage policy, 1951, No. 27.

Motor vehicle liability security fund, contri-
butions not requived on premiums for medi-
cal payments coverage under automobile
liability policies, 1952, No. 27.

Municipalities, hospital service plan, budget
appropriation, cost, 1953, No..54.

Interstate Sanitation Commission—

Annual appropriation, 1951, No. 10.

Intoxicating Liquors—

Borough of Princeton, limitation on number
of plenary retail consumption licenses, ef-
fect of license to inn on boundary between
Borough and Township of Princeton, 1952,
No. 22.
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Minors under 18, employment excluded only
from that portion of premises licensed under

Alcoholic Beverage Control Law, 1952, No.

7.
Intoxication—
State employee discharged because of alcohol-
ism, forfeiture of wvacation rights, 1951,
No. 13.
Investment Council—
Investment jurisdiction,
Duties re escheat funds held by state
treasurer, 1953, No. 10.
Duties re stock held in general treasury
fund, 1953, No. 10.
Riparian leases held in account with trustees
for support of public schools, 1953, No.
10.
Investments—
State funds, 1951, No. 6.
Istand Beach, Borough of—
Acquisition by state of all land within boun-
daries of, effect, 1952, No. 33.

J.
Jury—

State cmployees, Tight to receive jury pay

in addition to regular salary, 1952, No. 13.
Juveniles—

Offenders, confinement and segregation, 1953,
No. 45.

Selective service registration, information as
to offender status may be furnished by
Department of Institutions and Agencies,
1953, No. 17.

L.
ILabor—

See Department of Labor and Industry, gen-

erally, this index.
Labor Disputes—

Public employees involved in, power of State

Board of Mediation, 1952, No. 11.
Landlord and Tenant—

Tenement houses, supervision by bureau of
tenement house supervision, buildings in-
cluded, 1953, No. 50.

Laundries—

Establishment receiving soiled clothing and
sending it elsewhere for washing and then
receiving wet wash for ironing, etc., status
as “laundry” within statutes limiting hours
of female employees, 1951, No. 36.

Leases—

Veteran as lessee under 99-year lease, tax

exemption, 1952, No. 35.
Legislature—

Apportionment of members of General Assem-
bly among counties, power of 1951 Legisla-
ture, 1951, No. 4. )

Incidental and contingent expenses, power of
committce on incidental expenses to approve
claims, 1953, No. 15,

Power of legislature to reduce to disorderly
conduct offenses certain offenses classified
in Crimes Act as misdemeanors, 1951, No,
26.

Liability Insurance—

Motor vehicle liability security fund, contri-
butions not required on premiums for med-
ical payments coverage under automobile
liability policies, 1552, No. 27.

Licenses—

Intoxicating Liquors, generally, this index.

Motor vehicle dealers, several places of busi-
ness under one license unauthorized, 1953,
No. 23.

Motor vehicle races, necessity, 1952, No. 20.

Signs, private directional signs, licensing re-
quirements, 1953, No. 8.

Theaters exhibiting television pictures of box-
ing, wrestling, etc., power to impose license
tax, 1952, No, 26.

Loyalty Oaths—

Legality,

Invalidity as to state officers, 1953, No. 26.
Occupants of positions of employment may
be required to take, 1953, No. 26.

M.

Machinery—

Newspaper plants, supervision by Department
of Labor and Industry under statutes re-
lating to machinery guards, etc., 1952, No.
8.

Magistrates—

Costs, deduction from forfeiture of bail bond

unauthorized, 1953, No. 51.
Manufacturing Establishments—

Hours of work of female employees, cafe-
terias or restaurants connected with manu-
facturing establishments, 1952, No. 30.

Newspaper plant not regarded as place where
manufacturing is carried on, 1952, No. 8.

Medical Payments Clause—

Motor vehicle liability security fund, contri-
butions not required on premiums for medi-
cal payments coverage under automobile
liability policies, 1952, No. 27.

Medical Practice Act—

Internship requirements, Board of Medical
Examiners, powers relating to, 1953, No. 5S.

Re-examination of candidates at next regular
examination, 1953, No. 53.

Military Service—

Commission in regular army accepted by state
employee, waiver of pension rights, 1952,
No. 24.

Disease contracted in military service and re-
sulting in paraplegia, etc., applicability of
statute relating to such condition when re-
sulting from “injury”’; 1951, No. 33.
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" State employees,

Right to leave of absence with pay while’

engaged in feld training, 1951, No. 30.

Subsequently enrolling in retirement sys-
fern, state’s obligation to make contribu-
tions, 1951, No. 18.

Tax exemption of career officers in armed
forces, 1951, No. 31.

Veterans, generally, this index.

Minimum Wages—

Classification of employces as service or non-

service employees, 1951, No. 23.
Minors—

Alcoholic Beverage Control Law, employment
of minors under 18 excluded only from that
portion of premises licensed under, 1952,
No. 7.

Civil defense volunteers, amount of disability
benefits, etc., 1952, No. 38.

Construction projects, minors under 18 not
entitled to work as apprentices, 1951, No.
28.

Emuloyment, minors under age of 18 not to
be employed in connection with operation
or repair of elevators, 1953, No. 32.

Juvenile offenders, confinement, segregation,
1953, No. 45.

Minimum wage, employment in restaurant
occupations, 1951, No. 23.

Misdemeanors—

Power of legislature to reduce to disorderly
conduct offenses certain offenses classified
in Crimes Act as misdemeanors, 1951, No.
26. '

Motor Vehicles—

Appropriation for new positions in Division
of Motor Vehicles, use for purposes other
than adding new employees, 1952, No. 39.

Contributions to motor vehicle liability se-
curity fund, not required on premiums for
medical payments coverage under automo-
bile liability policies, 1952, No. 27.

Dealers,

Liability for fees imposed on persons reg-
istering motor vehicles, 1952, No. 29.
Licensing requirements, several places of
business under one license not author-

ized, 1953, No. 23.

Equipment required, mud flaps on certain ve-
hicles, discretion of Division of Motor Ve-
hicles, 1953, Na. 13.

Farmer’s truck carrying farm products, ar-
rest and conviction for overloading, 1951,
No. 21.

Fines for viclations, refund of fines by Divi-
sion of Motor Vehicles unauthorized, 1953,
No. 30.

Inspection stations, properties acquired by
State Building Awuthority for, tax exemp-
tion, 1952, No. 34.

Nonresidents, applicability of statute requiring
mud flaps on-vehicles exceeding three tons,
1952, No. 43.

Races conducted by New Jersey Timing As-
sociation, necessity of license, 1952, No. 20.

Registration, fees, exemption as to govern-
ment-owned vehicles not applicable to ve-
hicle of housing authority, 1953, No. 38.

Seizure under judicial process, taking of-cer-
tificate of ownership not authorized, 1953,
No. 22.

Municipalities—

Acquisition by state of all land within Bo-
rough of Island Beach, effect, 1952, No. 33.

Bond ordinance, authorization by order of
necessity without exceeding debt limitation,
1953, No. 20.

Emergency appropriation for schoo] district,
procedure to be followed by governing body
of municipality, 1952, No. 23,

Federal Social Security Act, availability to
employees, 1952, No. 42.

Hospital service plan, budget appropriation,
cost, 1953, No. $4.

Iabor disputes involving public employees,
power of State Board of Mediation, 1952,
No. 11.

Patients in municipal general hospitals, eligi-
bility for old age or disabilty assistance,
1952, No. 17.

Planning boards, existing boards not abolished
by new act, 1953, No. 46.

Regulation of liquefied petroleum gases, in-
validity of ordinances in conflict with rules
of Division of State Police, 1953, No. 27,

Riparian grant, prior rights as between lot
owners and municipality, 1953, No. 56.

Veterans’ emergency housing projects, power
of municipality to convey realty on private
sale of units to veteran-tenant occupants,
1952, No. 9.

N.
National Guard—

State employces enrolled in, right to leave of
absence with pay while engaged in field
training, 1951, No. 30.

Naval Militia—

State employees enrolled in, right to leave
of absence with pay while engaged in field
training, 1951, No. 30.

Navigable Waters—

Sece, also, Waters and Watercourses, gener-
ally, this index.

Boat basin drvedged by riparian owner, juris-
diction of state, 1951, No. 1.

Needy Persons—

County’s duty to provide funds for county's
share of cost of providing financizl assist-
ance, 1951, No. 32.

New Hanover School District—

Domicile of children residing in housing de-

velopment at Fort Dix, 1951, No. 37.
New Jersey Guard—

State employees enrolled 1, right to leave
of absence with pay while engaged in field
training, 1951, No. 30.
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New Jersey Highway Authority—

Garden State Parkway, right to construct
northerly feeder road and charge toll for
use thereof, 1952, No. 28.

New Jersey Timing Association—

Motor vehicle races couducted by, necessity

of license, 1932, No. 20.
New Jersey Turnpike Authority—

State auditor’s right and duty to conduct
post-audits of transactions and accounts,
1951, No. 20.

Newspapers—

Department of Labor and Industry, supervision

" of newspaper plants under statutes relating
to fire protection, machinery zuards, etc.,
1952, No. 8.

Nonresidents—

Motor vehicles exceeding three tons required
to have mud flaps, applicability of statute,
1952, No. 43.

Nurses—

Homes for in connection with hospitals, regis-
tration fees as “hotels”, 1952, No. 37.

Registry or employment agency, annual reg-
istration fee, right to impose fee and pro-
vide for payment including percentage of
salary from part-time work, 1951, No. 38.

0.
Qaths—

Loyalty oaths, legality, occupants of posi-
tions of employment may be required to
take, 1953, No. 26.

Ocean Township—

Deal Lake, use of coast protection moneys for
repairs to bulkheads and concrete wall, 1952,
No. 36.

Old Age Assistance— .

Advance by state to counties of portion of
cost of assistance program to be borne
wltimately by federal government, 1951,
No. 32.

Patients in municipal general hospitals, eligi-
bility, 1952, No. 17.

Osteochondritis—

Veterans suffering from as result of discase
contracted in military service, applicability
of statute relating to such condition when
resulting from “‘injury”, 1951, No. 33.

. P,
Paramus— :

Garden State Parkway, authority to construct
feeder road north of Paramus or Ridge-
wood, 1952, No. 28.

Paraplegia—

Veterans suffering from as result of disease
contracted in military service, applicability
of statute relating to such condition when
resulting from “‘injury”, 1951, No. 33.

Pardons and Paroles—

Commutation time for good behavior, board
of managers of state prison have no au-
thority to grant for time spent in county
jail, 1953, No. 37.

Death sentence commuted by former Court of
Pardons, parole board authorized to con-
sider prisoner for parole, 1953, No. 16.

Disorderly person, conviction of not crime,
1953, No. 2.

Expungement of record of conviction not full
pardon, 1953, No. 5.

Habitual offenders, reformatory confinement,
transfer by administrative action not im-
prisonment in penal institution, 1953, No. 7.

Pardon, effect of pardon, 1953, No. 43.

Parole board,

Appointment of one clerk or secretary and
one confidential employee in unclassified
service, 1952, No. 40.

Jurisdiction, Jife prisoner, board authorized
to consider for parole one whose death
scntence  was  commuted by Court of
Pardons, 1953, No. 16.

Prisoner convicted in 1939 for offense in
1925, effect of intérvening offenses on status
as first or fourth offender, 1952, No. 18.

Probation, sex offenders, conditioned on ob-
taining psychiatric treatment, 1953, No. 4.

Running of minimum-maximum sentence not
suspended by parole thereon during con-
finement while discharging unpaid fine,

1952, No. 41. ~
Parkway—
See Garden State Parkway, generally, this
index.
Penstons— .

Bridge policeman employed by Delaware River
Joint Toll Bridge Commission, 1952, No.
14.

Commission in regular army accepted by
state employee, waiver of pension rights,
1952, No. 24.

Federal Social Security Act, availability to
certain public employees entitled to penston,
1952, No, 42.

Police and firemen’s apportionment fynd, ap-
propriation not repealed, 1952, No. 19.

Police and firemen’s peusion payments,
Exemption from attachment or execution,

1953, No. 12,

Exemption from execution not applicable in
case of alimony portion of alimony judg-
meut, 1953, No. 35. .

State Employees’ Retirement System, gener-
ally, this index.

Suicide of state trooper, widow's right to
pension, 1951, No. 34.

Veterans,

Eligibility of employee of school for in-
dustrial education, 1952, No. 6.

Full time public service not prerequisite,
1953, No. 11.
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Periodicals—
Contract for publishing of periodical, power
of Fish and Game Division tn award with-
out bids, 1952, No. 32.

Permits—
Signs Dbordering highways, when required,
1953, No. 8. :

Waters and Watercourses, this index.
Physicians and Surgeons—

Assault and battery, unauthorized or cxcessive
medical treatment. cuthorization a defense,
1953, No. 3.

Pilotage Fees—

Percentage allocated as compensation of pilot-

age commissioners, 1951, No. 24,
Police—

Appropriation for police and fremen’s appor-
tionment fund not repealed, 1952, No. 19.
Bridge policeman employed by Delaware
River Joint Toll Bridge Commission, right

to pension, 1952, No. 14.

Civil defense volunteers serving with police
department, disability benefits, etc., 1952,
No. 38.

Pension fund, 1953, No. 35.

State Police, generally, this index.

Political Parties—

Nominations for appointees to county election
boards, choice as between lists submitted
by competing claimants to office of chair-
man of Democratic State Committee, 1951,
No. 11

Political Subdivisions—

Federal Social Security Act, availability to
employees, 1952, No. 42.

Municipalities, generally, this index.

Public employees involved in labor disputes,
power of State Board of Mediation, 1952,
No. 1L

Princeton, Borough of

Alcoholic beverages, limitation on number of
plenary retail consumption licenses, effect
of license to inn on boundary between
Borough and Township of Princeton, 1952,
No. 22.

Printing—

Contract for publishing of periodical, power
of Fish and Game Division to award with-
out bids, 1952, No. 32.

Newspaper plant as manufacturer if engaged
in book printing, etc., 1952, No. 8.

Prisoners—

Parole, generally, this index.

State Prison, generally, this index.

Public Housing and Development Authority—

Veterans’ emergency housing projects, giving
first option for purchase of units to vet-
eran-tenant occupants, 1952, No. 9.

Public Lands—

Riparian grants, irrevocable lease or comvey-
ance must be for more than nominal con-
sideration, 1953, No. 39.

R.
Races— :

Motor vehicle races, necessity of license, 1952,
No. 20.

Rape—
Assanlt with intent to commit, 1953, No. 47,
Rehabilitation Commission—

Appropriation in 1952 act, use to defray gen-

eral administrative expenses, 1952, No. 25.
Reporters—

Supreme Court’s power to remove steno-

graphic reporter for cause, 1952, No. 31.
Restaurants—

Hours of work of female employees, cafe-
terias or restaurants connected with manu-
facturing establishments, 1952, No. 30.

Minimum wage order .No. 6 governing em-
ployment of women and minors in restau-
rant occupations, collection and disposition
of moneys paid to wage and hour bureau
pursuant to, 1951, No. 23.

Retirement—

Pensions, generally, this index.

State Employees’ Retirement System, gener-
ally, this index.’

Ridgewood—

Garden State Parkway, authority to construct
feeder road north of Paramus or Ridg-
wood, 1952, No. 28.

Riparian Grant—

Prior rights as between lot owners and mu-
nicipality, 1953, No. 56.

Riparian Rights— .

See Waters and Watercourses, generally, this
index.

Riverton Yacht Club—

Permit to fill in, build upon, or reclaim lands
under tidewaters in front of Yacht Club,
necessity, 1951, No. 15.

Rutgers University—

State employees’ retirement system, professor
not entitled to credit for service at Uni-
versity prior to July 1, 1946, 1951, No. 3.

S.
Salvation Army—

Building used as residence for retired Salva-
tion Army officers, registration fee as “ho-
tel”, 1952, No. 37.

Schools—

Beauty culture courses in public vocational
schools, right of Board to require reports
of time spent by students, 1952, No. 2.

Colleges, generally, this index.

Commissioner of Education, generally, this
index.

Emergency appropriation for school district,
procedure to be followed by governing body
of municipality, 1952, No. 23.

Employees of school district, availability of
Federal Social Security Act, 1952, No. 42.

Fort Dix, children residing in housing devel-
opment at, domicile in local school district,
1951, No. 37.
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Private schools, beauty culture, courses of
study, 1953, No. 1.

Rutgers University, generally, this index.

Veteran’s pension, eligibility of employce of
school for industrial education, 1952, No.
6.

Second and Subsequent Offenses—

Prisoner convicted in 1939 for offense in
1925, effect of intervening offenses on
status as first or fourth offender, 1952,
No. 18.

Secretaries—

P'zrole Board, authority to appoint clerk or
secretary in unclassified service, 1952, No.
40.

Selective Service— :

Offender status of registrants, juvenile regis-
trants, right of board to apprisal of offender
status, 1953, No. 17.

Sewers—

Municipal bond ordinance, authorization by
order of necessity without exceeding debt
limitation, 1953, No. 20.

Social Security Act—
Availability of federal act to employees of
political subdivisions of state, No. 42.
Sadomy—
Assault with intent to commit, 1953, No. 47.
State Auditor—

New Jersey Turnpike Authority, post-audits

of transactions and accounts, 1951, No. 20.
State Board of Education—

Right of colleges to confer degrees without
approval of, 1951, No. 12,

State Board of Mediation— .

Public employees involved in labor disputes,
power of Board, 1952, No. 11,

State Board of Optometrists—
Terms of office of members, 1951, No. 22.
State Board of Pharmacy—

Workmen’s compensation coverage for sal-
aried employees and board members paid
on per diem basis, 1952, ‘No. 21.

State Building Authority—

Motor vehicle inspection stations, properties

acquired for, tax exemption, 1952, No. 34.
State Commissioner of Health—
See Health Commissioner, generally, this
index.
State Contracts—
See Contracts, generally, this index.
State Employees—

Appropriation for new positions in Division
of Motor Vehicles, use {or purposes other
than adding new employees, 1952, No. 39.

Bridge policeman employed by Delaware River

~"'Joint Toll Bridge Commission, status for

pension, 1952, No. 14,

Commissaries in state institutions, persons
employed in as state employees, 1951, No.
16.

Commission in regular army accepted by
state employee, waiver of pension rights,
1952, No. 24,

Discharge because of alcoholismi, forfeiture of
vacation rights, 1951, No. 13.

Federal income taxes owed by state hospital
employee, right to levy distraint warrants
against salary, 1952, No. 4.

.Jury pay of state employees, right to receive
in addition to regular salary, 1952, No. 13.

Military service, right to leave of absence
with pay while engaged in field training,
1951, No. 30.

State Employees’ Retirement System—

Membership, transfer to system from board
of education employees' pension fund un-
authorized, 1953, No. 34.

‘Military service, employees Subsequently en-
rolling in retirement system, state’s obliga-
tion to make contributions, 1951, No. 18.

Pension eredit of re-enrolled employee mak-
ing deposit reinstating membership credit,
1951, No. 2.

Rutgers University professor, credit for serv-
ice: at University prior to July 1, 1946,
1951, No. 3.

Transfer to system from board of education
employees’ fund unauthorized, 1953, No. 34.

Veterans, withdrawal rights,

Extension of withdrawal rights to Korean
veterans, 1953, Na. 49,
Limitations cannot be imposed upon by
administrative ruling, 1953, No. 49,
State Highway Commissioner—

See Highway Commissioner, generally, this
index.

State Highways—

Drainage rights affecting state highway route
25 in Burlington township, 1951, No. 25.
Garden State Parkway, generally, this index.
Highway Commissioner, generally, this index.
Repairs to bridge, right to award contract on

basis of cost plus a fixed fee, 1951, No. 19.
State House Commission—

Repairs to state highway bridge, consent to
award of contract on basis of cost plus a
fixed fee, 1951, No. 19.

State Institutions—

See Department of Institutions and Agencies,

generally, this index,
State Police—

Board of tenement house supervision, allow-
ances to members and vouchers for ex-
penses, 1951, No. S.

Farmer’s truck carrying farm products, ar-
rest and conviction for overloading, 1951,
No. 21.

Juvenile offenders, confinement, segregation,
1953, No. 45,

Rules and regulations,

Hearing before adoption relative to liquefied
petroleum gases, amendments, 1953, No.
24, ’

Liquefied petroleum gases, municipal ordi-
nance conflicting with rules of division
invalid, 1953, No. 27.
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Suicide of member, widow’s right to pension,
1951, No. 34.

State Prison—

Cigarettes sold at state prison to inmates,
stamp tax applicable, 1952, No. 10.

Commutation time for good behavior, no au-
thority to grant for time spent by prisoner
in county jail, 1953, No. 37.

Inmates’ welfare fund, use to pay attarney
to give legal advice to inmates and present
writs of habeas corpus, 1952, No. 16.

Keeper, filling vacancy in office of, 1952, No.
8.

Parole as first or fourth offender, effect of
intervening offenses by prisoner convicted
in 1939 for offense in 1925, 1952, No. 18.

Service upon warden of notice of appeal to
United States Court of Appeals in habeas
corpus proceedings by prisoner under death
sentence, effect as stay of execution, 1951,
No. 14.

State Teachers’ Colleges—

Bond issue for buildings, necessity of ante-
cedent legislative appropriation; 1952, No.
15.

State Treasurer—

Contractor’s bond, legality of state’s paying
premium on, 1951, No. 27,

Escheated funds, deducting state’s pro rata
expenses before making refund, 1952, No.
5. .

Federal Social Security Act, availability to
public employees, 1952, No. 42.

Fire insurance, legality of state’s paying pre-
mium on policies covering construction proj-
ects, 1951, No, 27.

Investment of state funds, 1951, No. 6.

Motor vehicle inspection stations, properties

/

acquired by State Building Authority for,

tax exemption, 1952, No. 34.

State teachers’ college buildings, bond issue
required to await legislative appropriation,
1952, No. 15.

Tax exemption of career officers in armed
forces, 1951, No. 31. .

Veteran as lessee under 99-year lease, tax
exemption, 1952, No. 35.

Suicide—

State trooper, widow’s right to pension, 1951,

No. 34.
Supreme Court—

Stenographic reporter, removal for cause,

1952, No. 31.

. T.
Tax Collectors—
Federal Social Security Act, coverage, 1952,
No. 42.
Taxation—
Appesls by taxpayers, petitions of appeal to
county board, computation of time for fil-
ing, 1953, No. 33.

Assessmuent on structure not fully completed
on October 1st, 1951, No. 7.

Assessors, generally, this index.

Cigarettes sold at state prison to inmates,
stamp tax applicable, 1952, No. 10.

Collection of taxes, delinquent franchise and
corporation business taxes, 1953, No. 42.

Director of Division. of Taxation, settlements
with. taxpayers, 1953, No. 42.

Division of Taxation, generally, this index.

Federal income taxes owed by state hospital
employee, right to levy distraint warrants
against salary, 1952, No. 4,

Motor vehicle inspection stations, properties
acquired by State Building Authority for,
tax exemption, 1952, No. 34.

Officers in armed forces, right to exemption,
1951, No. 31.

Theaters exhibiting television pictures of box-
ing, wrestling, etc., 1952, No. 26.

Veteran as lessee under 99-year lease, tax
exemption, 1952, No. 35.

Television—

Theaters exhibiting television pictures of box-
ing, wrestling, etc., power to impose license
tax, 1952, No. 26.

Theaters—

Television pictures of boxing, wrestling, etc.,
power to impose tax on admissions, 1952,
No. 26.

Tolls—

Feeder road for Garden State Parkway, right
to coustruct and charge toll for use of,
1952, No. 28.

Townships—

Federal Social Security Act, availability to

townshbip officers, 1952, No. 42.
Treasurers— ’

State Treasurer, generally, this index.

Township treasurers, availability of Federal
Social Security Act, 1952, No. 42.

Treasury Department—

Division of Budget and Accounting, generally,
this index.

Division of Purchase and Property, generally,
this index.

Interstate Sanitation Commission, annual ap-
propriation, 1951, No. 10.

V.
Veterans—

Housing projects, giving first option for pur-
chase of units to veteran-tenant occupants,
1952, No. 9. )

Lease for 99 years, right of lessee-veteran to
tax exemption, 1952, No. 35.

Pensions,

Eligibility for pension, continuous period
of service not required, 1953, No. 11.
Eligibility of employee of school for in-

dustrial education, 1952, No. 6.
State employees’ retirement system, with-
drawal rights, 1953, No. 49.
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Statute relating to paraplegia, etc., resulting
from “injury” applicability where such con-
dition results from disease, 1951, No. 33.

Vocational Education—
See Schools, generally, this index.

w.

Wage and Hour Bureau—

Minimum wage order No. & governing em-
ployment of women and minors in restau-
raut occupations, collection and disposition
of moneys paid to bureua pursuant to, 1951,
No. 23.

Waters—
Riparian grant, prior rights as between lot
owners and municipality, 1953, No. 56.

Waters and . Watercourses— .

Boat basin dredged by riparian owner, juris-
diction of state, 1951, No. 1.

Deal Lake, use of coast protection moneys
for repairs to bulkheads and concrete wall,
1952, No. 36.

Permit to dredge lagoon and approach chan-
nel to deep water of Barnegat Bay, ne-
cessity, 1951, No. 1.

Permit to fill in, build upon, or reclaim lands
under tidewaters in front of Riverton
Yacht Club, necessity, 1951, No. 15.

Permit to riparian owner to place pilings in
sand below high-water mark in {front of
his property, necessity, 1951, No. 9.

INDEX

Widows—

State trooper committiug = suicide,

right to pension, 1951, No. 34.
Women—

Hours of work for female employees,

Cafeterias or restaurants connected with
manufacturing establishments, 1952, No.
30.

“Laundry’” in statute as including estab-
lishment receiving wet wash for ironing,
etc., 1951, No. 36.

Minimum wage, employment in
occupations, 1951, No. 23,

Workmen’s Compensation—

State Board of Pharmacy, coverage for sal-
aried employees and board members paid
on per diem basis, 1952, No. 21.

Workshops—

Establishment receiving wet wash for ironing
and preparation for customers deemed to
be “laundry” and not ‘‘workshop’”. within
statutes, 1951, No. 36.

Newspaper plant not regarded as workshop,

widow’s

restaurant

1952, No. 8.
Wrestling—
Theaters exhibiting television pictures of
boxing, wrestling, etc.,, power to impose

license tax, 1952, No. 26.

Z.
Zoning—
Planning boards, existing boards not abol-
ished by new act, 1953, No. 46.





