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‘Janvary 25, 1960

How. SALvATORE A. BONTEMPO
Commissioner of the Department of
Conservation and Economic Development
205 West State Street

Trenton, New Jersey

FORMAL OPINION 1960—No. 1
Dear COMMISSIONER:

We have been asked whether pursuant to the Power Vessel Act, Laws of 1954,
¢ 236, N.J.S.A. 12:7-34.1, power vessels operating on the Delaware River above
tidewaters and on Greenwood Lake, a nontidal body in New York and New Jersey,
should be registered and whether the operators of such vessels must be licensed. The
Power Vessel Act provides in part:

“No person, company, or corporation shall operate any power vessel or
motor on any of the waters of this State, other than tidal waters, unless such
power vessel or motor shall have been first registered with the department,
and such registration remains in force and the operator thereof shall have
been duly licensed to operate a power vessel.” (N.J.S.A. 12:7-344.)

“With each such registration there shall be delivered to the person, com-
pany or corporation registering the power vessel or motor a set of registra-
tion plates which shall be displayed on the bow of the power vessel. It shall
be the duty of the person, company or corporation registering or operating
a power vessel to have such vessel at all times when it is being operated,
properly equipped with the required life preservers, fire extinguishers and
lights pursuant to the rules and regulations prescribed by the department and
operated only by a licensed operator, having in his possession an operator’s
license card issued by the department under the provisions of this act.”
(N.J.S.A. 12:7-34.5.)

Inasmuch as Congress may regulate vessels on navigable waters of the United
States pursuant to Article 1, section 8, clause 3 of the United States Constitution,
the Commerce Clause, the effect of certain pertinent federal statutes on the Power
Vessel Act must be considered. The Act of June 7, 1918, 40 Stat. 602, as amended,
46 U.S.C. §288 (1952), provides in part:

“Every undocumented vessel, operated in whole or in part by machinery,
owned in the United States and found on the navigable waters thereof, except
public vessels, and vessels not exceeding sixteen feet in length measured
from end to end over the deck exciuding sheer, temporarily equipped with
detachable motors, shall be numbered. Such numbers shall be not less in size
than three inches and painted or attached to each bow of the vessel in such
manner and color as to be distinctly visible and Jegible.

“The said numbers, on application of the owner or master, shall be
awarded by the Coast Guard official of the district in which the vessel is
owned and a record thereof kept in the district in which the owner or man-

(1)
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aging owner resides. No numbers not so awarded shall be carried on the bows
of such vessel” (Emphasis added.)

The foregoing section is repealed as of Apri) 1, 1960 by the Federal Boating Act of
1958, better known as the Bonner Act, 72 Stat. 1754, 46 U.S.C.A. § 527 et seq. (1958).
The Bonner Act, with reference to navigable waters of the United States, authorizes
the Secretary of the Department in which the Coast Guard is operated to establish
“an overall numbering system” for undocumented vessels propelled by machinery of
more than 10 horsepower and permits him to approve any slate system for the
numbering of vessels meeting standards set forth in the act. 46 U.S.C.A. § 527a (1958).
The numbering system under the Power Vessel Act has not been so approved. It
further provides that the owner of any undocumenled vessel required to be numbered

who keeps his vessel principally in a state not having an approved numbering system.

must aftec April 1, 1960 carry a federal number issued by the Secretary. In language
similar ta that of 46 U.S.C. §288 (1952) it is announced that no number not awarded
pursuant ta the act “. . . shall be carried an the bow of such vessel.” 46 U.S.C.A.
527(f).

In view of the potential conflict between these federal statutes and the Power
Vessel Act we must ascectain whether the (wo waterways are navigable waters of
the United States. Waters, whether or not tidal, which in their ordinary condition
or with reasonable improvements by themselves, or by uniting with other waters,
form a continued highway over which commerce is or may be carried on with other
states or foreign countries in the customary mode in which such commerce is con-
ducted by water are navigable waters of the United States. See United Stales v.
Appalochian Electric Power Co., 311 U.S. 377 (1940). The Delaware River, being
traversable for commerce between New Jersey and Pennsylvania, is a2 navigable
waterway of the United States in its entire length within this state. A similar con-
clusion must be reached for Greenwood Lake, it being of sufficient size for commerce
by marine vessels between New York and New Jersey. These results accord with
those heretofore reached by the United States Coast Guard.

A vessel is documented when issued a marine document by the Bureau of Cus-
toms. Title 46 of the United Stales Code provides three forms of documentation:
(1) registration, see 46 U.S.C. §1) (1952); (2) enrollment, see 46 US.C. §252
(1952) ; and (3) licensing, see 46 U.S5.C. § 263 (1952). Though it is unnecessary to set
forth the prerequisites to documentation, it should be noted that Greenwood Lake
and the nontidal waters of the Delaware River are used almost exclusively by un-
documented vessels. Complete application of the Power Vessel Act on Greenwood
Lake or the nontidal portion of the Delaware River would require a complying owner
of a vessel governed by 46 U.S.C. §288 (1952) or the Bonner Act to violate f{ederal
law by placing numbers not awarded by the Coast Guard on the bow of his vessel.
Therefore, 10 the limited extent that the Power Vessel Act requires slate numbers
to be carried on the bows of vessels on navigable waters of the United States in-
cluding Greenwood Lake and the Delaware River, it is unconstitutional as violative
of the Supremacy Clause of the Federal Constitution and is superseded. Cf. United
Automobile Workers v. Wisconsin Emplovment Relations Bd., 351 U.S. 266, 271
(1956) ; Local 24 v. Oliver, 358 U.S. 283 (1959). The federal statutes, however, are
not inconsistent with the provisions that the vessels on these waters be registered
and their operators licensed. And the state police power extends to the regulation
of persons and vessels on navigable waters of the United States. 56 Am. Jur., Waters
§197 (1947); see The Vessel M/V "Tungus” v. Skovgaard, 358 U.S. 588 (1959) ;
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Silos Mason Co. v. Tax Commw’n, 302 U.S. 186 (1937) ; Hamburg Am. S.S. Co. v.
Grube, 196 U.S. 407 (1905) ; Pennsylvania v. Wheeling and Bebnont Bridge Co., 59
U.S. (18 How.) 421 (1855). Thus since there are no further constitutional infcmi-
ties in N.J.S.A. 12:7-34.4 and 34.5 it must be resolved whether the Legislature would
have intended that the Power Vessel Act otherwise continue in effect to require
registration of vessels even if the vessels could not display the issued plates. Registra-
tion without the carrying of plates would be useful for several reasons. Firstly, in
cases of theft or disputed ownership a claimant could produce his plates or otherwise
prove registration. Secondly, fees collected for registration are available for Lhe use
of the State without regard for the carrying of the plates. N.J.S.A. 12:7-34.10.
Thirdly, registration provides an opportunity for the Department of Conservation
and Economic Development to examine the registered vessel in order to delermine
whethec the vessel complies with the equipment requirementis in the regulations to
the act. We therefore conclude that the Power Vessel Act is severable 10 the end
that the unconstilutionality traceable to the {ederal pre-emption does not interfere
with the registration of vessels on navigable waters of the United States. And. of
course, oferators must be licensed on navigable waters of the United States. But
when vessels kept on Greenwood Lake or the Delaware River are registered. plates
should be issued because they must be attached should the vessel be transported to a
landlacked lake entirely within New Jersey or the nonnavigable portion of a river
in New Jersey.

One further problem remains. By Formal Opinion No. 22, 1956, this office held
that the boundary between Pennsylvania and New Jersey along the nontidal portions
of the Delaware is the middle of the river. But by the Compact af 1783, Peansylvania
and New Jersey agreed that each State would “enjoy and exercise a concucrent
jurisdiction within and upon the water . . . between the shores of said river.”
N.J.S.A. 52:28-25. Accordingly there is no doubt but that the Legislature could have
authorized enforcement of the Power Vessel Act, so far as not pre-empted, on the
entire nontidal portion of the Delaware. Such a construction must be adopted. The
phrase “waters of this State” in the Power Vessel Act is used in a jurisdictional
rather than proprietory sense for the State as sovereign does not own the nontidal
waters of New Jersey or the soil beneath them. See Beoker v. Normanoch Ass'n,
25 N.J. 407 (1957) ; Formal Opinion No. 22, 1956. And although the boundary be-
tween New Jersey and Pennsylvania above tidewaters is the middle of the river,
jurisdictionally the power of the Stale 1o control the operation of vessels is of equal
scope on either side. Further as was held in Attornev-General v. Delaware and Bound
Brook R.R. Co., 27 N.J. Eq. 631 (E. & A. 1876) and Board of Health v. Phillipsbury,
83 N.J. Eq. 402, 416 (Ch. 1914), af’d, 85 N.J. Eq. 161 (E. & A. 1915) the object of
the compact was “to secure the administration of justice and the use of the river as
a public highway.” The Power Vessel Act is directed at the latter object. Thus
wilhin that act the entire nontidal portion of the Delaware River between Peansyl-
vania and New Jersey is a “water of this state”” While under N.J.S.A. 52:28-25
jurisdiclion over the river is concurrent and not exclusive, it does not follow that
consent of Pennsylvania is a prerequisite to enforcement of the Power Vessel Act
on the Delaware. [n Commontweslth ex rel. Reed v. The Sheriff, 13 Phila. 446 (Ct.
Quar. Sess.) it was held that Pennsylvama could require licenses for pilots on the
Delawace River though New Jersey had not consented to or participated in the
administrative action. The court declared:
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“After examining all the legislation, it is clear that, as between the States
of Pennsylvania and New Jersey, concurrent jurisdiction exists, and as the
relator was first arrested by the Pennsylvania authorities, under a Penn-
sylvania warrant, expressly authorized by the statute, we have jurisdic-
tion; .. .

Prosecutions for violation of the registration, licensing or other provisions of the
Power Vessel Act on the Delaware River may be brought in a county or district
court. N.J.S.A. 52:28-33 provides:

“The judicial investigation and determination of any capital or other
offense, trespass or damage committed within and upon the water of the river
Delaware, which this State is entitled to enjoy and exercise, by virtue of
sections 52:28-23 to 52:28-28 of this Title, shall belong to and be exercised
by the Superior Court or the courts and officers in the county lying and being
nearest to the place where such offense, trespass or act was committed, as
fully as if said place was within the body of such county, and it shall be
lawful to describe said offense, trespass or act as having been committed in
or upon the water of the river Delaware in the said county.”

All violations of the Power Vessel Act are offenses within this section. By N.J.S.A.
12:7-34.28 the Legislature announced that violators of provisions of the Power
Vessel Act not governed by a specific penalty section are disorderly persons. The
only specific penalties are imposed for operation under the influence of narcotics or
intoxicating liquors, N.J.S.A. 12:7-34.19, and these penalties are far more severe than
those which may be awarded pursuant to N.J.S.A. 12:7-34.28 for other violations.
Disorderly conduct has always been deemed an offense, State v. Labato, 7 N.J. 137
(1951) ; Sawran v. Lennon, 19 N.J. 606 (1955); Cannon v. Krokowitch, 54 N.J.
Super. 93 (App. Div. 1959) and the severity of punishment afforded by N.J.S.A.
12:7-34.19 requires that violations of it be placed in the same category. Prosecution
for such violations, however, should not be brought in the Marine Navigation Court
because N.J.S.A. 52:28-33, in vesting the county, district and Superior courts with
jurisdiction over Delaware River offenses, impliedly has excluded the navigation and
municipal courts from such cases. See 2 Sutherland, Statutory Construction § 4915
(3d ed. 1943).
Very truly yours,

Davip D. FurMAN
Attorney General

By: MortoN 1. GREENBERG
Deputy Attorney General
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FeBrUARY 10, 1960
HonoraBLE JouN A. Kervick
State Treasurer
State House
Trenton, New Jersey

FORMAL OPINION 1960—No. 2
DeAr MR. KEervick :

You have asked for our legal opinion as to whether the gain realized by corpora-
tions subject to the New Jersey Corporation Business Tax Act, N.J.S.A. 54:10A-1
el seq., is taxable to such corporations in either of the following two situations; i.e.,
first, where a parent corporation liquidates its wholly owned subsidiary and receives
the latter’s net assets having a present fair market value in excess of the tax basis
of the parent’s investment in the subsidiary, and pursuant to Internal Revenue Code
of 1954, § 332, no gain is recognized for Federal Income Tax purposes; and secondly,
where one corporation conveys all of its net assets to a second corporation, or to the
latter’s subsidiary, solely in consideration for the capital stock of the transferee which
has a fair market value in excess of the tax basis of the transferor’s net assets, and
pursuant to Internal Revenue Code of 1954, § 368(a) (1) (¢), no gain is recognized
for Federal Income Tax purposes.

Section 5 of the Corporation Business Tax Act imposes a “franchise tax to be
annually assessed to and paid by each taxpayer” upon, inter alic “134% of its entire
net income or such portion thereof as may be allocable to this State as provided in
Section 6.” Therefore, whether the described transactions give rise to income which
is taxable under that Act depends on whether the parent corporation in the first
situation and the transferor of the assets in the second realize “entire net income”
within the meaning of N.J.S.A. 54:10A-4(k).

The statutory definition of “entire net income” reads as follows:

* ‘Entire net income’ shall mean total net income from all sources, whether
within or without the United States, and shall include the gain derived from
the employment of capital or labor, or from both combined, as well as profit
gained through a sale or conversion of capital assets. For the purpose of this
act, the amount of a taxpayer’s entire net income shall be deemed prima facie
to be equal in amount to the taxable income, before net operating loss deduc-
tion and special deductions, which the taxpayer is required to report to the
U. S. Treasury Departinent for the purpose of computing its Federal income
tax; provided, however, that in the determination of such entire net in-
come. . .."”

This definition employs the same language used by the courts to describe
income which is subject to taxation under the 16th Amendment to the Constitution
of the United States. See Eisner v. Macomber, 252 U.S. 189 (1920). Although this
constitutional definition lies at the basis of the Federal income tax law, the imple-
mentation of the 16th Amendment in a workable tax system has required an enormously
more elaborate specification of what constitutes taxable income.

New Jersey’s Corporation Business Tax Act does not include the detailed speci-
fication of what constitutes “entire net income.” Refinements of this definition are
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left to administrative regulation (N.J.S.A. 54:10A-27) and the Internal Revenue
Code. The New Jersey statute incorporates by reference various provisions and
concepts of the Internal Revenue Code. For cxample, a taxpayer’s fiscal reporting
period is required to be the same for New Jersey purposes as for Federal. N.J.S.A.
54:10A-4(i). Receipts, for purposes of the allocation factor (N.J.S.A. 54:10A-5(c))
must be based on the same accounting method, cash or accrual, as used for the Federal
tax. N.J.S.A. 54:10A-6(B). Adjustments of income made by Federal authorities
must be reported to the New Jersey Corporation Tax Bureau within 90 days there-
after; and amended Federal returns must be reported to New Jersey within the same
period. N.J.S.A. 54:10A-13. The Director of the New Jersey Division of Taxation,
may require any taxpayer to submit copies or pertinent extracts of its Federal income
tax returns to the_ New Jersey Bureau. N.J.S.A. 54:10A-14.

The regulations issued by the New Jersey Corporation Business Tax Bureau
pursuant to Section 27 of the New Jersey Corporation Business Tax Act recognize
the dependence of our statute on Federal law to supply necessary definitions and
concepts. For example, accounting periods are to be those used for Federal income
tax purposes. Regulation 16:10-2.110. The method of accounting is to be the same
as the Federal. Regulation 16:10-3.125. “Federal taxable income” is to be adjusted
where the franchise tax period of liabilities differs from the Federal reporting period.
Regulation 16:10-3.300. The New Jersey receipts and payroll allocation factors
follow the reporting basis used for the Federal tax. Regulations 16:104.200 and
16:10-4.270. Generally, the assets allocation factor adopts the basis of assets used
for Federal tax purposes; the limiting word, “generally,” refers to the New Jersey
rule of restoring book values for fully depreciated assets which are still in use. Regu-
Jation 16:10-4.320. Changes in tax accounting years will not be permitted by New
Jersey unless first authorized by the Commissioner of Internal Revenue. Regulation
16:10-5.120.

1t is in this context that we must construe the operative definition of “entire net
income” in the New Jersey statute; ie, “ . . the amount of a taxpayer’s entire net
income shall be deemed prima facie to be equal in amount to the taxable income be-
fore net operating loss deductions and special deductions which the taxpayer is
required to report to the U. S. Treasury Department for the purpose of computing
its Federal income tax; providing . . . " It has been suggested that the use of the
term “prima facie” in this definition connotes a presumptive identity between the
concepts of Federal taxable income and New Jersey entire net income and that this
presumnption of identity can be rebutted under some unspecified circumstances. How-
ever, the Corporation Tax Bureau, which is responsible for administering the New
Jersey statute, has rejected this interpretation. Its Regulation 16:10-3.300 states:

"‘Taxable income before net operating loss deduction and special de-
ductions’, hereinafter referred to as Federal taxable income, is the stacting
point in the computation of entire net income. After determining such Federal
taxable income it must be adjusted as follows:

“a. Add to Federal taxable income: [various statutory ad-
justments] ;

“b. Deduct from Federal taxable income: [various statutory
adjustments].”
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The regulation does not appear to contemplate any departures from Federal tax-
able income other than those expressly prescribed in the statute. It is our opinion
that, as suggested by the quoted regulation, the definition of “entire net income” is
always equivalent to Federal “taxable income” and that the presumption, which the
use of the term “prima facie” implies is subject to being rebutted, is a presumption
as to the correctness of the amount of taxable income reported by the taxpayer or
determined by the Internal Revenue Service rather than the concept of ‘'taxable
income.” First of all, the intent that the New Jersey tax should be keyed to Federal
taxable income is evident from the repeated references in the New Jersey statute
and regulations to Federal concepts and definitions. Secondly, the provisions of the
New Jersey statute for the imposition of a franchise tax measured by corporate in-
come contain only a cursory definition of income; if a far more detailed definition
were not provided by incorporation of the pertinent provisions of the Federal Internal
Revenue Code, it is questionable whether the New Jersey statute would contain a
sufficiently detailed standard to provide constitutionally adequate guidance for the
administration of the act. Thirdly, it is 10 be presumed that the Legislature adopted
a statute whose enforcement and application is administratively feasible; if the New
Jersey statute authorized departure from the Federal concepts of taxable income in
cases of corporate reorganizations and mergers, extremely difficult administrative
problems of valuation and auditing would be created.

The conclusion that the statute does not authorize a departure from the Federal
concept of “taxable income” in cases of corporate reorganizations and mergers car-
ried out in compliance with the non-recognition provisions of the Internal Revenue
Code is confirmed by consideration of the construction given to the similar New York
statute. McKinney's Consolidated Laws of New York, Taxation, Section 208, sub-
section 9, defines “entire net income” as “total net income from all sources, which
shall be presumably the same as the entire taxable income which the taxpayer is
required to report to the United States treasury department, or which the taxpayer
would have been required to report, if it had not made an election under subchapter s
of chapter one of the Internal Revenue Code, except as hereinafter provided.” The
similarity between the New York and New Jersey definitions of entire net income
as well as like similarities between other sections of the two statutes makes it ap-
parent that the form of the New Jersey statutc was borrowed in part from that of
New York. The New York cases have consistently held that “entire net income” for
New York purposes will always be identical in concept with Federal “taxable income”
except insofar as the New York statute has specifically prescribed otherwise. The
word “presumably” in the quoted definition of New York entire net income is inter-
preted to permit a departure {rom reported Federal taxable income in amount, but
not in definition. People ex rel. Conway Co. v. Lynch, 258 N.Y. 245, 179 N.E. 483
(N.Y. Ct. of App. 1932) ; People v. Lew, 237 N.Y. 142, 142 N.E. 446 (N.Y. Ct. of
App. 1923) ; People ex rel. Barcalo Mfg. Co. v. Knapp, 227 N.Y. 64, 124 N.E. 107
(N.Y. Ct. of App. 1919). The New York Department of Taxation and Finance, basing
itself on these and similar cases, has issued an administrative ruling holding that where
gains or losses are not recognized for Federal income tax purposes because of the
non-recognition provisions of the Federal Code, such gains or losses will not be included
in computing New York entire net income.

- We conclude, therefore, that the corporate transactions which prompted your
request for an opinion do not give rise to “net income” within the meaning of the
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New Jersey Corporation Business Tax Act if they fall within the non-recognition
provisions of the Internal Revenue Code.

Very iruly yours,

Davio D. Fueman
Attorncy General of New Jersey

"By: MuRry BROCHIN
Deputy Attorney General

FesruArY 29, 1960
Frepeeick M. RaysinGer, Commissioner
Department of Education
175 West State Street
Trenton, New Jersey

FORMAL OPINION 1960—No. 3

Dear Dr. RAUBINGER:

You have asked for our legal opinion on two related questions: First, whether
a candidate who has received the greatest number of votes in an election for member
of the board of education of a local school district organized under Chapter 7 of
Title 18 of the Revised Statutes is qualified to serve in that position although he will
not have been a resident of the territory contained in the district for at least three
years prior 1o the date upon which ncwly elected members are scheduled to take office;
and, secondly, if not, then how the office for which he was a candidate should be filled.

The qualifications for members of the board of education of a local school district
organized under Chapter 7 of Title 18 of the Revised Statutes are set forth in R.S.
18:7-11 as follows:

“A member of a board shall be a citizen and resident of the territory
contained in the district, and shall have been such [or at least three years
immediately preceding his becoming a member of the board. He shall be able
to read and write. He shall not be interested directly or indirectly in any
contract with or claim against the board.”

The mandatory character of the quoted residence requirements are emphasized by
R.S. 18:7-12 which states;

"A member of a board shall, before emering upon the duties of his ofhce,
take and subscribe an oath, before an officer authorized to administer oaths,
that he possesses the gualifications prescribed in section 18:7-11 of this Title,
and the oath prescribed by section 41:1-3 of the Revised Statutes. The oaths
shall be filed with the sccretary.”

A person who does not have the qualifications set forth in R.S. 18:7-11 cannot take
the necessary oath and is therefore disqualified from “emering upon the duties of bis
office.”” Cf. Waldor v. Untermann, 7 N.J. Super. 605 (Law Div. 1950) afl’"d 10 N.J.
Super. 188 (App. Div. 1950).

In order to be elected as a member of a local board of education, a candidate for
that office must have received “a plurality of the votes cast. . . .’ R.S. 18:7-41.
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Unless the votes cast for the candidate who received the highest number of votes
can be disregarded because he is disqualified, no candidate can be considered to have
received the necessary plurality. The general rule, supported by the great majority
of the decisions throughout the United States, is: “that votes cast for a deceased,
disqualified or ineligible person although ineffective to elect such person to office, are
not 1o be treated as void or thrown away, but are to be counted in determining the
result of the election as regards the other candidates”” Anmotation, “Result of elec-
tion as afecled by votes cast for deceased or disqualified person,” 133 A.L.R. 319,
320 (1941). The same Annoteiion further states, “The cases have usvally made no
distinction on the basis of the nature of the disqualification, in applying the general
rule—that votes cast for a deceased, disqualified, or ineligible person are not to be
teeated as void or thrown away, but are to be counted in determining the result of
the election as regards the oiher candidales—so as 1o prevent the election of the
person receiving the next highest number of votes, where the person receiving the
highest number was disqualified.”” Id. at pp. 333-334.

This rule was adopted in New Jersey in Chandler v. Wartman, 6 N.J.L.J. 30
(Camden Cir. Ct. 1883) (not officially reporled), a case involving a contested elec-
tion for the office of chosen freeholder in the Cily of Camden. The pelitioner in that
case, Chandler, had received 379 voles; his opponent, Wartman, 418. The petitioner
contended that Chandler did not have the necessary qualifications for office because
he was not at the time of the election a "citizen of the United States, resident in the
State of New Jersey and had not been resident in New Jersey oune year immediately pre-
ceding the election.” The petitioner argued that since he was the only qualified
candidate who had received votes at the election, he was entitled to the office. The
Court rejected petitioner’s contention in the following terms fd. at pp. 302-303) :

“* * *Chandler received a minority of the votes cast for the office, and 2
minority candidate is not elected, whether his opponent be eligible or nat.
This is the general rule established by nwmerows decisions. The Supreme
Court of Wisconsin, in several cases, has held that where the candidate who
receives a majority of the votes cast for an office is proved not to be eligible,
the candidate who received the next Highest vote is not elected. State v.
Smith, 14 Wis, 497. State v. Giles, 1 Chandler (Wsis.) 112,

"The New York Court of Appeals, in People v. Clute, 50 New York
(5 Sickles) p. 451, affirms this doctrine. Judge Folger, in delivering the
opinion of the court, said: ‘It is the theory and general practice of our
government that the candidate who has but a minority of the legal votes cast
does not become a duly elected officer.” In Missouri the same doctrine pre-
vails. In one case in that State the Court remarked as follows: ‘To declare
‘a candidate for an elective office elected who has received but few votes, an
the ground that his competitor, who received perhaps twice as many, was
disqualified, would not accomplish the will of the electors, the object of an
election being to ascertain the will of the majority. In Commonwealth v.
Churley, 56 Pa. 270, the candidate who received the mosi votes {or sheriff
was disqualified, and the court held that the next highest candidate was not
elected. The Judge, in delivering the opinion, said, ‘The voles cast at an
election for a person who js disqualified from holding an office are not nulli-
ties, They cannot be rejected by the inspector or thrown out of the account
by the return Judges. The disqualified person is a person still, and every
vote thrown for him is formal.’” (Emphasis added.)
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The rule stated in the Annotation and exemplified by Chandler v. Wertman, supra,
was recently approved by our Appellate Division in the case of McCarthy v. Reich-
enstemn, 50 N.J. Super. 501 (1958). Plaintiff in the latter case had been a candidate
for the office of councilman in the West Ward of the City of Newark. There had
been seven candidates for that office, none of whom had received a majority. Plaintiff
had received the third highest number of votes. The applicable statute (N.J.S.A.
40:69A-161), provides that if none of the candidates for councilman in a given ward
receives a majority, a run-off election must be held between the two candidates
receiving the highest number of votes. During the period between the election and
the date set for the run-off, the candidate who had received the second highest number
of votes died. Plaintiff contended that he was thecrefore the qualified candidate for
office who had received the second highest number of votes and, consequently, should
be permitted to enter the run-off election. But the Court denied plaintiff’s contention,
basing its decision on the rule previously quoted from the Annotation in 133 A.L.R.
319.

The rationale of the majority rule is that under our system of government, no
person should be elected to office who has not been chosen by at least a plurality of
the qualified electors actually voting. In a case such as that which you have described,
the candidate receiving the second highest number of votes has not received such a
plurality. There is no way to know for whom the persons who cast their ballots for
the disqualified candidate would have voted if they had known he was ineligible for
office.

Therefore, under the majority rule which has received the approval of the
Courts of this State, the candidate who has received the highest number of votes in the
school district election has not been elected because he is not qualified for the office;
the other candidates were not elected because none of them received a plurality of the
votes cast. Therefore, there has been a failure to elect the requisite number of members
of the local board of education.

R.S. 18:4-7 provides:
“A county superintendent of schools may:
* * *

"(d) Appoint members of the board of education for a new township,
incorporated town, or borough school district and for any school district under
his supervision which shall fail to elect members al the regular time or in case
of a vacancy in the membership of the board of education which occurs by
reason of the removal of a member for failure to have the qualifications
required by section 18:7-11 of the Revised Statutes or as the result of a
recount or contested election or which is not filed within sixty-five days of the
occurrence of the vacancy. Such appointees shall serve only until the organiza-
tion meeting of the board of education after the next election in the district
for members of the board of education.” (Emphasis added.)

The county superintendent should therefore appoint a qualified person to member-
ship in the board of education.
Very truly yours,
Davip D. FurMaN
Attorney General

By: Murry BrocHIN
Deputy Attorney General
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Feb 29, 1960.
How. FLovp R. Horrman, Director eoruary 0

Office of Milk Industry
P. O. Box 1424
Trenton, New Jersey

FORMAL OPINION 1960—No. 4
Dear Direcror :

You have asked whether you have power under the Milk Control Act to require
m.ac.hmes vel?ding milk to be licensed as stores and whether you have authority to fix
minimum prices chargeable to purchasers from vending machines at levels different
than_ thoselﬁxed for purchasers from conventional stores. You do have power to
rel:]urre ordinary vending machines to be licensed as stores. You have authority to fix
prices cpargeable out of vending machines at different levels than prices chargeable in
copventlonal stores on condition that statutory standards are shown to be satisfied by
evidence at a hearing justifying the difference in treatment.

Section 28 of the Milk Control Act now in effect, L. 1941, ¢. 274, N.J.S.A.
4:112A—28, provides that "no * * * stace, as defined in this act shall » * » eng‘age in the
mllk‘ business within this State, unless duly licensed as in this act provided * * *”
Section 1 of the present act, N.J.S.A. 4:12A-1, defines the term “store” as follows':

A grocery store, delicatessen, food market, hospital, institution, hotel,
resLagrant, soda fountain, dairy products store, any governmental agency,
roadside stand and similar mercantile establishments.”

To determine whether a vending machine was intended to be included within the
stalulor._y definition of “store” it is necessary to examine the purpose and history of
the legisiation. The original Milk Control Act, L. 1933, c. 169, granted the Milk
Control Roard the power to fix prices “to be paid to the producer and to be charged
the consumer.” Although the Board was thus given power to fix prices at every
;t:li;(;e)of the distribution process, Jicenses were required only of dealers. Id., Art. V

a).

T.he 1933 act did not satisfy all the needs for milk control. It expired of its own
force in 1935 and was succeeded by a more comprehensive act, L. 1935 ¢. 175. The
preamble to the 1935 act stated that "“demoralizing practices” (i.e. ;;ric.e cu’lting)
?h.rez?lened not only the production of milk but also jts distribution, créating conditions
immical both to the agricultural interests of the State and to the consumers. In order
more effectively to prevent destructive price cutting the 1935 act extended the licensing
reéquirement to stores. Id. § 500. The act defined the term “store” as follows:

’

A grocery store, delicatessen, hospital, institution, hotel, reslaurant, soda
fountain, dairy products store, roadside stand and similar mercantile establish-
ments.” Jd. §112,

The inclusion in the definition of the word “store” in the 1935 act of all the then
_known means of carry-away sales 1o the consumer plus a more general definition to
{nc!ude all “similar mercantile establishments,” indicates a recognition that price cutting
is )ust. as harmful, regardless of the form of the outlet. You have recognized this
potential for many years by prescribing in price-fixing orders the minimum price at
which milk may be sold out of vending machines.
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Because advancements in techuology have introduced a new method of making
carry-away sales to'the consumer that was unknown at the time of the adoption of the
1935 act must not be allowed to frustrate the purpose of the Jaw to require licenses
of all means of carry-away sales to the consumer.

In every aspect that is important to the requirement of licenses, the usva} roadside
vending machine is identical with a ‘“dairy products store” and a “roadside stand.”
Certainly vending machines are mercantile establishments similar to the more partic-
ularly enumerated stores. For all of these reasons it is our opinion that the usual
roadside machine vending to consumers who carry the milk away must be licensed
under the Milk Control Act.. Section 36 of the present act, L. 194}, c. 274, N.J.S.A.
4:12A-36, provides further, however, “that a store selling milk exclusively for
consumption on the premises shall not he required to obtain a license * * *” Milk
vending machines in factories and office buildings which are patronized by occupants
of the building who drink the milk in the building, and outdoor machines which may be
sitnilarly patronized by people who drink the milk in the immediate area, may conie
within this exception. Whether or not the mijlk is consumed “on the premises”
presents a question of fact in each case. You have power under section 21 of the Milk
Control Act, N.J.S.A. 4:124-21, to adopt regulations to establish prima facie fests of
what is or is not on premises consumption. For example, you might by regulation
provide that milk vended in quart containers is prima facie for off-premises
consumption.

You also ask whether the prices fixed for vending machine sales may be different
from those fixed for sales out of conventional stores. Scction 21 of the Milk Control
Act grants a number of general powers, including the power to “fix the price at
which milk is to be sold or distributed * * *” N.J.S5.A. 4:12A-21. The grant of power
in this section is given meaning by the purposes therein listed, to prevent destructive
or demoralizing practices which would interfere with the interests of producers and
consumers. Section 22 of the Milk Control Act more specifically grants you the power
to fix "minimum prices to be charged the consumer * * *” N.J.S.A. 4:12A-22. In
exercising this power, this section provides that you are to take into consideration what
will best insure a sufficient quantity of {resh, pure and wholesome milk to the in-
habitants of this State, including the cost of transportation and marketing, and the
amount necessary to yield a reasonable return to the dealer or subdealer who supplies
stores. Prices may be fixed only after investigation and proof, N.J.S.A. 4:12A-22,
Abbotts Dairvies, Inc. v. Armsirong, 14 N.J. 319 (1954), and altler an advertised
public hearing and a finding of fact by you, N.J.5.A. 4:12A-23. Whether or not the
prices fixed for sales out of vending machines may be different from that fixed for
sales out of conventional stores depends upon whether an application of these statutes

would warrant a finding of fact by you that the purposes of the Milk Control Act

will be served by such a distinction.
Very truly yours,

Davip D. FurMaN
Atlorney Geneval

By: WiLtiam L. Bovaw
Deputy Altorney General
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March 17, 1960.
Hon. Epwarp ). PaTTEN
Secretary of State
State House
Trenton, New Jersey

FORMAL OPINION 1960—No. §
Dear MRr. PATTEN:

" You have asked us whether it was lawful for you to reject a petition for electors
of president and vice-president to represent a party whose candidates for president and
vice-president are both inhabitants of the same state as the electors, New Jersey. In our
opinion, your rejection of this petition was Jawful and was required by the United
States Constitution and the applicable laws of this state.

The petition in question was offered for filing in attempled compliance with R.S.
19:13-3 to 13. These statutes provide for the direct nomination by petition for
candidates to be voted on at the general election. R.S. 19:134 provides that in the
case of a petition nominating electors of president and vice-president of the United
States, the names of the candidates for president and - vice-president {or whom such
electors are to vote may be included in the petition. The petition in question does
designate the names of the candidates for president and vice-president for whom the
electors named in the petition are to vote. The petition reads in part as follows:

“PETITION OF.NOMINATION FOR GENERAL ELECTION
NOVEMBER 8, 1960
FOR ELECTORS OF PRESIDENT AND VICE-PRESIDENT

* » *
To the Honorable Secretary of State:

We, the undersigned, hereby certify that we reside in the State of New Jersey,
and are legally qualified to vote for such candidates, and pledge ourselves to support
andAvole for the persons named in such petition, and .that we have not signed any
other petition of nomination for the primary or for the general election for such office.
And we request that you cause to be printed upon the official general clection ballot the
names of the candidates and their designation of party or party principle.

We further certify: the title of the party which the said Electors represent is the
Poor Mans Party, and the candidates of the said party for whom the Electors are to
vote are Henry Krajewski for President, and Anne Marie Yezo for Vice-President.

R.S. 19:13-7 provides that any petition for direct nomination for the general
election to be received for filing must. bear a verification by at least five of the voters
signing the petition. The petition bears a verification with signatures as follows :

"State oF NEw JERSEY, .
CounTy oF Hupson' ’

Stephen Tichy, 8623 Durham Ave.
Charles W. Krajewski, Sr., 176 Charles St., Secaucus, N. J.
Anne Marie Yezo, 8617 Durham Ave.,, North Bergen, N. J.
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Henry Krajewski, 201 Secaucus Rd., Secaucus, N. J.
Stephanie Krajewski, 201 Secaucus Rd., Secaucus, N, J.
Charies Seheeh, 235 Pen Horn Ave., Secaucus

Anne Tichy, 8623 Ducham Ave., No. Bergen

being duly sworn, upon their oaths saith that they are the signers of the
petition hereto annexed, and are legal voters of the State of New Jersey; that’
the said petition is made in good faith; that the afhants saw all the signatlures
made thereto, and verily believe that the signers are duly qualified voters.”

The third and fourth of the above verilying signatures are those of the candidates
{or whom the electors are to vote foc vice-president and president, respectively, The
verification shows that both candidates are inhabitants of the State of New Jersey.

The first clause of the 12th Amendment to the Constitution of the United States
provides that:

“The electors shall meet in their respeciive states and vote by ballot for
President and Vice-President, one of whom, at least, shall not be an inhabitant
of the same state with themselves; * * *

Thus, an elector from New Jersey may not cast his ballot for a candidate for
presideat and a candidate for vice-president both of whom are inhabitants of New
Jersey. This has always been a requirement of the federal constilution. See Article
11, section 1, clause 3. Therefore, the electors nominated in the petition in question
cannot lawfully vole for the candidates for whom they are required to vote according
to the petition since both candidates are inhabitants of New Jersey.

L. 1944, ¢, 16, §1, N.JT.5.A. 19:14-8.1, provides that in lieu of the names of
candidates for electors there shall be printed on the ballots the names of the
candidates for president and vice-president printed together under the title “Presidential
Electors For.” For voters to express a preference for electors who are to vote far
Henry Krajewski and Anne Marie Yezo, would be ineffectual since the electors
cannot carry out the will of such voters. Even if these candidates received the
greatest number of votes cast, the electors named in the petition could vot cast their
ballot for them as president and vice-president.

R.5. 19:13-22 directs that you certify to each c¢ounty clerk the names only of
such candidates "for whom the voters within such county may be by law entitled to
vote * * * RS 19:13-10 and [l authorize you to reject summarily petitions
obviously not in conformity with the provisians of the election law,

Accordingly, your rejection of the petition in question was required by the United
States Constitution and the applicable law of New Jersey.

Very truly yours,

Davio D. FurMan
Atlorney General

By: Wittram L. Bovan
Deputy Attorney General

e
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April 5, 1960,
Hororasre JorN A, Krrvicx
State Treosurer
State House
Trenton, New Jersey

Wiaaam Kinesiey, Depuly Direclor
Diwsion of Texamon

State House Annex

Trenton, New Jersey

FORMAL OPINION 1960—No, &
Dear Sins.

You have asked for our opinion as to what assessment valuation of Class 11
railroad property should be included in the computation of the apportionment of
county taxes among the municipalities of each Counly. The same question arises in
promulgating a table of equalized valuations to be used in the caleulation and
apporbionment of State school aid funds vnder N.J.S.A. 54:1-35.1.

The basic formula for the apportionment of county taxes and for the distribution
of school aid funds includes the use of aggregate valuations for each municipality based
essentially upon the true value of all real properly in the municipality {either assessed
initially at troe value or “equalized” to true value) plus the aggregate value, as
assessed, of all personal property. See: R.S. 54:3-17 to 19; N.J.S.A. 54:1-352;
N.J.3.A. 54:4-52; City of Possoic v. Passaic Counly Board of Toxation, 31 N.J. 413
(1960} ; City of Passaic v. Passaic County Boord of Taxation, 18 N.J. 371 (19%9) ;
Borough of Tolowa v. Pessaic County Board of Taxzation, 5 N.J. 454 (1930),

In the most recent Passaic case, supra, 31 N.J. at 418, Chief Justice Weintraub
speaking for the Court, said:

3

"Additionally, it is pertinent 1o add that in directing the preparation of the
equalization table for wse in the distribution of state aid io schools, a subject
kindred to the matter of texation, Cify of Passaic v. Passaic County Board of
Tazation, supra, (18 N.J, at page 385), the Legislature direcied the inclusion
of both real and personal property, requiring real property to be equalized at
true value and personal property o be taken as assessed. L. 1954, c. 86:
N.J.S.A. 54:1-35.1 et seq”

Class 11 railroad property valuations have not heretofore been involved in an
“equalization” computation as has usually been the case with other real propecty
under R.S. $4:3-17 and N.J.5.A. 54:1-35.3, since Class II railroad property  ig
required to be assessed by the Director of the Division of Taxation at full value under
N.J.S.A. 54:29A-17, and it js assumed that the Director does so to the best of his
ability. Therefore, the Directar’s valuations of Class IT raiiroad propecty are
accepted as representing true value for the purposes of apportioning county taxes
and State schoot aid funds. However, the question now raised arises out of the fact
that the Director has reduced inilial valuations of Class I railroad property in certain
mupjcipalities “to less than true value, when necessary to prevent discrimination” as
required by the Supreme Court in D. L. & W. R.R. Co. v. Neeld, 23 N.J. 561, 575
(1957). See also: Borough of Hasbrouck Heights v. Division of Tax Appeals, 54 N.J.
Super. 242 {App. Div. 1959). Where Class 1 railroad propecty valuations have been
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reduced for these purposes they no longec represent true value. Such reduced valva-
tions therelore, in our opinion, cannot be used for the apportionmen! purposes afore-
said. Instead, the initial valualions, taken to represent the corrected full true value
of Class 11 railroad properly, aftec review by the Director, should be used.

Very truly yours,

Davio D. Furman
Attorney General

By: Treooore 1. BoTTER
Depuly Atlorney General

Apcil 7, 1960.
HoxNorasre JouN A. KeRvicK
State Treasurer
State House
Trentor, New Jersey

FORMAL OPINION, 1960—No. 7
Dear Mr. Kervick .:

You have asked our opinion whether a farmer widow of a war veteran who, upon
remarriage, loses the exemption from taxation granted her by Art. VIII, Sec. I, Par. 3
of the New Jersey Constitution and N.J.S.A. 54:4-3.12 et seq. is eatitled to have such

- exemption restored upon the termination of her second marriage by divorce.

A tax exemption is granted to a “widow . . . during her widowhaoad.” Const.
Art. VIII, Sec. 1, Par. 3; N.J.S.A. 54:4-3.12j. Netther the statute nor the Constitu-
tion defines the phrase “widow . . . ducing her widowhood.” Therefore, in the

absence of any indication of a contrary legislative intent, the phrase must be coastrucd
to have its usual and generally accepted meaning.

The term "“widow” has beea defined by judicial decisions as “a woman who has
lost her husband by death and is still unmacried.” Rlock v. P. & G. Realty Co., 96
N.J. Eq. 159, 160 (Chan. 1924). This legal definition ol the term is in accordance
with common usage. See Moniclair Trust Co. v. Reynolds, 141 N.J. Eq. 276, 279
(Chan. 1948). Therefore, a taxpayer who would otherwise be entitled to a tax
exemption as the widow of a war veteran loses her exemption upon remarriage, since
she is no longer a widow. N.J.S.A. 54:4-3.12n expressly recognizes that the re-
marriage of a former widow terminates her widowhood and, therefore, also her tax
exemption privilege.

1f a {former widow of a war veteran has terminated her widowhood by remarcriage,
her status as a widow is not revived when her second macriage ends in divorce. A
divorce terminales a macriage (although not necessarily all the obligations thereof)
as of the date of entry of final judgment. Wigder v. Wigder, 14 N.J. Misc. 880 (Chan.
1936). A judgment of divorce differs from a judgment .of nullity in that the latter
holds the marriage void ab initio. Waigder v. Wigder, supra. CI[. N.J.S. ZA:34-1.
Consequently, if a former widow has remarried after her husband's death, termination
of her second marriage by divorce doés not oblilerate either the {acl of her remarriage
as a legal event, or ils effect.of terminaling her widowhood as of the.date of
remarriage.
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We therefore wish to advise you that a former widow of a war veleran '\vho has
lost ker exemption by remarriage does not regain the privilege of an exemption upon
termination of hes second marriage by divorce.

Very truly yours,

Davin D. F'uaMan
Attorney General

By: Mugry BrocHIN
Deputy Atiorney General

April 11, 1960.

Hon. Eowaro J. Patren
Secretary of Stale
State House

Trenton, New Jersey

FORMAL QPINION 1960—No. 8

Dearn Mg, Patren:

You haye requested our opinion whether the Seccetary ol State should accept
service of process on foreign corporations doing business n this State, bul not
authorized to do business here.

Supréme Court Revised Rule 4:4—4, relating to personal service upon corpora-
tions, provides that under conditions prescribed therein personal service may be made
upon a corporation "by delivering a copy of the surnmons and complaint to any
person aulthorized by eppoiriment or by low lo receive service of process on behalf of
the corporation. . . " (Emphasis added.) It should be noted that R.R. 414—_4 does
not state under whal circumstances the Secretary of State is a "person au\hOn'zed by
appointment or by Jaw 1o receive service of process,” but merely provides that if he 1s
such a person, service may be made upon him.

N.J.S. 2A:15-26 prescribes the circumslances under which the Secretary of State
is authorized and direcied to accept service of process on {oreign corporations which are
transacling business in New Jersey. Thal section relates only to “‘process in any action
commenced in any of the courts of this Stale against a domestic corporalion or 2
foreign corporation anthorized to trensact business in this State . . . " (Emphasis
added.)

Our opinion, therelore, is that you do notl have the authority to accept Service gf
process on any loreign corporation which is not aulhorized to transact business in
New Jersey.

Very truly yours,

Davio D. Furman
Attorney General

By: Mussy BrROCHIN
Deputy Attarney General
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January 25, 1960.
Mgr. Josgent E. CLaXTON
Assistant Conunissioner of Education
Department of Education
175 West State Strect
Tceatan, New Jersey

FORMAL OPINION 1960—Na. 9

Dear Mr. CLAYTON :

You have asked far our legal opinion on the followsng questions:

Y. May a board of trustees of a public library estublished under R S. 40:54-1
et seq., or a county library commission established under R.S. 40:33-1
et seq., enter into contracls authotized by Chapter 108, P.L. 1936, or mu'sl
such contracts be made by the governing bodies of the governmental units
involved ?

2. May such a boacd of trustees or county library commission make contracts
{or the {ree public library services specified in R.S. 40:33—1'e1 seq. and
40:54-1 et seq., or must such contracts be made by the governing bodics of
the county and municipalities, respectively?

The contracts referred to in your request for an opinion are those thich counties
and municipalities are authorized to enter into for the exchange and reciprocal use of
library services and facilities,

R.S. 40:54-29.1 states that “The goveraing body Of. any muuicipality' way, by
resolution, contract with any other municipality which maintains a free .D\:lbll(.: hbrary,,'
for the {urnishing of library service 10 the inhabitants of the first m}x?lc;gallty. L
R.S. 40:54-29.2 states that “The governing bady of such othec municipality may, by
resolution, enter into contract as provided in this act. . . 2 The contracts r_eferred .to
in R.S. 40:54-29.1 and R.S. 40:54-29.2 must be made between the governjng bodies
of the two municipalities.

R.S. 40:33-13.1 and R.S. 40:33-13.2 are similar to R.S. 40:?4—29.1 and R.S.
40:54-20.2 except that the former statute refers to “The governing body.of any
municipality ahich forms part of o county library sysiem. . - S and ’?uthonzes any
such muaicipal governing body to contract with the "goven?mg body” of any other
municipality which maintaias a free library system. (Emphasis added.) .

R.S. 40:33-6 provides that "Upon the adoption of the provisions 9{ 't'nis 'arhcke
the board of chosen freeholders (of the county] may contract with an EXlSlI'Dg library,
or library board, within the county or the hbrary commission of 2 cc'Juf'\ly Ilbr.a.r).' L
in anathee county. . . .” Thus a county which desires to use the exlsr..mg (acxhu‘cs 9(
anather fibrary must contract by its board of freeholders; the existing 'hb}-ar)"', which is
the other party to the contract, by its “lihvacy board,"."libralry Commission, elc.., a'nd
not by the governing body of the governmental unit which operates the existing
hbcary. ) . '

Chapter 108, P.L. 1956, N.J.S.A. 40:9A-1 1o 9A-4, reads in pertipent part as
follows :
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“The board of chosen freeholders of any county operating a Jibracy puc-
suant to chaptec 33 of Title 40 of the Revised Statutes and any one or more
municipalities, sitnate within such county, operating jointly or severally a
libracy oc libraries pursuant to chaptec 54 of Title 40 of the Revised Statutes
or any 2 a¢ more such municipalitics, situate within the same county, may
contract or agree with each other ta eslablish a federation of their libracies
far the purpose of groviding such forms of cooperative library service as the
coatracting parties shall agree upoan.”

R.S. 40 .9A-1 thus provides Lhat the contracts therein referred to shall be made
by “board of chosen freeholders of any couaty” and “any one or more municipalities,
situate with such county” or "2 or more such municipalities, situate within the same
county.” Tt is evident fromn the quoted statute that a county library may enter into a
contract specified therein only by action of its board of chosen freeholders. However,
R.S. 40:9A-1 does nol expressly specify whether municipalities desiting to enter into
the specified contracts may do so by their governing bodies or by the board of trustees
of the municipal library.

Chapter 108, P.L. 1956 must be construed as being in pari maleric with the other
statutes governing coopératian between public libraries. When the other statutes refesr
to "muaicipalities” as contracting parties 1o agreements authorized therein, they
clearly meaa that the contracts are to be made by the governing bodies of the two
municipalities. See R.S. 40:54-29.1, 29.2; R.S. 40:33-13.1, 13.2. It is therefore our
opinion that the word “municipality” in R.S. 40:9A-1 also refers to the governing
body of the municipality.

Very truly yours,

Davio D. FURMAN
Atiorney General

By: Murry BroCHIN
Deputy Attorney (ieneral

April 18, 1960.
Nen J. PARSEKIAN, Acting Direclor

Division of Motor Vehicles
State House
Trenton, New Jersey

FORMAL OPINION 1960—No, 10
Dear DIRECTOR PArsexian: '

You have requested our opinion as to the proper interpretation of the phrase
“exhibitions of motor vebicle driving skill” as contained in and regulated by chapter
174, L. 1953 (N.J.S.A. 5:7-8 15 19). You have made specific reference to the problem
of whether or not this term would embrace contests in the operation by children of
undersized vebicles through variovs obstacle arrangements. The sport of driving
small motor-powered “carts” on parking lots, race tracks and other off-street locations

for the amuscment of the childdren, their parents and olther speclators bas become
popular in recent years.
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N.J.S.A. 5:7-8 provides as follows:

“No person shall operate or conduct any motor vehicle races or exhibitions
of motor vehicle driving skill, or any track or other place for the holding of
such races or exhibitions, unless a license to operate and conduct the same
shall be first obtained from the Department of Law and Public Safety, which
license said department may, in its discretion, issue to any applicant therefor
upon compliance with the provisions of this act and the rules and regulations
issued pursuant thereto, and the payment of a fee of one hundred dollars
($100.00) in the manner hercinafter provided.”

The underlying motive of the legislation is to provide protection to spectators and
participants in races and exhibitions since the requirements outlined by the legislature
for licensees primarily concern safety and liability insurance provisions (N.].S.A.
5:7-10 to 15).

The term “motor vehicle” is commonly used and understood. It is defined in
N.J.S.A. 39:1-1 as including “a1l vehicles propelled otherwise than by muscular
power, excepting such vehicles as run only upon rails or tracks.” “Carts” are motor-
powered and come within this broad definition.

The carts serve a single purpose. They are operated at off-street locations where
spectators can gather to observe the driving skill of the operator. They are not used
for ordinary driving on the public street, nor are they licensed for such use. N.J.S.A.
39:3-5. In the cited circumstances the driving becomes an “exhibition” and is within
the regulated conduct embraced by the above quoted statute.

The meaning of the phrase in question, “exhibitions of motor vehicle driving
skili,” is thus, in paraphrase: a public display or showing of competence in operating
and controlling motor-powered vehicles. This definition is such as to apply the statute
to the exhibition of driving of any size vehicle. It applies to all competitive driving
and also to a public show of ordimary driving. The statute governs regardless of the
age of the driver-or the type of display involved. As to racing, under N.J.S.A. 5:7-8
there is no requirement of an exhibition—all racing is regulated.

This definition is reasonable and seems appropriate to the “cart” driving already
discussed. While N.J.S.A. 5.7-10(a) (1) requires post and rail safety protections
intended for larger vehicles, N.J.S.A. 5.7-10(a) (2) allows the Department of Law
and Public Safety to substitute other devices. The absolute requirements of guards
(N.J.S.A. 5:7-12) and insurance (N.J.S.A. 5:7-13) are appropriate to racing and
exhibitions regardless of the size of the vehicles involved. Speed is an important
factor in the danger to participants and spectators, and speed is not related to the size
of the vehicles. ]

1t is our opinion that the statutory language in question applies to all public shows
of motor vehicle operation of any nature, regardless of the age of the drivers or the
size of the vehicles involved, and specifically those contests you have described.
Persons conducting such exhibitions or contests must be licensed.

Very truly yours,

Davip D. FurRMAN
Atiorney General

By: Epwin C. Lanopis, Jr.
Deputy Attorney General
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April 18, 1960.

NEep J. PARSEKIAN, dcting Director
Division of Motor Vehicles

State House

Trenton, New Jersey

FORMAL OPINION 1960—No. 11

DEAR MR. PARSEKIAN :

You have requested our advice as to whether, under R.S. 48:4-20 et seq., owners
or opgrators of autc'>buses, transporting passengers for hire interstate over the streets
and highways of this state must pay the excise tax.

R.S. 48.:4—20 imposes an excise tax upon “every person owning or operating an
autobus which is operated over any highway in this state for the purpose of carrying
passengers from a point outside the state to another point outside the state, or from a
point outside the state to a point within the state, or from a point within th,e state to a
point qulside the state . . .” (Emphasis added.) The tax is imposed “for the use of
such highway” at the rate of “}4 cent for each mile or fraction thereof such autobus
shall have been operated over the highways of this state except that no excise shall be
payabl? for the mileage traversed in any municipality to which such owner or operator
has paid a municipal {ranchise tax for the use of its streets under the provisions of
R.S. 48:4-12” R.S. 48:4-23, a subsequent section of the same statute, directs that
the moneys collected from the excise on interstate buses shall be approl;riated to the
state highway commission “for use by it for the construction and maintenance of
highways.”

T'he applicability of the excise tax provided for by R.S. 48:4-20 to autobuses
traveling the New Jersey Turnpike depends on whether or not the phrase “any high-
way in the state” includes the New Jersey Turnpike.

) Altl.'lough the Turnpike Authority was created only in 1948, turnpike companies
existed in New Jersey long before that date. These were private corporations which
owned, constructed, operated and maintained public toll roads under state franchise.
The l‘f)?ds operated by the New Jersey Turnpike Authority and other turnpike
authorities throughout the country bear a relationship to state-financed highways
which in many respects is similar to that of the old turnpike roads.

Decisions of the New Jersey courts which have considered the roads constructed
fl‘nd gperfned by the old turnpike companies have determined that turnpikes are
.publxc highways” within the meaning of the latter phrase as it is customarily used
in the statutes of this state.

For example, in Miller v. Penna.-Reading Scashore Lines, Inc., 117 N.J.L. 152
(E. & A. 1936), the former Court of Errors and Appeals, consideriné the questit;n of
whethef a railroad might acquire title to a portion of a turnpike road through adverse
possession, held that: “It is well settled that turnpikes constitute public highways.”

In Atlantic & Sub. Ry. Co. v. State B’d Assessors, 80 N.J.L. 83 (Sup. Ct. 1910)
the former Supreme Cou.rt considered a factual situation which is closely analogous
to that presented by the issue of the applicability of R.S. 48:4-20 to interstate auto-

busses using the New Jersey Turnpike. The court in that ¢
. ase t .
290, p. 645, § 4 which reads: construed L. 1906, <
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“Every street railroad corporation subject to taxation under the pro-
visions of this act shall, on or before the first Tuesday in May in each year,
return to the State Board of Assessors a statement showing the gross receiply
from its business in this State for the year ending December 31st, next
preceding, and any Such corporation having part of its road in this State
and part thereof in another State or Siates, or hoving parl of its road on
private property and port on awy public sireet, highway, road, lane or other
public place, shall make a report showing the gross receipts on the whole
line, together with a statement of the length of the whole line and the length
of the line in this State upon any street, highway, road, lane or other public
place, and the franchise tax of such corporation for the business done if‘ this
State shall be levied by the State Board of Assessors upon such proportion of
its gross reccipts as the length of the Jine in this State upon any street, high-
way, road, lane or other public place bears to the length of the whole
line; . . .* (Emphasis added.)

Part of the steeet and railway line involved in the Atlantic & Sub. Ry. Co. case
had been laid on a road constructed and operated by a turnpike company. The court
stated the issue presented and its holding as follows:

“The question propounded is whether this turnpike, a part of which the
prasecutor is occupying, is a highway or a public place within the meaning
of the statute of 1906. For mosi purposes o turnpike is regarded as a high-
way; and if may be soid to be generally so regarded when the lerm highway
is used in o siatute, unless the words and purposes of the act display o
different legislative intent.” (Emphasis added.)

In State, Parker, v. City of New Brunswick, 32 N.J.L. 548 (E. & A. [867) the
former Court of Errors and Appeals, speaking through Mr. Chief Justice Mercer
Beasley, considered whether the authorily of the City of New Brunswick extended to
requiring the grading and paving of ane of its streets which was also part of the
turnpike road of the New Jersey Turnpike Company. The court said :

“Syuch roads ave public highways. They are established by the sovereign
authorily of the state for the common benefit, and although the road-bed, and
the franchise to take tolls are private property, the easement itself is altogether
of a public character.” (Emphasis added.)

To the same effect, see Fenton v. Margate Bridge Co., 24 N.J. Super. 450, 456
(App. Div. 1953).

R.S. 48:4-20 was adopted in its present form in 1934, [ong before the creation
of the New Jersey Turnpike Authority. Consequently, the Legislature could not have
actually considered the problem of taxation of interstate buses using the turnpike w}?en
the taxing statute was enacted. It is highly significant however, that in the Turnpike
Authorily statute the turnpike itself is defined as a highway. R.S. 27:23-1 states that:

“In order to facilitate vehicular traffic and remove the present handicaps
and hazards on the congested highways in the State, and to provide for the
construction of modern express highways . . . the New Jersey Turnpike
Authority (hereinafter created) is hereby authorized and empowered to
construct, maintain, repair and operate turnpike projects (as hereinafter
defined) . .
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R.S. 27:23-4 specifically defines “project” and “turnpike project” as “any
express highway, superhighway, or motorway at such locations and between such
termini as may hereafter be established by law, and canstructed or to be constructed
under the provisions of this act by the Authority, . . . . * In other words the statute
specifically defines the turnpike as a highway. By so doing, the Legislature pre-
sumably intended to subject the turnpike to all previously enacted statutes which refer
to and regulate "‘highways” except such prior statutes as are clearly inconsistent with
the purposes of the Turnpike Authority Act.

To construe the phrase “any highway in the state” in R.S. 48:4-20 to include
the New Jersey Turnpike would nat be inconsislent with the purposes of the
Turnpike Act. The assumption underlying the operation of a toll road such as the
New Jersey Turnpike is that the saving of time and money and the adduional con-
venience resulting from traversing the turapike rather than an alternate highway
provides the user with benefits at least equivalent to the amount of talls which he must
pay. To hold that interstate buses traversing a toll-free highway are subject to taxes
but those using the New Jersey Turnpike are exempt therefrom woutd be in effect to
subsidizec the New Jersey Tucnpike by according tax exemptions to users thereof.
Such a subsidy by tax exemption would be contrary to a fundamental priuciple of the
New Jersey Turnpike Act which prohibits the devotion of any state revenues to the
construction or maintenance of the turnpike. In other words, when deciding whether 1o
use a turnpike or an alternate highway, 2 carrier should be in the position of having
to weigh the advantages provided by the turnpike {acilities against the cost of tolls;
there should not be any tax advantages to influence the carrier’s choice; and, there-~
fore, a carrier should be required to pay the same tax to the state whether it uses
the turnpike or an alternate free highway.

Despite these considerations, an Attorney General's Formal Opinion 1950—No. 78
reached the conclusion that the turnpike was not a “public highway” within the
meaning af R.S. 48:4-20 and that interstate autobuses traveling the turnpike were
therefore not subject to the tax.

Although this opinion cited no autborities, it is probable that the conclusion which
it reached was influenced by decisions of the United States Supreme Court which, at
that time, were generally interpreted as precluding taxation of interstate carriecs
except for the specific purpose of compensating the state for the carriers’ use of state
supported highways and in an amount proportionuate to the expense presumably in-
curred by the state as a result of that use. See, for example, Sprous v, South Bend,
277 U.S. 163 (1928) ; Intersiate Transit v. Lindsey, 283 U.S. 183 (1931). Under this
interpretation of Supreme Courlt doctrine, it was undoubtedly thought that since the
State of New Jersey made no direct inancial contribution to the cost of constructing
or maintaining the Turnpike, it could not exact a {ee from interstate carriers for its use.

However, later cases, and notably Capital Greyhound Lines v. Brice, 339 U.S.
542 (1950), abandoned any suggestion that the tax must be a contribution to the cost
of the highway, or that in amount it must be a fair share exacted from the users of
the highway for the expense of providing them with reoad facilities. Under this later
doctrine 3 tax on interstate carriers will be sustained if it is in some broad sense a
fair compensation to the state for the use of its highways. Cf. Fannin v. Public Utili-
ties Comm., 147 Obio State 354, 71 N.E. 2d 480 (1947) upholding the constitutionality
of a tax on buses for the maintenance and repair of the highways of the state, the
amount of which the apgellant contended had no relation to his use of the roads. Cf.
Northwestern States Portland Cement Co. v. Minnesota, U,S. 13 L.Ed. 2d 42] (1959).
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Furtheemore, Lhe constitutional right of a state to impose an excise lax on inter-
state common carriers for the use of state highways measured in part dy mileage
traveled on a toll highway was passed upon and upheld by the United States Supreme
Court in Skirks Motor Exp. Corp. v. Messner, 375 Pa. 450, 100 Atl. 2d 913 (Pa.
Sup. Ct. 1953) appeal dismissed for lack of a substantial federal question sub. nom.
Intersiale Motor Freight System v. Messner, 347, U.S. 941 (1954). One of the tax-
payers in that case contended that the excise tax n question was unconstitutional
because among other reasons, . . . a carriec who uses the Turnpike for a given
number of miles of its operalion must pay a toll in addition to the tax, whereas another
carrier who operates for an egual number of miles but does not use the Turnpike
pays only the tax, and therefore there js lack of vniformity in the operation of the
tax” The Pennsylvania Supreme Court rejected this argument upon the following
grounds :

“The Turnpike Commission holds the legal title to the Turnpike, but
only in its capacity as an instrumentality of the Commonwealth. Act of May
21, 1937, P. L. 774, sec. 4, 36 P.S. sec. 652d. The Turnpike is one of the
public highways which cross the State of Pennsylvania in the same general
locality. Two others ace the William Pean Highway and the Lincoln High-
way. No motor carrier is restricted to the use of the Turnpike 1o the ex-
clusion of either of such other two routes. Ii a motor carrier voluntarily
chooses 1o use the Turnpike because of more economic and efficient operation,
such voluntary choice cannot provide the foundation for a constitutional
argumeat. The choice 1§ obviously made becavse the amount of the toli is
less than savings in operations resulting from a shorter route, few aud very
slight grades which make jt possible to carry loads up to the legal limit,
absence of intersections and savings in fuel and time. Appellant Interstate
has aot shown (hat the tax plus the toll exceeds fair compensation for its
use of the Turnpike. A taxpayer can not voluntarily assume a burden aad
thea be hieard ta say that it is unconstitutional. Thece is no merit ia this
cantention.”” 100 Atl. 2d ac 918

To the same cfect see Tramsamerican Freight Lines, Inc. v. Commonwealth,
396 Pa. &4, 151 Atl. 2d 630 (Pa. Sup. Ct. 1939) cert. denied 361 U.S. 882 (1959).

[n surmary, thecefoce, the Jine of New Jersey cases oreviously cited have con-
strued the term “nighways” as used in the statutes of this State 10 include turnpikes;
this consteuctian of the term is supposted and confrmed by the Tuenpike Act itself,
R.S. 27:23-1 and R.S. 27:23-4; and presenly authoritative doctrine of the United
States Supreme Court does not require exewmplion {rom taxation of iaterstale buses
using the Turnpike.

You ace accordingly advised that R.S. 48:4-20 does apply to intersiate buses
using the New Jersey Tucnpike.

Very truly yours,

Davip D. FurmAN
Attorney Generel

By: Murry BROCHIN
Deputy Aitorney General
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May 18, 1960
Mr. Nen ). PARSEXTAN, Acting Director
Division of Motor Vehicles
State House
Trenton, New Jersey

FORMAL OPINION 1960—No. 12
Dear Dwrgctor:

We have been asked whether the Director of the Division of Motor Vehicles
can revoke the drivec's license or regisiralion of a person who f{ails to answer a
sutnmons charging a violation of a local parking ordinance.

The responsibility foc enforeing lacal parking ordinances rests primarily on local
officials. Normally, the summons (sheet 4 of Local Cruminal Court Form 12) is
completed by a local police afficer. See R.R. 8:10-1. It is to be served on the de-
fendant in the manner provided by R.R. 8:3-2(c) (3) (i1). In addition to personal
service on the defendant, this rule authorizes service by ordinary mail to the defendant's
“last known address.” The last known address is obhtained through the “look-~up”
service of the Division of Motor Vehicles. See R.S. 39:3-36, 10 and 37. Thus, means
for due service of summonses ace available to Jocal officials.

Frequently, when the violation of a local parking ordinance is discovered, the
officer fills in on the summons the cegistration number and desceiption of the vehicle
and leaves the summons an the vehicle. This, by itsel(, is aot due secvice. See Report,
New Jersey Supreme Conrt's Municipal Cowrt Comnittee, March 17, 1960, pages 3
and 3.

Procedures ace available to lacal officials to assuce the appearance lor trial of a
pecsan duly secved with a2 summans, [a the case of a resident who fails to answer
a summons duly secved the local couct may issue a warrant focr his arrest. R.R.
8:10-3(a). Such a warrant may he executed at any place within the state. R.R.
8:3-2(c) (2). Bail may be requred from a non-tesident personally served with a
summans. N.J.S. 2A :8-27, 28; sec Roesch v. Ferber, 48 N.]J. Supec. 231, 233 (App.
Div. 1957). If a non-resident who has posted bail fatls to appear for trial, Lhe bail
is forfeit. R.R. 8:10-3(b).

R.S 39:5-30 gives the cirector discretionary power to cevake licenses and regis-
teatians for viglation of the provisions of Titfe 39 “or any other reasonable grouads.”
The adoption of ordiaances by municipalities regulatiag parking (s authorized by
R.S. 39:4-197(1) (f). MHowever, although a local parking ordinance js authorized
by Title 39, the violation of an ordinance is not a violation of Title 39 itself. The
“other rcasonable grounds™ rmust be related o 2 persan’s itness to own or aperate
a2 motor vehicle.

Where proofl shows that a pecson has deen duly served with one or more sum-
monses which he has aot answered, the director has power to conclude that uader
all the circumstances revocation s justified because of the person’s disregard for the
law. However, if it is not shown by proof that the snmmonses have been duly served
i accocdance with R.R. 8:3-2(¢) (3) (it), such a conclusion is not justihed. Action
by the director in these cases would be gaverned by the procedure set out in R.S.
39 :5-30.
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Tt is our opinion that the director may revoke a license or registration of a per-
son failing to answer one or more duly served summonses where, wnder all _Lhc cir-
cumstances, the proof shows that the action is justified because of the person’s disregard
for laws relating to motor vehicles.

Very truly yours,

Davip D. FurMaN
Atiorney General

By: Wiittam L. Bovaw
Deputy Attorney General

May 25, 1960

HonorasLe Nzp J, PARSEXTAN
Acting Direclor

Division of Metor ¥ chicles
State House

Trenton, New Jersey

FORMAL OPINICN 1960—No. 13

Tear DIRECTOR PARSERIAN :

You have asked whether cerlain interstate authorities, county, bi-municjpal and
municipal sewerage authorities or municipal housing authorities are entitted to “no
fee” registrations for their vehicles under terms of NJIS.A 39327 For example,
the following instrumentalities, Bergen Co. Sewerage Authority; Delaware R{ver
Port Authority ; Dover Sewerage Authority; Ewing Lawrence Sewerage Au.thorzty;
Housing Authority of A.P. Washingten Village; Housing Autho_rily of Elizzabeih;
Housing Authority of Hoboken; Housing Authority of Jersey City; Housing Au-
thority of Phillipsburg; Jersey City Incinerater Authority; Mt Holly S_ewerage
Autherity ; Port of New York Authority; and Riverside Scewerage Authority have
made application for such registrations.

The statule which requites interpretation, N.J.S.A4. 39:3-27, reads’ in part as
follows:

“Ng fee shall be charged for the registration of motor vehicles not used
for pleasure or hire, owned by the United States, the State of New Jersey,
a municipality, county, Passaic Valley Sewerage Compnissioners, North Jersey
District Water Supply Commission, duly authorized voluntee_r ﬁre depart-
ment, any duly recognized auxiliary or reserve police or_gamz‘aimn_ of any
municipality, hospital, humane society, an anti-cruelty society in this State,
New Jersey wing of the Civil Air Patcol incorporated by the Act of July 1,
1946 {Public Law 476-76th Congress), the Asmerican Red Crns§ or ambula‘:’jces
owned by nationally organized recogmzed veterans organizations. ook

This statote creates an exceplion to the general reguirement that fees be paid
for the registration of motor vehicles. N.J.5.A. 30:3-10, N.J.S.4. 39:3-20, et als.
The exception provided by N.J.5.A. 49:3.27 runs to the United States, the State of
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New Jersey, a municipality, or a county as well as to the Passaic Valley Sewerage
Commissioners, the North Jersey District Water Supply Commission and charitable
organizations of specified types. None of the authorities or instrumentalities you
mention are named i the statuie.

Although various “authorities”™ may be considered public or governmental instru-
mentalities and are closely associated with the State, or a county, or a municipality,
such authorities are normally considered independent of these governmental wunits.
For example, in considering the nature of the New Jersey Turnpike Authority and
simifar public corporations, our Supreme Courl in New JSersey Tuwrnpike Authority
v. Parsons, 3 N.]. 235, 243, 244 {1949) said:

“Though created by the State and subject to dissolution by the State,
they are in the eyes of the law independent entities and the State is not re-
sponsible for their debts and liabilifies, whether they be municipal corpera-
tions or counties or such specialized bodies as the Port of New York Au-
thority; Ci. Cakiforniec Toll Bridge Authority v. Wentworth, 212 Cal 298,
208 Pac. 485 (1931). The fact that the members of the Turnpike Auihority
are appointed by the Governor with the advice and consent of the Senate
rather than elected by the voters in nowise alters the status of the Turnpike
Authority as an independent corporate entity any more than does the similar
appointment of the members of the Port of New York Awvthority, R.S.
32:2-3, or the members of the Interstate Sanitation Commission, R.S. 32:19-1.
* % * Tt i5 also objected that the Turnpike Authorily is the alter ego of the
State and noi a seli-sufficient public corporaiion because it is a body corpo-
rate and politic ‘in the State Mighway Department, R.S5, 27:23-3. This
statutory provision is manifestly intended to be a compliance with the con-
stititional provision requiring that ‘all execotive and administrative offices,
departments, and instrumentalities of the State government, including the
offices of Secretary of State and Atiorney General, and their respeciive
functions, powers and duties, shall be allocated by law among and within not
more than twenty principal depariments,” Article V, Section IV, paragraph 1.
But the State Highway Commissioner is given no authority whatsoever over
the Turnpike Authority. The Turnpike Awthoriiy i5 in but not of the State
Highway Department and that fact does not make it any the less an inde-
pendent entity, as the language of the entire Act clearly demonstrates.”

The statute in quesiion uses descripiive terms when enusmeraiing certain types
of charitable organizations but when the statute departs {rom Lite governmental units
of State, county and municipality, it does so by naming only two authorities of the
type we are considering, the Passaic Valley Sewerage Commissioners and the North
Jersey District Water Supply Commission. If all authorities of like nature were to
be exempt from registration fees because of their close relation to the named govern-
mental units, there would have been no need for the Legislature to specify these two
authorities. In fact, we deem it to be the legislative intent that other anthorities not
specifically named, which are related fo but are somewhat independent of the govern-
mental units of State, county and municipaliiy, are not excused from the payment of
regisiration fees. These authorities are not, strictly speaking, the State, county or
municipality. There is no general clause in the statute by which their exemption
is expressed.
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Accordingly, we conclude that the authorities or instrumentalities nat specifically
named in N.J.S.A4. 39:3-27 are pot entitled to the benefits of that statute.

Very teuly yours,

Davio D. FurmMan
Attorney Generol

By: Prrer L. Hucpes, 111
Deputy Attorney Generol

May 26, 1960
Raymonn F. MaLg, Commissioner
Department of Labar and Indusiry
20 West Front Street
Treaton, New Jersey

FORMAL OPINTON 1960—Na. 14

Dear ComMMISSIONER MALE:

You bave asked whether the exemption of hotel employment from the Miniraum
Wage Standards law, as provided in R.S. 34:11-34, applies to a hotel diniog room
that is operated not by the hotel itself but by a concessionaire. 1f the exemption does
apply, you further ask whether the concessionaire is exempt where he operates a
“coffee shop™ type of establishment with an entrance directly from the street (as well
as from within the hotel) so that patrons need not enter the hotel to enter the es-
tablishment. R.§. 34:11-34 provides:

“As used in this article:

* ok

‘Occupation’ means an industry, trade or business or branch thereof or
class of wark therein in which women or minors are gainfully employed but
shall not include domestic secvice in the home af the emplayer or labor ou a
farm oc employment in a hotel;

* % »” (Emphasis supplied.)

The answer o your secand question is found in Hotel Suburban Svsiem v. Holder-
man, 42 N.J. Super. 84 (App. Div. 1956). There the court held, in part, that Maada-
tory Wage Order No. 9, concerning the employment of women or mminors at reslau-
rant occupations, did not apply to women and minors cmployed in hotel restaurants
regardiess of the fact that nonresidents were served in the eating facilities of the
hotel, Referring to the definition of “occupation” the Court, at page 91, stated that
the Minimum Wage Act

kx5 upequivocally and unqualifiedly exempts ‘employment in a hotel;
that there js no basis for interpretation or construction of the statute by the
Commissioner. The duty of the administrative agency, therefore, is 1o exclude
all employment in a hotel {rom inclusion under the minimum wage standards,
at least to the exteat of operations not beyond what may be regarded as cus-
tomary or reasonably incidental to the conduct of the hotel business.”
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Assuming that the purpose of the outside entrance is only to encourage patronage by
nonresidents of the hotel, it would have no bearing on the applicability of the exemp-
tion. It is also immatecial whether the type of operation is classified as a "restaurant,”
“dining room” or “coffee shop.”” The court’s opinion s 50 definite as to the exclusion
of employment in a hotel that the only pertinent inquiry is whether the operation of
a caffee shop is “customary or reasonably incidental to the conduct of the hotel busi-
ness.” Clearly, it is. See Hofel Suburban System v. Holderman, supre, at page 94.

The precise point raised by your first question is whether employment in a hotel
dining room operated by a concessionaire rather than by the hotel itsel{ comes within
the statutory language setting forth the cxemption, “employment in a hotel” (Em-
phasis svpplied.) Although the plaintiffs in Hotel Suburban System, supra, were
owners of hotels, the court’s decision applies equally as well to the siiuation where
a concessionaire operates the dining room. Exclusion of hotel employment by K.S.
34:11-34 encompasses all employment on the premises of a botel that is customary and
reasonably incidenta) 10 the conduct of the kotel business. 1§ the Legislature had
intended an ageacy connotation, j.e., to restrict the scope ol the exemption to em-
ployees actually amployed by the hotel, it wounld have couched the exemption in those
terms. The common sense meaning of the language used by the Legislature indicates
primary emphasis on the location of the employment. In holding that the Legislature
was not unreasonable, arbitrary or capricious in providing an exemption for hotel
employment, the court, in Holel Suburban, at page 94, said:

“Conceding the validity of the defendants’ argument that the character of
a modern hotel is vastly different from that of an old-time inn, that the
hotel of today often carries on operations in addition to lodging and feeding
of guests, such as coffee shops, supper clubs, health clubs, swimming pools,
garages, etc., and that the employees of those departments should be covered
by the Mipimum Wage Act, the authority to classifly and exempt lies with
the Legsslature; it is not an administrative or judicial functien.”

The variovs activities described above without distinctions as to the type of employ~
ment, logether with the possible reasons why the Legislature provided for this ex-
enption as discussed by the Appellate Division in Hofel Suburban and by the New
Jerscy Supreme Court in New Jersey Resteurani Association v. Holderman, 24 N.J.
295, 302-303 (1957), permit no other conclusion than the one just stated.

A distinction between restaurants or coffee shops owned and operated by the
botel and those owned and operated by a concessionaire would be difficult to enforce
and subject to easy abuse. Large hotel corporations frequently enter into coucession
agreements wherein they grant or lease commercial enterprises conducted on the
premises of a modern hotel. These agreements come in a variely of forms with diverse
terms and arrangements. A concessionaire may pay a fat rental fee or he may pay
a certain percentage of the net profits to the hotel. The hotel may retain the right
to supervise and conlrol the operation of the concession. In fact the hotel itself may
be run as a concession. A difficult legal question thus may arise as to who is the
actual employer. Presumably, the Legislature did not intend the exemption from the
Minimum Wage Standards law to depend upon the form of agreement existing be-
tween the hotel owner and the restavrant concessionaire. There appear no inherent
reasons for working conditions in a hotel restaurant operated under a coucession to
be different from working conditions in a restavrant operated by the hotel itself. The
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reasons that the Legislature had for exempting the lalter necessarily would apply to
the {ormer type of operation.

You are therefore advised that the hotel employment exemplion contained in
R.S. 34:11-34 applies where the hote] dining room is operaled by a concessiomaire
as where it i3 operated by the hotel itseif.

Very troly yours,

Davip D. Furman
Attorney General

By: Stereen F. LICHTENSTELY
Deputy Altorney Gencral

June 2, 1960
HororasLe INED J. PARSEKIAN
Acting Director
Division of Motor Vehicles
State House
Trenton 25, New Jersey

FORMAL QOPINION 1960—No. 15

DeAR DirecToR PARSEKIAN :

You have requested an opinion concerning the use of “dealer” plates issued to
manufacturers and dealers pursuant to N.J.S.A. 39:3-18. This section permits the
Director, Division of Motor Vehicles, to issue special registrations and registration
plates bearing the word “dealer” 1o manufacturers of and dealers in motor wvehicles.
These registrations are issued for scparate fees to any manufacturer of moter vehicles
and to bona fide dealers licensed as such by the Director under the terms of this sectiort.
Meiropolitan Motors, Inc. v. State, 39 N.J. Super. 208 (App. Div. 19563} .

You have asked whether manvfacturers of trucks or bona fide dealers can permit
the use of vehicles so registered by prospective purchasers on a trial basis prior to
sale. During this period, ownership would remain in the manufacturer or dealer
the vehicle would continue to display “dealer” plates.

You have indicated that in the course of business, especially when trucks or other
commercial vehicles are involved, it is necessary for manuwfacturers and dealers to
authorize the use of a truck on trial in order for the purchaser 1o Jearn whether the
vehicle performs the work satisfactorily, Under such circumstances, trucks with
dummy loads or payloads perform tests under operaling conditions. At no time is any
compensation paid for use of the vehicles.

N.J.S.A. 39:3-18 authorizes the use of “dealer” plates by manufacturers so long
as the vehicle is "% * * gwned or controlled by such manufacturer * * *,” and ek R
only if it is operated only for shap, demoasiration or delivery purposes.® * *” The
same section permits dealers to use such plates on any vehicle " * * awned by such
dealer; and prowided such vehicle is not used for hire* * L

It is our opinion that, subject to reasonable regulations you may promulgate under
N.J.5.A. 39:3-3, the use of “dealer” plates by vehicles under the control of a pur-
chaser on trial but befare sale would not violate the terms of this section.
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Clearly, the terms of N.J.S.A. 39:3-18 asuthorize such use of ‘"dealer” plates
issved to a manwfacturer. Express language i Lhe section permits use for demaon-
sfration purposes so long as awnership remains in the manuiacturer. There is no
express statutory time limitation as to such usc. However, the duration as to such
use could not be prolonged beyond a reasonabie period for demonstralion purposes
to avoid the obtaining of commercial plates by the user. N.J.S.A. 39:3-20; State v.
Tucker, 61 N. J. Super. 161 (App. Div, 1960); of. N.V. Vehicle angd Traffic Low,
par. 63, 62 A. McKinney's Laws, Vehicle and Traffe, §63; N.Y. Lows 1959, ¢. 775,
effective October 1, 1960.

As to the use of “dealer” plates issued to a dealer, as distinguished from a manu-
facturer, during a demonstration or trial period, it is our opinion that such use is
sanctioned under N.I.S.A. 39:3-18. Demonstration use was originally specifically
authorized as to dealers in L. 1921, c. 208. In 1926 an amendment occurred permitting
dealer plates on any vehicle “owned by such dealer” and, although demonstration use
was not expressly authorized, it was not prohibited. L. 1926, ¢. 192. The only limita-
tion was that a dealer could not lend his plates to any person for use on any vehicie
not owned by the dealer. Thus, under the 1926 taw, demonstration use could be per-
mitted providing the vehicle remained the property of the dealer.

The next amendment, by L. 1934, ¢. 123, imposed the condition that the vehicle
bearing “dealer” plates must be operated “exclusively for his business and not for
hire.” The present statute results from an amendment in 1951, L. 1951, c. 4, which
removed the prohibition against the personal use of the vehicle by dealers.

Never has there been a prohibition against use of “dealer” plates on vehicles
during demonstration or trial perigds.

" While there is a difference in the specific language regulating use by a manu-
facterer as compared to use by a dealer, the entire section must be read as a whole
and a sensible interpreiation given fo its terms which is “consonant to reason and
pood discretion” Schiersiead v. Brigantine, 290 N.J. 220, 230 (1959). Certainly, per-
mitting use during ownership by a dealer of a vehicle for demonstration purposes
does not derogate the purpose of the scction and the limitations contained therein.
The prospective purchaser is not hiring the velicle or otherwise paying for its use.

That the express authorization of demonstration use as to vehicles owned by
manufacturers does not imply the prohibition of such use as to vehicles owned by
dealers can be ascribed to the difference in their operations. Manufacturers in the
normal course .of business sell vehicles to dealers and not directly to users. Specific
authorization to manufacturers for the use by occasional purchasers of their vehicles
for test or demonstration purposes was therefore necessary to remove any doubt of
its legatity. On the other hand, such activity is a norsmal incident of a bona fde
dealer’s operation, and is clearly lawful even without specific authorization. Cf. Meiro-
politan Motors, Inc. v. State, supra; Stale v. Tucker, supra.

Very truly yours,

Davio D. FurMan
Attorney General

By: Davin M. Sarz, Jn.
Assistant Attorney General
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JuxNe 2, 1960
HonorABLE JorN A. KERVICK
State Treaswrer of New Jersey
State House
Trenton, New Jersey

FORMAL OPINION 1960—No. 16
Dear MRr. KervicK : :

We have been asked for an opinion as to when an exemption from taxation be-
comes effective for property which was taxable on October lst of the pre-tax year
and is then declared exempt by statute enacted during the tax year. An example of
this problem is shown by Laws of 1959, Chap. 3, an Act that amended R.S. 54 :4-3.24
to include the Boy Scouts aud Girl Scouts of America anong those associations whose
property is exempt from taxation. This Act was approved on February 3, 1959.
Section 2 thereof provided that: “This act shall take effect imiediately.”

‘The question presented under these circumstances is whether an exemption for
part or all of the tax year in which the Act was passed may be allowed. There are
related variations of this problem. Its understanding will be found in a general ex-
amination of the tax statutes and cases.

R.S. 54:4-1 provides in part, that “all property shall be assessed to the owner
thereof with reference to the amount owned on October first in cach year * * *”
It is generally held that, “Property is assessable or exempt with reference to its
ownership and use on October 1 preceding the calendar year.” Jabert Operaling
Corp. v. City of Newark, 16 N.J. Super. 505, 508 (App. Div. 1951) ; Jersey City V.
Montville, 84 N.J.L. 43 (Sup. Ct. 1913), afi’d. on op. below, 85 N.J.L. 372 (E. & A.
1913) ; Shelton College v. Ringwood, 48 N.J. Super. 10 (App. Div. 1957); 16
McQuillan, Municipal Corporations 279, Taxation § 44.105.

In Jersey City v. Moniville, supra, privately held property used for water supply
purposes was conveyed to the City of Jersey City on October 10, 1911. The City
then claimed an exemption for all or a portion of the tax for the year in question.
The court held that exemptions from taxation are determined by the status of the
property on the assessment date and that "land is not exempt because suhsequently
it passes to an owner who is exempt,” (at 44) notwithstanding that the transfer
occurs before the tax payment is due. .

The authority of Jersey City v. Montville has been expressly reaffirmed in recent
decisions. Jabert, supra, and Shelton College, supra. In Jabert, property which was
owned and used for charitable purposes by The Salvation Army had been exempt
for many years prior 10 1949, under R.S. 54:4-3.6. Such ownership and use obtained
on October 1, 1948. Soon thereafter, in November, 1958, title to the property was
conveyed to the Jabert Operating Corporation, a non-exempt corporation. Jabert
sued 1o set aside the assessment imposed for the year 1949. The Appellate Division
held that the stalviory requisites for exempt status were satisfied as of October 1,
1948 and “that fact established the status of the property as exempt for ‘the entire
year 1949.” 16 N.). Super., at 509. Therealter, by L. 1949, c. 144 (N.J.S.A. 54:4-63.26
et seq.) the Legislature afforded relief to allow a municipality to tax property which
was exempt on October 1st and later passes into the hands of a non-exempt owner.

In Shelton College, supra, property was acquired by a tax exempt college on
February 26, 1954. The court held that the property was taxable for the entire year
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of 1954, since jt was taxable on Oclober 1Ist in the pre-tax year. No exemption was
allowed for the period of the tax year following acquisition by the non-exempt owner.
The court noted that the Legislature, by L. 1949, c. 144, (N.J.S.A. 54:4-63.26 et seq.)
authorized a municipality to tax properly which was exempt on October 1st of the
pre-ltax year but is transferred thereafter to a non-exempt owner. The court found
that the Legislature’s failure to afford relief in the converse situation—a transfer
{rom a taxable to an exempt owner—was a reaffirmation of the rule of Montuille, a
rule which has been followed for many years.

While there are a number of statutory provisions which permit changes in assess-
ments aftec the October Ist date, these do nol concern changes in exempt slalus,
except for N.J.S.A. 54:4-63.26 ¢4 seq., noted above. Improvements constructed after
October 1st of the pre-tax year are taxable under the Added Assessment Law,
N.J.S.A. 54:4-63.1 to 63.11. Assessments nol made on Oclober Ist may also be
added under the Omitted Assessment Law (N.J.S.A. 54 :4-63.12 ef 5¢q.) See: Appeal
of N.Y. Stale Realty Terminal Co., 21 N.J. 90, 96 (1956). Where improvements 10
real property have been destroyed, demolished or otherwise materially depreciated
between October 1st and January Ist of the following year, a reduction in the assess-
ment can be made by the assessor. N.J.S.A. 54:4-35.]. Significantly, however, no
change in assessment is authorized if the depreciation in value occurs after January
1st of the tax year.

But there is no general statutory provision which allows a change from non-
exempt to exempt status for non-governmental property owners after the October lst
assessing date. This is contrasted with the provisions of N.J.S.A. 54:4-63.26, ¢¢ seq.
It is also contrasted with the allowance of an exemption upon the acquisition of
property through condemnation by the State or the United States Government. See:
Edgewater v. Corn Products Refining Co., 136 N.J.L. 220 (Sup. Ct. 1947), modified
and affirmed, 136 N.J.L. 664 (E. & A. 1948); New Jersey Highway Authority v.
Henry A. Raemsch Coal Co., 40 N.J. Super. 355 (Law Div. 1956) ; Mibnar Estaie v.
Borough of Fort Lee, 36 N.J. Super. 241 (App. Div. 1955) ; Atty. Gen'l. Opinion of
June 27, 1957, P-23, 1956-1957 Opinions of the Attorney General of N. J. 163.

Taxes validly assessed on real property become a lien on January 1 of the tax
year. N.J.S.A. 54:56. Procedurally, N.J.S.A. 54:4-4.4 provides that the time for
filing statements of exemption is on or before November 1 of the pre-tax year and
that a copy of exemption statements shall be filed by the assessor with the county
board of taxation “on or before January 10 following.” To allow an exemption for
all or part of thé tax year in which the exemption is created would require a legis-
lative intent to overcome the pre-existing statutes and case law on the subject. This
legislative intent cannot be found simply in the provision that “This act shall take
effect immediately.” The provision pormally does not mean that the exemption shall
take effect immediately but that the act shall take effect immediately, particularly where
the act does not waive the requirement for filing exemption statements on or before
November Ist of the pre-tax year. A statute normally has a prospective effect only,
unless a clear intention to the contrary is therein expressed. Wittes v. Repko, 107
N.J. Eq: 132 (E. & A. 1930) ; Neel v. Ball, 6 N.J. 546, 551 (1951) ; Harrington Co.
v. Chopke, 110 N.J. Eq. 574 (E. & A. 1932).

In Lakewood Judean Lodge v. Township of Lakewood, 25 N.J. Misc. 421 (Div.
of Tax Appeals 1947), cited with approval in Jabert, supra, 16 N.J. Super. at 509,
an analogous act was construed. There, a municipality had assessed property which had
been owned by a municipality on October 1, 1944 and was thereafter, on October 25,
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1944, transferred to a non-exempt individual. The municipality contended that the
property became taxable under L. 1945, ¢. 137 (N.J.S.A. 54:4-632). This law pro-
vided, in part, that property sold by a municipality after October Ist in the pre-lax
year can be included in an “added assessment list.” The act was approved on Apri)
10, 1945 and provided: “This act shall take effect immediately.” Nevertheless, it
was there held that since the act became effective on April 10, 1945, i1 was prospective
only and could not affect an assessment made as of October Ist, 1944.

Accordingly, it is ovr opiniop that a statute which grants an exemption from
taxation {ollowing October 1st of the pre-tax year will not effectively grant such
exemption for the ensuing tax year, or pari thereof, unless the Legislature clearly
expresses ils inlent to make such exemptlion effeciive notwithstanding the prior tax-
able status of the property.

Very truly yours,

Davio D. FurMAN
Altorney General

By: Twueovore I. BOTTER
Deputy Attorney General

June 3, 1960
CuristorRER H. Ritey, Director
Division of Shell Fisheries
Department of Conservation
and Economic Development
230 West State Street
Trenton, New Jersey

FORMAL OPINION 190—No. 17
Dear DIRECTOR RILEY:

You have requesied an opinion defining the circumslances under which the State
acting through the successors to the f{ormer riparian commissioners may make a
riparian grant or lease to lands under tidewaters on which are found natural oyster
beds.

The power to lease lands of the State beneath tidal waters for the planting and
cultivation of oysters and clams was formerly exercised by the Board of Shell Fisheries.
R.S. 50:1-23. With reference to the Board, R.S. 50:1-24 provided:

“The power granted by this title to the board to Jease Jands under the
tidal waters of this state for the planting and culture of shelifish is exclusive,
and no other state agency mway, in the name of the state or otherwise, pive,
grant or convey to any person the exclusive right to plant or take shellfish
from any of such waters; and no grant or lease of lands under tidewater,
whereon there are natural oyster beds, shall be made by any other state
agency except Sor the purpose of building wharves, bulkheads or piers.”

This power was transferred by Laws of 1945, c. 22, §19, N.J.S.A. 13:1A-19 to the
Division of Shell Fisheries in the former State Department of Conservation and in
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the reorganization following adoption of the Constitution of 1947 was assigued io
the Division of Shell Fisheries in the Department of Conservation and Economic
Development. Laws of 1948, c. 448, §93, N.].5.A. 13:1B-42. Other riparian granls
and leases of the State’s Jands beneath tidewaters were issued by the riparian commis-
stoners and are now made by their statutory successors, the Planning and Develop-
ment Council in the same Departinent, pursvant to R.S. 12:3-1 et seq. and N.J.S.A.
13:1B-13

Proper resolution of your question requires historical analysis. Our courts from
the carliest limes have recognized that although the State owned all lands flowed by
tidewates at ordinary high tide an adjacent upland owner had a license, revocable
by the Legis)ature vntil exercised, to reclaim the riparian lands of the State between
the high and low water marks. Stevens v. Palerson and Newark R.R. Co., 34 N.J.L.
532 (E. & A. 1870). While this night did not exist at English common law, in this
Siate it was affivmed as a matter of local custom. Though it was recognized tinat
improvements of any nature might be placed between the bigh and low water marks
by the abutting upland owner, his privilege 10 reclaim was ordinarily exercised in
order that he might reach water navigable in fact. Thus this license became knowa
as the privilege to “whar{ out.” New Jersev Zine and lvon Co. v. Morris Canal and
Banking Co., 44 N.J. Eq. 398, 401 (Ch. 1888), af’d per curiom, 47 N.J. Eq. 598
(E. & A. 1890) ; 56 Am. Jur., Wharves 1068 (1947). The Wharf Act, Laws of 1851,
p. 335, which codified the privilege, with reference to the land between the high and
low water marks declared:

“That it shal) be lawful for the owner of lands, situate along or upon tide-
waters, to bvild docks or wharves upon the shore in front of his lands, and
in any other way to improve the same, and, when so built upon or improved,
to appropriate the same to his own exclusive uwse.”

Therefore, between the high and low water marks the Legislature permitted any
improvements, though recognizing that the principal improvements would be in aid
of navigation. By section 2 of the Whar{ Act 5t was provided “That it shall be
Jawful for the owner of Jands situate along or upon tidewaters to build docks, wharves,
and piers in front of his lands, beyond the limits of ordinary low water” upon tbe
obtaining of a license as provided i the Act. Thus the Legislalure conceived that
all jmprovements below the Jow water mark would be wade to enable the abuiting
upland owner to reach water navigable in fact. By the General Riparian Act, Laws
of 1869, c. 383, the Wharf Act was repeated for the Hudson River, New York Bay
and Kiil Von Kull, it being made unlawful for any improvements to be made upon
the State’s land under the three enumerated bodies of water unless a license to do
so were obtained. Thougl by Laws of 1871, ¢. 256 it was provided that grants of
land beneath tidewaters could be made anywhere in the State, the Wharf Act was
not finally repealed unti] 1801, Laws of 1891, c. 124. Since 1891 no abutting upland
owner has been able {o exercise the former local privilege to reclaim any of the
State’s lands between the high and Jow water marks. Rather, he must apply for a
riparian grant to the appropriate State authority. In Bailey v. Driscoll, 19 N.J. 363
(1955), the Supreme Court, consistent with the foregoing statutory history, ruled
that the principal purpose of a riparian graot given under the gencral statuics re-
mains to aid the abutting upland owner to reach water navigable in fact.

Traditionally, riparian grants have been given solely to abuiting owners. Such
persons aré deemed to have a "natural equity” to secure the grant. Keyport and
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Middletown Point Steamboat Co. v. Farmers Transportation Co., 18 N.J. Eq. 511,
516 (E. & A. 1866). Under both our local common law and the Wharf Act only
abutting upland owners had the privilege to wharf out or fll in. New Jersey Zinc
and Iron Co.v. Morris Canal and Banking Co., supra. But by section 8 of the General
Riparian Act the riparian commissioners were authorized to make grants and leases
of lands under the Hudson River, New York Bay and Kill Von Kull to persons
other than abutting owners provided that the applicant had first given the abutting
owner six months’ notice of his application and the latter had neglected to apply for
the grant during this period. Laws of 1869, ¢. 383, § 8, R.S. 12:3-7. Similar power
was extended for other tidelands by Laws of 1891, c. 123, §3, R.S. 12:3-23. See
Memorandum Opinion dated April 18, 1960.

Grants o persons other than abutting owners are not usually made to facilitate
access to waters navigable in fact. Such a grant normally forecloses the upland owner
from the water. See River Development Corp. v. Liberty Corp., 51 N.J. Super. 447,
479-81 (App. Div. 1958), aff’d per curiam, 29 N.J. 239 (1959). The Legislature
recognized this in 1869 since by the General Riparian Act it provided that a non-
abutting grantee could not improve the granted lands until the abutting owner had
been compensated for his rights and interests in them. Laws of 1869, c. 383, §13,
R.S. 12:3-9. By rights and interests the Legislature had reference to the claim of
the upland owner “to reach tide water from his land,” American Dock and Improve-
ment Co. v. Trustees for the Support of Public Schools, 39 N.J. Eq. 409, 445 (Ch.
1885). Bat, in a subsequent decision, Stevens v. Paterson and Newark R.R. Co., supra,
the Court of Errors and Appeals definitively declared that this claim was not a
property right.

The immediate source of R.S. 50:1-23 and 50:1-24 is Laws of 1931, c. 187, §§ 24,
25. But by Laws of 1888, c. 108 it was provided :

“That no grant or lease of lands under tide-water whereon there are natural
oyster beds, shall hereafter be made by the riparian commissioners of this
state, except for the purpose of building wharves, bulkheads or piers.”

The foregoing language is for our purposes indistinguishable from the proviso in
R.S. 50:1-24 and is clearly its antecedent since Laws of 1888, c. 108 was repealed
by Laws of 1931, c. 187, §96. Thus from 1888 to the present it has been unlawful
to issue a riparian grant or lease, except for wharves, bulkheads and piers, pursuant
to the sections now comprising Chapter 3 of Title 12 of the Revised Statutes of 1937
when the lands to be granted house natural oyster beds. McCarter v. Sooy Oyster Co.,
78 N.J.L. 394 (E. & A. 1910). Laws of 1888, c. 108 in seeking to protect oyster beds
is not reflective of a new policy but rather was another in an ancient series of statutes.
Indeed “An Act for the Preserving of Oysters in the Province of New Jersey” had
been passed on Ma_rch 27, 1719 and in its preamble it was declared that the preserva-
tion of oysters “will tend to the great benefit of the poor People, and others inhabiting
this Province.” Bradford’s Laws of New Jersey, 1703-19, p. 112. See also “An Act
for the Preservation of Oysters,” January 26, 1798; Laws of 1846, p. 179. Thus the
Legislature in 1888 was dealing with two venerable and favored uses of the tide-
lands, development of the oyster industry and facilitation of efforts to reach navigable
waters from the uplands. The new and less well established policy was the issuance
of riparian grants for purposes other than the reaching of navigable waters whether
or not given to abutting owners.
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We therefore conclude that by Laws of 1888, c. 108 and by R.S. 50:1-24 the
Legislature intended to reconcile the major policies and thus foreclosed riparian grants
of lands housing natural oyster beds for purposes other than to facilitate the applicant
or those entering upon the tidelands by virtue of his grant to reach navigable waters.
Qur conclusion is reinforced by the fact that wharfs, bulkheads and piers are in fact
constructed to provide for the docking of vessels. Further .“wharves” and “piers”
were expressly authorized under the first and second sections of the Wharf Act.
Hence, ordinarily a riparian grant of lands housing natural oyster beds should not
be made to persons other than abutting owners. In this regard it should be noted
that the Legislature by Laws of 1916, c. 98, R.S. 12:3-33 et seq., provided that when-
ever any municipal corporation or other subdivision of the State desires to place a
public park, place, street or highway on any tidelands of the State, it can do so upon
the securing of a riparian grant notwithstanding the fact that it is not an abutting
ﬁpland owner. Leonard v. State Highway Dept., 29 N.J. Super. 188 (App. Div. 1954).
Grants so issued ordinarily are not made to aid any person to reach water navigable
in fact and thus are forbidden if the granted lands house natural oyster beds. Finally,
riparian grants to abutting owners may not be made for lands housing natural oyster
beds except to facilitate the applicant’s efforts to reach navigable water from his
upland.

Very truly yours,

Davip D. FurMAN
Attorney General

By: Morton 1. GREENBERG
Deputy Attorney General

JuLy 26, 1960
HONORABLE SALVATORE A. BONTEMPO
Commissioner of Conservation and
Economic Development
205 West State Street
Trenton, New Jersey

FORMAL OPINION 1960—No. 18

Drear CoMMISSIONER BONTEMPO:

You ask whether R.S. 12:3-33 et seq. authorizes the issuance of a riparian grant
to a school district for a site of a school building and whether that section permits
a grant to be made to a municipality for an athletic field, particularly when the
municipality will charge admission for entrance to its athletic programs. In addition,
you inquire whether any riparian grant may be made to a municipality for a considera-
tion less than the fair market value of the property conveyed.

We deal first with the power of the State to make riparian grants for the speci-
fied purposes. Ordinarily, riparian grants may be made only to the owner of the
upland abutting the riparian lands. R.S. 12:3-9; R.S. 12:3-23. An upland owner
may use his granted premises for any lawful purpose consistent with applicable zoning
ordinances upon the securing of a permit for the purpose from the Department of



38 OPINTONS

Conservation apd Economic Development. R.S. 12:5-3. But R.S. 12:3-33 to 36
permits the conveyance of riparian fands to public bodies even though they do not
own the abutting upland. The aim of these sections is the limited one of providing
a supplemental basis lo the general authority to make grants otherwise contained
in Chapter 3 of Title 12 of the Revised Statutes. Without regard for R.S. 12:3-33,
Chapter 3 of Title 12 of the Revised Statutes allows a public body in common with
othec owners 1o secure a riparian grant if il owns the abutting \Sp]and, or if it has
served six months’ notice of the application with the abutting owner who neglects
to apply within the six months for the grant. In addition, your Department properly
permits an abutiing upland owner to waive his pre-emptive right, thereby authorizing
a riparian grant to be made to some othcr person withoul six months’ notice.

Though a principal purpose of a riparian grant is to permit an upland owner
{o reach navigable water, there is no doubt but that a ripacian grant may be jssued
to a municipality under the sections other than R.S. 12:3-33 to 36 for schoo) or
athletic ficld sites. Laws of 1889, c. 199 is the earliest discovered statute permitting
public bodies to secure riparian grants without regard for abutting ownership. That
act awthorized imunicipalities owning easements for public squares or parks {ronting
on the riparian lands to receive grants of the adjacent riparian Jands )f a writlten
assent to the grant were secured from the person owning the fee interest in the
uplands. See also Laws of 1901, ¢. 28. By Laws of 1903, c. 202 the Legislature went
further than it had in Laws of 1889, c. 199 in that it authorized a municipality owning
an easement for a park to receive a grant without the consent of the upland owner,
and it provided that when streets or highways extend to the riparian lands, the
municipality may secure 2 grant of the abutting riparian lands without consent of
the owner of the fee in the vpland. By Laws of 1914, ¢. 228, another step was {aken
toward limitation of pre-emptive rights of vpland owners when 5t was provided that
a riparian grant could be made to a municipality for use a5 a highway or street when
the proposed right of way ran along the viparian lands. Finally, two years later,
Laws of 1916, ¢. 98, the source for R.S. 12:3-33 to 36, was enacted. R.S. 12:3-33
and 34 in substantially (he language of Laws of 1916, c. 98 provide as follows:

“Whenever a public park, place, street or highway has been or shall
hereafter be laid out or provided for, either by or on behali of the state or
any municipal or other subdivision thercof, along, over, including or fronting
upon any of the lands of the state now or formerly under tidewater, or
whenever a public park, place, stseet or highway shall extend to such lands,
the board of commerce and navigation, upon application of the proper au-
thority of the state, or the municipal or other subdivision thereof, may gram
to such proper avthority the lands of the state now or formerly under tide-
water, within the. limits of or in {ront of said public park, place, street or
highway.” (R.S. 12:3-33.) (Emphasis added.)

“The grant shall comtain a provision thai any land so granied shalt be
maintained as a public park, place, street or highway, or dock for public
use, resort and recreation, and that no structures shall be erected on the
lands so gravted inconsistent with such public use” (R.S. 12:3-34))

This statute, applicabie to all public bodies, went stil} further in abrogating the pre-
emptive right of the upland owner; the categories of parks, sireets and highways
were expanded by the addition of “place” The Legislature broadened the prior
statutes to permit. granis to municipalitics and other public bodies that would have
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not been previously allowed vnless the applicant owned the upland or gave six months'
notice of his application 10 the uvpland owner. Any. other construction would render
superfluons the inclusion of the word “place.” Accordingly the rule of ejusdem
generts does not apply to R.S. 12:3-33.

The meaning of “public place” may change depending upon the context of its
use. Within R.S. 12:3-33, a “public place” includes a school or place which the general
pubfic may frequent and enjoy. This result 5s reached for two reasons. First, the
line of statutes above cited demonstrates a consistent Jegislative purpose to make the
riparian Jands available for entry to ever widening sections of the public. Second,
R.5.12:3-34 requires that a grant under R.S. 12:3-33 carry 2 proviso that the Jands
be held “for public use, resort and recreation.” Therefore, a school may be constructed
ou lands granted pursvant 1o R.S. 12:3-33. Cily of Passaic v. Stale of New Jersey,
33 N.J. Super. 37 (App. Div. 1954), efirming, 30 N.J. Suvper. 32 (L. Div. 1954) is
not 1o the contrary. There the Court held that a restrictive grant given under av-
thority of Laws of 1914, ¢. 228 could not be used for a housing development. Inas-
much as the case concerns a grant under a more resirictive statute than the statute
now in force, it is not contro)ling. 11 might be noted that Laws of 1916, ¢. 66, approved
one day before Laws of 1916, c. 98, declared thal within the section of the school law
dealing with the posting of notices for school elections a schoolhouse is a public place.
While, of course, the two statutes dealt with different subjects, nonetheless Chapter 66
evidences a legsslative recognition that for at least some purpose a school is a public
place.

The question raised by the construction of an athletic feld is not troublesome
for such a facility qualifies as a park and public place for public use, resort or recrea-
tion within R.S. 12:3-33. Cf. il v. Collingswood, 9 N.J. 369 (1952) ; Aquomsi Land
Co. v. City of Cape Girvardean, 346 Mo. 524, 142 S'W. 2d 332 (Sup. Ct. 1940). Charg-
ing admission fees {0 an athletic program on the granted lands does not destroy the
character of the use. Baird v. Board of Recrcation of Commissiosers of South Orange,
110 N.J. Eq. 603 (E. & A. 1932).

Your final question is whether a riparian instrument ray be given a municipality
or Stale agency for a price less than its fair market value under R.S. 12:3-33 et seq.
or vnder any other statute. Acticle VIII, §4, par. 2 of the Constitution of 1947 pro-
vides in language substantially similar to Article IV, §7, par. 6 of the Copstitution
of 1844 that the fund for the support of the free public schools shall be forever
inviolate. By Laws of 1894, ¢. 71, and Laws of 1903, ¢. 1, §168, codified as R.S.
18:10-5, the riparian lands were placed in the fuad, Ir re Comden, 1 N.]. Misc. 623
(Sup. Ct. 1923), or at least made a source of W, River Devclopment Corp. v. Liberty
Corp., 51 N.). Super. 447, 475 (App. Div. 1958), eff’d per curiam, 29 N.J. 239 (1959).
Under either construction the lands are irrevocably devoted to aggrandizement of the
fond. Therefore, it has long been held that a grant of riparian Jands even to a
municipality or other public body for a governmental purpose for other than a full
consideration is void. Henderson v. Atlantic Cily, 64 N.J. Eq. 583 (Ch. 1903) ; see
Iy ve Camden, supra. Insofar as it is inconsistent herewith Formal Opinion No. 39,
1953, holding to the conirary, is overruled. Although not controlling, the analogous
trend in ovr law requires the State to pay a full consideration when taking municipally
owned lands held in trust for a public purpose. Staie v. Cooper, 24 N.J. 261 (1957),
cert. denied, 355 U.S. B20 (1955).

As indicated in Henderson v. Atlentic Cily, supra, the devotion of the riparian
lands to the school fund did not deprive the appropriate State officers of ‘“discretion
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when and how to transmute this property into money and to make all reasanable
regulations for the use of the property until it was sold. It could p'robably grant a
perpetual right to lay out its streets or highways through it, regarding the presence
of such sireets as likely to enhance the value of this property. So,'too, per.haps, a
privilege could be granted to a municipalily to use it as a park until such times as
the State thought it to the benefit of the school fund to lrans‘mule the land into
money by sale or lease.” 64 N.J. Eq. at 587. Apparently mindful of the above
language the Legislature in the Laws of 1916, c. 98 provided as follows:

“If said board, commission, officers, body or authority shall be unable
or unwilling for any reason to pay the price fixed for such lands now or
{ormerly under tidewater by the said Board of Commerce and.Navxgatxon,
the said board is authorized to grant to such board, commission, oﬂ‘iccr.s,
body or other proper authority, a revocable lease of or permit lo use the 's.ald
lands now or formerly under tidewater for such park, pl.ace, slr.eel or hagh-
way, or dock usc and purpose for a nominal consideration until such time
as the said Board of Commerce and Navigation shall decide to make a grant
in fee of said lands under tidewater to such board, commission,'ofﬁce.rs,
body or other proper authority, or to other grantees, for Sud'.l consideration
as the said Board of Commerce and Navigation may determine to b@ ade-
quate compensalion for such lands. Such revocable lease or perntut may
contain a provision that if the same shall be revoked anfj t'hc lands in ques-
tion granted to a grantee other than said board, commxssmn,_ofﬁcers, body
or other proper authority, that said new grantee shall be required to pay as
a condition of such new grant, the cost of any improvements lhat.may have
been constructed upon said lands under water which were the subject of the .
said revocable lease or permit.”” (Emphasis added.)

This provision is now R.S. 12:3-36. Inasmuch as this statute was passed after
Henderson v. Atlentic City, it 1s clear that the Legislature by the use of the term
“adequate coinpensation” did not intend that a grant could be made for Ies'sl than ths
fair market value but more than a nominal price. Quite to Fhe contrary, by' adequate
the Legislature intended that the considecation be constitutionally sufficient. Thus
R.S. 12:3-36 cannot permit a different result than that reached.

Further, R.S. 12:3-36 may not be used as a means of indirectly dcpri\fing the
school fund of the benefits of a sale of riparian lands. Th.e statulc.authonzcs t.hc
issuance of a revocable lease at “nominal” consideration wnh'the right {o require
the ultimate grantee for “adequate” consideration to pay f.or 'nmpr'ovemcnt-s on the
property. However, tlis authority would violate thc'constlluhon if exercised in lal.
manner that would prevent or greatly discourage an nrrevocable.conveyancc for fg
consideration at a later date. Ordinarily a revocable Icasg or pe}rmnAt should not requnrﬁ
a subsequent grantee or lessee to reimburse the municip.amy foc 1ts lmpxjovcn\ell.l§. ISuc;
a requirement could well impede the granting or Jeasing of the premises, pa»ln.cu e}r y
if the improvements were of limited use. Thus a lease or permit revocable i law
would be perpetual in fact.

Very truly yours,
Davip D. Furman
Allarney General

By: MortoN I. GREENBERG
Deputy Altorney General

ATTORNEY GENERAL 41

Jury 28, 1960

Mr. SAMUEL A. NarLes, Secretary
Commissioner of Registralion
Mercer County Board of Elections
Court House

Treaton, New Jersey

FORMAL OPINION 1960—No. 19
Dear MR. Napres:

We have been asked whether persons in military service may vote in person at
the polls. The impression that they may not, but may only vote by military service
absentee ballot, has arisen from a reading of certain Janguage in the Absentee Ballot
Law, including R.S. 19:57-2, 3, 7,9 11, 22 and 29. Without analyzing here the argu-
ment to this effect in detail, it will become apparent from a coansideration of the
general purpose of the Absentee Ballot Law and the constitutional provisions it was
adopted to implement, that military voters who are qualified may exercise the right

to vote in person at the polls if they have not applied for an absentee ballot for that
election.

Both the 1844 N. J. Constitution (as amended in 1875) Art. II, Par. 1, and the
New Jersey Constitution of 1947, Art. II, Par. 4, provide that "in time of war no
elector in the military service * * * shall be deprived of his vote by reason of absence
from his election district.”” The constitutional provisions were adopted to grant per-
sons in military service in time of war "an imperative right” to absentee voting.
Gangemi v. Berry, 25 N.J. 1, 11 (1957). The right to vole by absentee ballot was
not intended to diminish the right of military personnel to vote, but to assure it.
To read the Absentee Ballot Law as providing the exclusive method by which pec-
sons in military service must vote would deny the right of franchise to all military
pecsonnel who are present in their election districts on eleclion day. This is so be-
cause R.S. 19:57-3 makes the absentee ballot available to a person in military service
only if he “may be absent on the day on which * * * [an] election is held from the
district in which be resides.”

That the Absentee Ballot Law intends to facilitate the exercise of the franchise
by military persounel is further illustrated by the provision for the case where the
military voter returns home within 10 days befare the election after requesting an
absentee ballot but without receiving it. In that case the statute provides that he
may vote by oblaining a new absentee ballot form from the county clerk and may
vote by delivering the ballot, properly filled in, to the county board of elections
“in person” R.S. 19:57-29, Once a military voter has requested an absentee ballot,
he will not, however, be permitted to vote at the polls. His permanent registration
form, if any, will have been removed from the permanent registration binders and
put in a special "military file.” R.S. 19:57-22.

These provisions are in contrast with the case of a civilian absentee voter. When
a civilian absentee voter’s request for an absentee ballot is approved, a red “A” is placed
on his voting record in the space where the number of his ballot would be eateced
and if he does not receive the absentee ballot for any reason, he cannot vote either
in person or'by a mew absentee ballot. R.S. 19:57-22; R.S. 19:57_32.
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It is to be noted that R.S. 19:57-22 provides only that the registrat}on fodrm ii
to be removed after an application for a military service absentee ballot‘ns mi :. o
does not provide that the registration form is to be rgrznoved at any ’tlir:.e t‘a o
county board is informed that the voter has entered military serv]ice. li sc?mgl;'
implies that an option to take advantage of thg Ab§entee Ballot aw.lqr 0 Serv[i)cc
with the general law on registration and voting is afforded the milttary
voter. - .

A person in military service voting in person at the p'ollslls not excuseh rolTl
satisfying the conditions for voting to which all persons voting in person at the pols
are subject. He must be registered. Cf. R.S. 19:57-25 (excusing registration onhy
in the case of a military service voter voting by absent.ee ballgt). H-e must m(:e.t_:I ((;
residence requirements, R.S. 19:4-1. The rule that a Yotmg re‘Sldence is not Establ;s t:]
solely by virtue of residence at or near a military installation by a member o e
military service continues unchanged. ' 3 . .

For all of the above reasons, a citizen of New Jersey in military service wh<])l is
qualified to vote, who lhas registered, and who has not applied for an absentee ballot,
may vole at the polls in person.

Very truly yours,

Davip D. Fusman
Attorney General

By: WitiiaM L. Boyan
Depuly Attorney General

Jury 27, 1960

AnTtHONY J. Panaro, Secrelary
Mercer County Board of Taxation
Room 309—Court House Annex
Trenton 10, New Jersey

FORMAL OPINION 1960—No. 20

DeAR SECRETARY PANARO:

You have asked our opinion whether a bank organized under the laws othhe
State of New Jersey is entitled to compute its tax fmder the Bank Sto.ck. T;x g:v
“(N.J.S.A. 54:9-1 et seq.) by deducting from its caplte}l sqrplus and'unc_hvxde prc:h s
the assessed value of real estate which it owns but Whl‘Ch is 'located in a county other
than the county within which its principal place of business 1s located. N
The bank stock tax is collected by the county for the counFy and Eunfl‘:l‘l‘)alll
bencit, N.J.S.A. 54:9-13. It is assessed against the common capxta! stock o t:;
banks and banking associations organized under the authority of (hfs state orh :
United States, and trust companies organized urI:Id;rSt/};e slzv;s 1Of(jt,‘}:l; asftaIt;:‘;SS\:;/i:.\sv
incipal place of business is within this state.” N.J.S.A. 54:9-1; .
%‘;_‘;;Cff Cll)i[ton, 23 N.J. Super. 333 (App. Di.v. 1952) aﬂ"d.. '12 N.J. 466 (.19533)3. I\?c]e
Morris & Essex Investment Co., Inc., v. Director of Dwxs‘:fm .ol T(fl;ralttaui ta‘te.
24 (1960). The bank stock tax is expressly declared to be “in lieu o ah |3t her ivncé
county or local taxation upon such shares or upon any personal property held or o

e o el
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by banks, the value of which enters into the taxing value of the shares of common
stock.” N.J.S.A. 54:9-7. By implication, taxation of the real property of banks is .
not prohibited. See Lippincott v. Lippincott, 75 N.J.L. 795 (E. & A. 1908).

The bank stock tax states expressly how the *‘true value” of the common shares
of bank stock is to be determined. N.J.S.A. 54:9-4 states:

“The value of each share of common stack of each bank shall be ascer-
tained and determined by adding the amount of its capital, surplus and un-
divided profits and deducting therefrom the assessed value of its real property,
including in such deduction the assessed valuc of all real properly owned by
a corporation all the stock of which corporation s owned by such bank, and
also deducting therefrom an amount equal to the aggregate sum of the par
value of all classes of the issued and outstanding preferred stock of such
bank and such additional sum in cxcess of par value as the holders of such
preferred stock are entitled to receive upon the retirement of such preferred
stock (irrespective of whetber the bank has created a reserve {or the retire-
ment of such preferred stock or any class thereof, or the amount of any such
reserve), and by dividing the result by the number of its shares of common
stock outstanding, it being the intention that the shares of preferred stock
and the capital represented thereby plus such additional sum in excess of the
aggregate par value of such preferred stock as the holders of such stock
are entitled to receive upon the retirement of such preferred stock shall not
be assessed or taxed; nor shall there be assessed or taxed any stock issued
to former unpaid depositors of the bank while .held to evidence their right
to repayment under any plan of reopening or rehabilitation approved by the
Commissioner of Banking and Insurance. No deduclion or exemption shall
be allowed or made from the value determined as provided in this section.”

To facilitate the determination of the “true value” of the bank’s income shares,
the chief fiscal officer of every bank must file an annual statement setting forth cer-
tain specific information called for by N.J.S.A. 54:9-5. From these statements and
“from any other sources of information which may be open to it” (N.J.S.A. 54:9-9)
each county board of taxation must annually ascertain the amount of tax to he levied
upon the common capital stock of each bank having its principal place of business
within the county. And, in order to compute this tax, the county board must also
ascertain the number of issued and outstanding shares of common and preferred
capital stock of each bank; the aggregate amount of the capital, surplus and un-
divided profits of each; all the assessed value of its real property and the assessed

value of all real property owned by a corporation, all the stock of which is owned
by such bank, etc.

The express provisions of the Bank.Stock Tax Act indicate that the assessed
value of all real property of a bank, in whatever county of the State that property
may be located, should be deducted from the capital, surplus and undivided profits
of the bank in order to compute the “true value” of its common stock. Thus the
statute requires the statement filed by cach bank to set forth “the assessed value of
its real property” including “the assessed value of all real property owned by a cor-
poration all the stock of which is owned by such bank,” N.J.S.A. 54:9-5(e) ; 54:9-9(e).
The county board’s obligation to make an independent determination of the same fact
is stated in identical terms. It should be noted that there are two classes of real
property the assessed value of which must be deducted {rom the bank’s net worth
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for purposes of computing the tax. In the Janguage of the statute the first such class
consists of “its real property”; that is, the real property owned by the bank directly.
Hackensack Trust Co. v. City of Hackensack, 116 N.J.L. 343 (Sup. Ct. 1936). The
second class consists of "all real property” owned by a wholly owned subsidiary of
the bank. (Emphasis added.) The use of the word “all” in the quoted phrase clearly
requires that the assessed valuation of all real property of wholly owned subsidiary
corporations, in whatever county such property may be located, should be deducted
from the ‘“‘net worth” of the parent bank. It is most unlikely that the Legislature
intended that banks should deduct the assessed valvation of all real property owned
by their subsidiaries, but only that part of the assessed valuation of their own real
property which happens to be located in the same county as the principal office of
the bank. The statute should not be construed to reach such an anomalous result
unless its express terms so require.

There is no express language in the Bank Stock Tax Act which requires that
a bank subject to the tax be permitted to deduct from its net worth only the assessed
valuation of its real property located in the same county as its principal office. It
is true, as previously stated, that the tax is a county tax and that it is to be adminis-
tered by the county tax board. Real property assessments are matter of public record.
N.J.S.A. 54:4-38; N.J.S.A. 54:4-55. The necessary information is, in any event,
required to be supplied to the county board by the bank. N.J.S.A. 54:9-5.

There is an additional consideration which conclusively requires that banks sub-
ject to the Bank Stock Tax Act be permitted to deduct from their net worth the
assessed valuation of all real property wherever located within the State. Both state
and national banks are subject to the Bank Stock Tax Act. N.J.S.A. 54:9-1. There-
fore, the incidence of the tax must be the same in the case both of state and national
banks. However, the authority of a state to tax the stock of national banks is limited
by 12 U.S.C.A. §548 (formerly § 5219 of the United States Revised Statutes). A
condition for the imposition of such a tax is that it “shall not be at a greater rate
than is assessed upon other moneyed capital in the hands of individual citizens of
such State coming into compeltition with the business of national banks.” 12 U.S.C.A.
§ 548(1) (b). Taxation of national bank stock in violation of this condition would
invalidate the Bank Stock Tax Act. Mercantile National Bank v. City of New York,
121 U.S. 138, 7 S. Ct. 826 (1887). The New Jersey Bank Stock Tax Act has always
been construed to avoid such discrimination against national banks. Lippincot! v.
Lippincott supra; Com. Trust Co. v. Hudson Bd. of Taxation, 86 N.J.L. 424 (Sup.
Ct. 1914) afi’d 87 N.J.L. 179 (E. & A. 1914), The Financial Business Tax Law,
N.J.S.A. 54:10B-1 et seq. was adopted in 1946 to avoid discrimination against national
banks. Morris and Essex Investment Co., Inc. v. Director, Division of Taxation,
supre, at 33 N.J. 34. Consequently, the- Bank Stock Tax Act must be construed so as
not to impose any grealer tax upon national banks than is imposed by the Financial
Business Tax Law upon competing financial businesses. The Jatter statute directs
that in computing the tax basis “there may also be deducted from net worth the
assessed value of real estate taxable in this State” N.J.S.A. 54:10B-6. The quoted
language of the Financial Business Tax Law clearly requires that all real property
of taxpayers subject thereto in whatever county such realty may be located may be
deducted from net worth in computing the tax. Unless the Bank Stock Tax Acl were
construed to permit national banks to take an identical deduction, such banks would be
taxed at a higher rate than competing financial businesses, Such a construction of
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the Jaw would violate 12 U.S.C.A. § 548 and would therefore, render the Bank Stock
Tax Act invalid as against national banks.

We therefore wish to advise you that in computing the tax due under the Bank
Stock Tax Act a bank subject thereto may deduct from its net worth the assessed
valuation of its real property in New Jersey and of the real property in New Jersey
of ils wholly owned subsidiaries, regardless of the county within which such real
properly may be Jocated.

Very truly yours,

Davip D. FurmMaAN
Attorney General

By : Murry BrocHin
Deputy Attorney General

Jury 26, 1960
MRr. Joun Wvyack, Secretary
Water Policy and Supply Council
Division of Water Policy and Supply
520 E. State Street
Trenton 25, New Jersey

FORMAL OPINION 1960—No. 21
Dear Mr. Wyack:

You ask the effect of a reduction in the area serviced by the Hackensack Water
Company (hereinafter called “Hackensack”) on its “free allowance” determined
under Laws of 1907, c. 252, codified as R.S. 58:2-1.

Hackensack was chartered by Laws of 1869, c. 80. Its charter did not enfranchise
it to divert any waters, surface or subterranean, without charge by the State. But
in common with other water companies it did not, prior to 1907, make a payment to
the State for its diversion of waters for public supply, no statute having required it
10 do so. See State v. Trenton, 97 N.J.L. 241 (E. & A. 1922), appeal dismissed, 262
U.S. 182 (1923). By the Laws of 1907, c. 252 the Legislature created the former
Siate Water-Supply Commission which was charged with general supervision over
all the sources of public and potable water supply in the State. Section 8 of the act
provided as follows:

“8. Every municipality, corporation or private person now diverting the
waters of streams or lakes with outlets for the purpose of a public water-
supply shall make annual payments on the first day of May 1o the State
Treasurer for such water hereafter diverted in excess of the amount now
being legally diverted; provided, however, no payment shall be required until
such legal diversion shall exceed a total amount equal to one hundred (100)
gallons daily, per capita for each inhabitant of the municipality or munici-
palities supplied, as shown by the census of one thousand nine hundred and
five.” .

Pursuant to the proviso in the foregoing section a free allowance was determined
for Hackensack. In 1907 the cily of Hoboken was being served by Hackensack and
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accordingly the allowance inciuded diversions for its inhabitants. In 1926, however,
Hoboken as a water consumption unit was transferred to the municipal system op-
erated by Jersey City. Thus in 1927 the {ree allowance allotted to Hackensack was
reduced by a sum approximately equal to the amount of water diverted lor consump-
tion in Hoboken in 1907. Hackensack was given notice of this reduction and ac-
quiesced in it. Simultaneously the Jersey City free allowance was increased by a like
amount. Hackensack now suggests that this shifting was erroneous and that its free
allowance should be redetermined on the basis of the territory it served in 1907,
including Hoboken. You have advised that the reduction in 1927 was in accordance
with long standing practice. Free allowances have been regularly transferred in the
other instances of realignment of the territory served by privately and municipally
owned water companies.

[t is our opinion that the beneft of the free allowance was intended 10 accrue
to the consumers of each municipality and not to their suppliers and that the transfer
in 1927 was accordingly proper. In North Jersey District Water Supply Comm'n v.
State Water Policy Comm'n, 129 N.J.L. 326 (Sup. Ct. 1943) the prosecutors on
certiorari (The North Jersey District Water Supply Commission, the Passaic Valley
Water Supply Commission and the City of Newark) challenged a rule of the former
State Water Policy Commission, a predecessor to the Department of Conservation
and Economic Development, promulgated under the act of 1907 providing:

“Whereas, the method of computing the free allowance for excess diver-
sion of surface waters, under the provisions of chapter 252, Laws of 1907,
are [sic] not clearly set forth in said law in cases where a municipality re-
ceives surface water from more than one diverter; Therefore,

“Be 1t Resolved, That the following rule be adopted for the calculation
of said free allowance for the calendar year 1932 and subsequent years:

"The Free Allowance for excess diversion of surface water, under the
provisions of Section 8, Chapter 252, Laws of 1907, in cases where a mu-
nicipality receives surface water from more than one diverter, shall be

credited to each diverter in proportion to the amount of surface water sup-
plied.” 129 N.J.IL. at 329-30.

The court summarized the prosecutors’ contention as follows:

“(1) The defendant commission erred in refusing to grant to each
prosecutor a f{ull free allowance for cach municipality served by it, regard-
less of whether a free allowance for that municipality had been granted to
one or more of the other prosecutors; (2) the rate applicable to each prose-
cutor under the statute was the minimum rate of $1 per million gallons for
excess water diverted; (3) the statute, 58:2-1, is discriminatory and un-
constitutional in that it does not provide a uniform rate for the diversion
of surface and of subsurface waters; (4) the Passaic Valley Water Com-
mission is entitled to a full allowance for the Borough of Lodi.” 129 N.J.L.
at 330.

In rejecting these arguments and sustaining the chalienged rule, the court held that
the municipality was the benefited unit and that even though there apparently had
been no municipalities with a divided supply in 1907, the statute required allocation
in the event of a subsequent schism. The court’s theory clearly contrals this case. If
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a partial transfer of service effects a pro tanto shift in the allowance then a total
transfer must Jead to a total shift.

This result is reinforced by the existence of the consistent long standing execu-
tive usage. Practical administrative interpretations should not be overturned, Lane
v. Holderman, 23 N.J. 304 (1957) ; In re Glen Rock, 25 N.J. 241 (1957), particularly
on the challenge of a previously complying person. A contrary result would lead
to inequities to consumers in the area from which the free allowance is withdrawn.

Very truly yours,

Davip D. FurMaN
Attorney General

By: Morton I. GREENBERG
Deputy Aliorney General

Jury 28, 1960
Hon. JouN A. KEervick
State Treasurer
State House
Trenton, New Jersey

FORMAL OPINION 1960—No. 22

Dear Mr. KerviCcK :

You have informed us of the following facts:

Between August 28, 1882 and October 7, 1897 six New Jersey corporations,
known as New Jersey Telephone Company, Metropolitan Telephone and Telegraph
Company, Domestic Telegraph and Telephone Company of Newark, New Jersey,
Northeastern Telephone and Telegraph Company, Sea Shore Telephone Company
and Hudson River Tclephone Company were organized under the 1877 Revision of
the Statutes of New Jersey, p. 1174, § 1, Telegraph Companies. Although this statute
was enacted to provide for the formation of telegraph companies, it was construed
to authorize the incorporation of telephone companies as well. See Duke v. Central
New Jersey Tel. Co., 53 N.J.L. 341 (Sup. Ct. 1891).

Thereafter, each of these companies, acting pursuant to New Jersey Compiled
Statutes of 1910. p. 5319, § 11 (now superseded by R.S. 48:3-7) connected and con-
solidated with a telephone company organized under the laws of New Yoark, ie,
either the New York and New Jersey Telephone Company or its successor by con-
solidation, the New York Telephone Company. The statute under which these
actions were taken reads:

“That any telegraph company chartered under the provisions of any
act of this state, may connect and consolidate with any other incorporated
telegraph company, whether chartered by or existing under a law of this state,
or of any other state; and may upon such consolidation, by resolution of
its board of directors, change its name, which change of name shall take
effect on filing a copy of such resolution, certified under its corporate seal,
in the office of the secretary of state of this state; provided, that neither
such connection, consolidation or change of name shall affect the obligations
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or debts of said company, or the process for their enforcement or lien upon
its property.” ‘ ‘

In t.he course of making these consolidations and connections, the New Jersey
f:orporalxons conveyed to the New York company all of their property, rights priv-
ileges and franchises whatsoever and wheresoever situated, and all :)f the 'stock-
holders of each of the New Jersey corporations surrendered their shares of stock in
these corporations and received instead stock of the New York corporation. The
s'lock of the New Jersey corporations was cancelled on the records of those co.rpora-
tions é'llld no stock has been issued by any of them since the consolidations and no
stock is now outstanding. No action has ever been taken to dissolve any of the New
Jersey corporations pursuant to R.S. 48:17-15 or any similar statute. However the
cha.rters of several of the New Jersey corporations have expired by their own te'rms
Neither the New York Telephone Company nor any of the New Jersey companies.
referred to herein does any business in New Jersey.

In 1932 the former New Jersey Supreme Court decided the case of N, Y. Tele-
phom" .Co. v. State Board Taxes, 10 N.J. Mise. 592 (Sup. Ct. 1932) inv;)lvi;l the
taxa.blhty of these various corporations. The court held in that case that thegc -
nections and consolidations of the various New Jersey corporations with the N(::v
York company had not dissolved the New Jersey corporations and that the New York
Tel?pht?ne Co. was liable to pay a New Jersey corporation franchise tax measured
by its issued and outstanding capital stock. Pending an appeal from this decision,
the State and the New York Telephone Co. entered into a consent judgment whichl
provided that that company would pay a capital stock tax measured by the par value
of that par.t of its capital stock which equalled the par value of the capital stock which
hac.l be_en issued by the New Jersey corporations before their connection and con-
solxdatlc'm with the New York company. The New York Telephone Company paid
the capital stock tax in accordance with this judgment until L. 1945, ¢. 132 1)3, l296
§ 11 repealed the statute under which the capital stock tax had been im,pos.ed 'For. sev:
er'al. years thereafter the New York Telephone Company paid $25.00 per y.ear as the
;mxm}l‘:’m fxrmount due from a domestic’ corporation pursuant o the Corporation
Jer;r;; lcs;:rpoa;:“OAnct;afégl.S.A. 54:10A-1 et seq. It has now ceased paying any New

On the basis of these facts, you have asked us to advise you whether the Ne
York Telephone Company or any of the six New Jersey corporations vmenlion‘g
above are taxable in New Jersey and if so, under what statute and fo what exlente

The decision of the former Supreme Court in N, V. Telephone Co. v. Stas
Board Taxes, supra, holds that any of the six New Jersey telephone co'r o.rat' .
whoscf charters have not expired and which have not been formally dissolvedpcontilr?ns
tf) exist as dlomestic corporations and remain obligated to pay New Jersey cor orue
tion taxes to the same extent as if they had never connected and consolidated pwi?l;
the New York company. It is also possible to interpret the court’s opinion to mean
that the New York Telephone Company itself became a corporation of this State
because ¢?f its consolidations and connections with the various New Jersey companies
In our view, however, such a holding would be without legal justification. The ,
Jersey statute (Compiled Statutes of 1910, p. 5319, § 11), pursuant to whiéh the
Jersey companies connected and consolidated with the New York company,

New
New

: . . expressly
Prowdes that a domestic corporation “may connect and consolidate with any other
incorporated telegraph company whether chartered by or existing under a law of
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this State or of any other stale;” the statute contains no provision which would make
the New York company a corporation of this State. (Emphasis added.) Presumably,
the New York Telephone Company derived its legal authority to participate in the
various connections and consolidations from the statutes of the State of New York.
We note that in entering into the consent judgment which terminated the appeal
from the judgment which had been entered by the former Supreme Court against
the New York Telephone Company, the New Jersey Board of Taxes and Assess-
ments in effect conceded that the court had been in error in treating the New York
Telephone Company as if it were a domestic corporation. The decision of the court
held that the taxpayer was liable for a tax measured by all of its issued and outstand-
ing common shares of capital stock as if it were a New Jersey corporation; the
consent judgment provided that the New York Telephone Company would he taxable
only on the portion of its issued and outstanding common stock equivalent to the
stock which had been issued by the New Jersey telephone companies prior to their
connection and consolidation. Accordingly, since the New York Telephone Company
does no business and owns no property in this State, there would appear to be no
basis upon which it could be subject to any New Jersey corporation tax.

As previously stated, the New Jersey corporations referred to herein were or-
ganized as telephone or telegraph companies under a New Jersey statute specifically
designed only for such companies. Telephone companies in New Jersey which use
or occupy public streets, highways, roads or other public places by virtue of a fran-
chise or authority or permission from the State pay a tax pursuant to N.J.S.A.
54:31-15.15 et seq. (L. 1941, c. 20, p. 39, § 1 et seq.). None of these companies uses
the public streets, highways, roads or other places of this State and they are, there-
fore, not subject to pay a tax under that statute. All other telephone companies “not
subject to tax under chapter 31” of Title 54 are liable to pay a tax under R.S. 54:13-11
et seq. R.S. 54:13-15 imposes a license fee or franchise tax on each telephone com-
pany subject thereto computed at the rate of one-half of one per cent upon its gross
receipts “from business done in this State.” Since the New Jersey companies do no
business in this State, they owe no tax under that statute. However, unless they are
exempted from the Corporation Business Tax Act, N.J.S.A. 54:10A-1 et seq., they
would be liable as domestic corporations for at least the minimum tax thereunder.

The former Supreme Court in N. Y. Telephone Co. v. Stale Board Taxes, supra,
expressly held that R.S. 54:13-11 et seq. was not applicable to the six New Jersey
telephone companics because that statute measured the tax in part by gross receipts
and was therefore not intended to apply to corporations which did not have gross
receipts because they were inactive. However, this holding would appear to have

_been overruled by the present Supreme Court sub silentio in the case of In re Applica-

tion of Pennsylvania and Newark R.R. Co., 31 N.J. 146 (1959). In the latter case the
question was whether a corporation which had been incorporated under an act specifi-
cally designed for the establishment of railroad compauies continued to be taxable
as a railroad rather than under the General Corporation Act although it never con-
structed or operated a railroad line. The court held that a corporation incorporated
under a special statute for the purpose of establishing railroads remained taxable
only as a railroad and not under the general corporation tax despite its failure to
operate as a railroad. Under the principle of that case the six New Jersey telephone
companies continue to be taxable as telephone companies so long as they retain a
corporate existence under Rev. of 1877, p. 1174, § 1 et seq. (now R.S. 48:17-1 et seq.)
and ‘regardless of whether or not they are active. The Corporation Business Tax
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Act expressly exempts “corporations subject to a tax under the provisions of article
two of chapter thirteen of Title 54 of the Revised Statutes, or to a tax assessed on the
basis of gross receipts, other than the tax levied by the veterans bonus tax law, or
insurall?e premiums collected.” (N.]J.S.A. 54:10-3(a)). Since the New Jersey
companies continue to be “subject” to article two of chapter thirteen of Title 54, they
are expressly exempt from the Corporation Business Tax Act.

You are therefore advised that on the basis of the facts which you have stated,
the New York Telephone Company is not subject to taxation by New Jersey; the
surviving New Jersey corporations are taxable as domestic telephone companies under
R.S. 54:13-11 et seq.; but since none of the latter corporations derives gross receipts
from business done in New Jersey, they do not owe any tax to the State.

Very truly yours,

Davip D. FurMmaNn
Atiorney General

By: Muxrry BrocHIN
Deputy Attorney General

Jury 26, 1960

Hon. SaLvaTore A. BONTEMPO

Commissioner

Department of Conservation
and Economic Development

205 West State Street

Trenton, New Jersey

FORMAL OPINION 1960—No. 23
Dear ComMMISSIONER BONTEMPO : '

.We have been asked to interpret the terms “source” and “rated capacity of the
equxpn?e_m” as used in N.J.S.A. 58:4A4. By Laws of 1947, c. 375, N.J.S.A. 58:4A-1,
the Division of Water Policy and Supply in the Department of Conservation was
empowered to delineate areas of the State in which the diversion of subsurface and
percolating waters exceeded or threatened to exceed, or otherwise threatened or im-
paired the natural replenishment of such waters. This power is now exercised by
the Water Policy and Supply Council in the Department of Conservation and Eco-
nomic Development. Laws of 1948, ¢, 448, §101, N.J.S.A. 13:1B-50. In a delineated
aréa no person may withdraw from any subsurface or percolating source more than
100,000 gallons of water in any day without a permit from the Water Policy and
Supply Council. But N.J.S.A. 58:4A—4 provides as follows:

“Any person, corporation, or agency of the public diverting or obtaining
v_vater at the time of the passage of this act, or at the time an area is de-
lineated as provided in section one of this act, in excess of one hundred thou-
sand gallons per day from subsurface or percolating water sources, shall have
the privilege of continuing to take from the same source, the quantity of
water which is the rated capacity of the equipment at that time used for
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such water diversion without securing a permit as provided above.” (Em-
phasis added.)

Particularly you ask whether ‘“source” refers to the well in use or to all or a part
of the aquifer from which its water is drawn and whether “rated capacity of the
equipment” means the potential capacity of the well using the most advanced equip-
ment or its capacity with the equipment actually in use at the time of the delineation
of its area.

Laws of 1947, c. 375, N.J.S.A. 58:4A-1 et seq. introduced the doctrine of prior
appropriation into New Jersey water law. Many western states have established that
the first person to wmake use of surface waters may continue to withdraw a constant
amount notwithstanding the needs of later putative appropriators. 93 C.J.S., Waters,
§ 167 (1956). These states have thus modified or rejected the common law that
riparian owners have a right to insist upon a reasonable use of the water by upper
riparian owners. [bid. See Borough of Westfield v. Whitney Home Builders, Inc.,
40 N.J. Super. 62 (App. Div. 1956). As noted in the Wesifield case the doctrine of
prior appropriation is founded on a theory that first in time makes first in right.
Inasmuch as N.J.S.A. 58:4A—4 rests on a similar policy the decisions in prior
appropriation states announcing the scope of the right of appropriation are useful in
defining “source” within our statute. The  pertinent holdings have been thus
summarized : ‘

“I{ the rights of others will not be materially injured or prejudiced, an
appropriator may, without losing his priority, change the point of diversion
for all, or part, of the water to which he is entitled, the means or method of
diversion, the place of use or storage, the nature or purpose of the use, or the
manner or means of use. This right of change is a property right; but it is
a qualified one, for no such change can be made in point of diversion, means
of diversion, place of use, nature or purpose of use, or means of use, if the
change will be injurious or detrimental to the vested rights of others.” 93
C.J.S., Waters, § 188 (1956).

See also Pouchonlow v. Heath, 137 Colo. 462, 326 P.2d 656 (Sup. Ct. 1958). Therefore
the legislative policy underlying N.J.S.A. 58:4A—4 may be satisfied only by a con-
struction of that section to authorize the drilling of a replacement well drawing on the
same aquifer as the existing well, provided that the replacement well does not
materially change the flow or distribution of the water in the aquifer. Utah Power &
Light Co. v. Richmond Irrigation Co., 115 Utah 352, 204 P.2d 818 (Sup. Ct. 1949)
supports this interpretation of the term “source.” There the court held:

"“* % * We do not believe the legislature intended to make the words ‘water
source’ so inclusive that every person using surface water, percolating water,
spring water or artesian water should all be charged with the costs and
expenses of a commissioner because some part of their flow could be traced to
a common source. We believe that the words were used in their generally
accepted meaning and that ‘source’ was intended to be restricted to one
origin such as a stream, a rise from the ground, a fountain, a spring, an
artesian basin or some similar body; and that it was not the intention of the
legislature to combine a river system with springs and artesian basins for
purposes of distribution and administration, * * ** 204 P.2d at 825.
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The statute does not define rated capacity of equipment. In Polliak v. Smith,
19' N.J. Supe.r. 365 (Ch. Div. 1952), the court interpreted “equipment” as used in a
 will bequeathing property as follows :

“Funk & Wagnalls New Stondard Dictionary of the English Language
(1937) dehnes ‘equipment’ as the act or process of equipping with all needful
'supplies for any special service; ‘equip’ is defined - to provide with all that
1s necessary for a successful undertaking. In Eastern Penn. Power Co. v. State
Bd., &e., 100 N.J.L. 255, 126 A. 216 (Sup. Ct. 1924), our former Supreme
Court defined equipment as: ‘Equipment means that which is needful that
which is necessary.’” 19 N.J. Super. at 369-70. '

Within the above interpretation, the pump and well are equipment, both being an
mtegral part of the undertaking, the withdrawal of water from the eacth. The
Legislature intended to protect wells in use at the capacity at which they could be
used at the time of delineation. Thus if a well “with a yield potential of 1,000 000
gal_lons daily had a pump capable of only 500,000 gallons daily at the l'ime' of
delineation, the rated capacity of equipment js 500,000 gallons. In any similar
e'xam?le the smallest capacity of any part of the diversion equipment is ijts “rated
capacity.”

: Very truly yours,

Davip D. Furman
Attorney General

By: Morton . GREENBERG
Deputy Altorney Gencral

) July 29, 1960.
HonorasLe DwickT R. G. PALMER
Commissioner

State Highway Department
Trenton, New Jersey

FORMAL OPINION 1960—No. 24
DeAr CoMMISSIONER ;

You have raised the question as to whether municipalities along the route of the
proposed East-West Freeway in Essex County may contribute to the cost of con-
struction by contract with the Federal and State governments. The statutes
specifically authorize such participation by municipalities as well as counties. R.S
27 :8-1 provides: -

“The commissioner may apply to and coniract with the United States
'governn.wnt or any official thereof for aid in road work, and with the govern-
ing bodies of counties and other subdivisions of the state for doing such work
with the aid of_the state and federal governments. Such governing bodies-
may _enter into such contracts and raise funds to meet their share of the
cost in the manner provided by law for raising money for the construction
improvement and rnaintenance of roads.” '
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R.S. 27:8-3 provides that where the federal, state and local governing bodies
all contribute to the construction of highways, the contribution of the state is limited
to fifty per cent of the balance of the cost remaining after deducting the amounts paid
by the federal government. As noted in the context of the quoted statute, the local
governing bodies are authorized to raise the funds for their share of the cost as
already pravided in R.S. 40:1-1 et seq. This includes the power to borrow money
and issue bonds.

The statutes were enacted in 1916, L. 1916, c. 236. (Assembly Bill No. 170). The
Statement following the bill stated that the bill was passed to authorize the State
to accept federal aid for road work in accordance with the bill then pending in the
United States Congress.

Federal law also anticipates contributions of local governing bodies Lo the costs
of construction of the interstate highway system. The definition of state funds in 23
U.S.C.A. section 101(a) includes funds raised by the state or subdivisions thereof and
made available for expenditure under the direct control of the state highway depart-
ment. In 23 U.S.C.A. section 110(a) it is provided that after all the plans for the
route and construction are approved an agreement is to be executed by the state
highway department and the Secretary of Commerce for the construction and
maintenance of the roads. Subsection (b) of section 110 provides that the Secretary
of Commerce in executing the agreement may rely upon the representations of the
state highway department with regard to the arrangements or agreements made by
the slate highway department and the appropriate local governing bodies to share in
the construction cost.

The municipalities through which the East-West Freeway in Essex County will
pass undoubtedly anticipate benefits from the construction of the highway as a
depressed highway. The factor that the highway would not be owned or controlled
by the municipalities is immaterial in view of the express authority granted to
municipalities under the statute to contribute and the accruing benefit to them regard-
less of the ownership or control.

Sincerely,

Davip D. FusMaN
Attorney General

July 27, 1960.
FonorasLe Epwarp J. PATTEN
Secretary of Stote
State House
Trenton, New Jersey

FORMAL OPINION 1960—No. 25

DEeaR SECRETARY PATTEN:

You have requested our opinion whether the Secretary of State should accept
for filing a Certificate of Corporate Dissolution prepared and submitted pursuant to
R.S. 14:13-1 or R.S. 14:13-3 if such Certificate of Dissolution is not accompanied by 2
certificate signed by the Director of the Division of Taxation certifying that all
corporate taxes have been paid. .
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. RS 14:13-1 anc.i R.S. 14:'13—3 provide two distinct methods for the voluntary
issolution .of domestic corporations organized under Title 14 of the Revised Statutes.

cor‘norz?hon has been paid in and if the corporation has not yet begun the business for
which it u'/as created. In all other cases a voluntary dissolution may be effected onl

by comp!ymg with the procedure prescribed by R.S. 14:13-1. Under R.S. 14:13-1 thi
cor_poratlon must make a certificate of dissolution, reciting that two-thir&s in. interest
of its sloc.kholdcrs have voted in favor of such dissolution and have consented thereto
.at a r?le.:etmg called upon proper notice, or that all of the stockholders have consented
in v\{rmng to the dissolution without a meeting; the dissolution then takes effect upo

the issuance of a dissolution certificate by the Secretary of State, Under R.S. 14 1[3)5—2
the incorporators of the dissolving corporation must file in the office of the' éecré:(ar

of state a certificate reciting that no part of the capital has been paid in and that th)e’
busme§s of the corporation has not been begun, and surrendering all rights and
f.ranchxses'; the dissolution takes effect upon the filing of the incorporators’ cer-
tificate, _w:thout the Secrctary of State having to issue a certificate of dissolution like
that which is a prerequisite to dissolution under R.S. 14:13-1.

R.S”. 14:13-2 exr?ressly prohibits the dissolution of any New Jersey corporation
unless “all la_xes levied upon or assessed against the corporation by this State i
accordance with the provisjons of chapter 13 of the title Taxation (§54:13-1 et )
shall haye been fully paid, and a certificate to that effect signed by .!he stat Se:-l-)
commuissioner shall have been annexed to and filed with the’certiﬁcale of dissolufior:125
(By N.J.S.A. 52:27R-51, the director of the Division of Taxation is to perform th.e

R:S. .],4:]3_2 requires proof of payment only of taxes levied or assessed in accordance
with cha!ater 13 of the Title Taxation (§54:13-1 et seq.).” The most important ta
formerly m?posed by chapter 13 of Title 54 were repealed by 1. 1945, c.pl62 P 5X7653
%izin:sf:c?;;e/&]z:nuzryl 1, 1946, the same statute which enacted the Cor'poratim;
: .f et (L. 1945, ¢. 162, p. 563, § I et seq., N.J.S.A. 54:10A-1). However,
the form of L. 1931, c. 341, p. 836, § 1, the statutory antecedent of the provision which
1s now R.S. 14:13-2 differed in a material respect from the form in which it was
re—epa-cted as part of the Revised Statutes (1937). Prior to its inclusion in v;,hc
lRevxsxﬁn, ?he statute (L. 193], «. }41, p- 836, §1) required proof of payment of all
axe§ . levied upon or assessed against such corporation . . . in accordance with the
provn'smns of an act entitled ‘An act to provide for the imposition of State taxes upon
certain con_)orations and for the collection thereof’ . . . approved April eighteenth -
thousand eight hundred and eighty-four and all acts amendatory thereof or 5u}> OII;C
mentary therelo. .. " (Emphasis added.) L. 1931, ¢. 341, p. 836 §1; L. 1900, ¢ f26_
p. 316, §1. The Act of 1884 was the first corporation tax law en,aclet’! ir; Ne : J. ’
except for franchise taxes on certajn railroads, and all Jater corporation ta \l” e
amendatory thereof or supplementary thereto. See Black Taxation in Nx 3‘}/5 il
_(ﬁfth ed. .194(].), § 103a ef scq. Consequently, L. 1931, ¢, 3’41 p. 836, §1 :”” o 1te
mcorpor?mon in the Revised Statutes of 1937, expressly r'equired‘ pa}:n‘:e:zr;? llIsl
‘C[OI'DOFQ(.IOH taxes as a prerequisite to dissolution. The courts have frequently her
Thefelxs 2 presumption against a legislative intent to effect a change in substance b'
a revision of the general faws. Mere changes in phraseology, and even the omissio:
of word.s, do not necessarily overcome the presumption. The intention to effect a.
change in substance must be expressed in language excluding o reasonable doubt”
(Emphasis added.) Hartman v. City of Brigantine, 42 N.J. Super. 247, 255 (App Di\-r
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1956), aff’d. 23 N.J. 530 (1957) ; Murphy v. Zink, 136 N.J.L. 235, 245 (Sup. Ct. 1947),
aff’d. 136 N.J.L. 635 (E. & A. 1948) ; In re Hudson County Elections, 125 N.J.L. 246,
254 (Sup. Ct. 1940). Therefore, R.S. 14:13-2 in its present form must be construed to
require that every domestic corporation submit a tax clearance certificate as proof
of payment of all corporation taxes levied or assessed against it as a prerequisite to
dissolution "by its stockholders.” See American Woolen Co. v. Edwards, 90 N.J.L. 69
(Sup. Ct. 1916), aff’d. 90 N.J.L. 293 (E. & A. 1917). See also N.J.S.A. 54:50-11,
54:10A-12 and 54:10B-12.

However, the question remains whether the Secretary of State may accept for
filing a Certificate of Dissolution prepared and submitted by incorporators pursuant to
R.S. 14:13<3 (rather than R.S. 14:13-1) if it is not accompanied by a Tax Clearance
Certificate. In determining this question it should be noted that a corporation eligible
to dissolve under that provision of the statute, that is, a corporation none of whose
authorized capital has yet been paid in and which has not yet begun business, may be
liable for corporation taxes. Most New Jersey corporations are subject to the taxes
imposed by the Corporation Business Tax Act, N.J.S.A. 54:10A-1 et seq. That act
imposes an annual franchise tax upon every domestic corporation far the “privilege of
having or exercising its corporate franchise in this State.” N.J.S.A. 54:10A-2. A
domestic corporation organized under Title 14 of the Revised Statutes acquires that
privilege, and thus becomes Jiable for a tax, from the date of the filing and recording
of its certificate of incorporation since R.S. 14:2—4 provides that the incorporators,
their “successors and assigns, shall, from the date of filing and recording with the
Secretary of State, be a body corporate by the name set forth in the certificate subject
to dissolution as hereinafter provided,” regardless of whether capital has been paid
in or whether the corporation commences the business for which it was created. See
Vanneman v. Young, 52 N.J.L. 403 (E. & A. 1899); Dill on N. J. Corporations,
Section 10, page 46 (5th Edition, 1911). Moreover, there is now an increased likeli-
hood that a corporation seeking to dissolve pursuant to R.S. 14:13-3 will owe a tax.
The Corporation Business Tax Act, as originally adopted, provided expressly that,
“in the case of any corporation which organizes or qualifies on or after January 1 in
any year, no tax shall be payable in such privilege year.” L. 1945, c. 162, p. 571, § 13.
But when the Act was amended by L. 1958, ¢. 63, p. 185 to include an additional tax
measured by income, the quoted provision was omitted. L. 1958, ¢. 63, p. 195, §6.
Consequently a corporation subject to the Business Corporation Tax Act becomes
liable for taxes thereunder as soon as its certificate of incorporation is filed. See
N.J.S.A. 54:10A-17; Cf. Culkin v. Hillside Restaurant, Inc.,, 126 N.J. Eq. 96 (Ch.
1939).

Despite the possibility that a corporation seeking to dissolve pursuant to R.S.
14:13-3 may owe unpaid taxes, two reasons have been suggested why that section,
unlike R.S. 14:13-1, does not require submission of a tax clearance certificate for
dissolution thereunder. First, it is argued that R.S. 14:13-2 refers to “the certificate
of dissolution” to which the tax clearance certificate shall be annexed and that, since
R.S. 14:13-1, unlike R.S. 14:13-3, also expressly refers to a “certificate of dissolution,”
R.S. 14:13-2 was intended to apply 1o cases of dissolution pursuant to the former
statute, but not to the latter. However, although R.S. 14:13-3 does not expressly
refer to the phrase “certificate of dissolution,” it does require the incorporators to file
a certificate which has the effect of dissolving the corporation; certainly this can
aptly be described as a certificate of dissolution. Parenthetically, it may be noted that
the numerical arrangement of the three sections referred to in the Revised Statutes
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is of no significance since R.S. 14:13-2 was enacted as a separate statute and was
thecefore -presumably intended to apply to all dissolutions which may reasonably be
comprehended within its terms. R.S. 1:1-5; dsbury Park Press v. City of Asbury
Park, 19 N.J. 183 (1955) ; In »e J.W., 44 N.). Super. 216, 224 (App. Div. 1957).

The second objection is that R.S. 14:13-2, like R.S. 54 5011, N.J.S.A. 54:10A-12
and N.J.S.A. 54:10B-12, make the obtaining of a tax clearance certificate a
precequisite foc dissolution of a corporation by its stockholders, but not, expressly
at least, by its incorporators. It should be noted, however, that R.S. 54:50-11,
N.J.S.A. 54:10A-~12 and N.J.S.A. 54:10B-12 supplement R. S. 14:13-2 and prohibit
any dissolutions “by the action of the stockholders or by the decree of any court”
unless all taxes are paid. These statutes arc clearly intended to comprehend all
types of dissolutions by referring specifically fo the two generic subclasses, ..,
voluntary dissolution by act of the corporation itself and dissolution through court
action. Siroilarly, the reference in R.S. 14:13-2 10 dissolutions by ‘'stockholders”
should be construed to apply to all voluntary dissolutions. There is no rcason why a
corporation dissolved by its incorporators should be exempt from lhe requirement of
obtaining a tax clearance certificate when that requirement is imposed on all olher
voluntary dissolutions. Consequently, the term “stockholders” in R.S. 14:13-3, R.S.
54:50-1) and N.J.S.A. 54:10A-12 and 54:10B-12 must be construed to include “in-
corporators” within the meaning of R.S. 14:13-3. In Storage Co. v. Assessors, 56
N.J.L. 389, 392 (Sup. Ct. 1894), a case construing the former capita) stock tax, the
court said, “The General Corporation Act, under which this company was organized,
treats the persons named in the certificate as the stockholders who hold the shares

of the company's capital stock, and throughout the act persons who have become
subscribers for stock are regarded as stockholders.” To the same effect, see Burks v.
Watker, 124 N J. Eq. 141, 145 (Ch. 1938), cf. Biechowski v. Motarese, 54 N.J. Super.
333, 343 (App. Div. 1959).

The cited statutes expressly direct that “no certificate of dissolution or with-
drawal shall be issued by the Secretary of State and no Certificate of Merger shall be
filed with him” unless a tax clearance certificate is filed. The statutes do not,
however, expressly prohibit the Secretary of State from filing a certificate of
dissolution prepared by the incorporators pursuant to R.S. 14:13-3. But such a
prohibition is the necessary implication of the statutes previously referred to. Since
no corporation may he di_ssolvcd unless all of its taxes have been paid, the Secretary
of _State should not permit a corporation to eflect a dissolution by filing its
certificate unless he is satisfied that the taxes have been paid. See Teras Co. v.
Dickinson, 79 N.J.L. 202 (Sup. Cr. 1910). Since a tax clearance certificate is the
most satisfactory proof that taxes have been paid, the Secretary should not accept
a certificate of dissolution for filing unless it has annexed thereto such a tax clearance
certificale.

Very truly yours,

Davip D. Furman
Attorney General

By: Murry BROCHIN
Depuly Attorney Generel
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August 23, 1960.
Joserr SoLxMINg, Secretary
Essex County Board of Taxation
Hall of Records, Room 201
Newark 2, New Jersey

FORMAL OPINION 1960—No. 26

Dear Mg, SouiMing:

We have the request of the Essex County Board of Taxation for an opinion as
to 1ts power and awthority to entertain a petition filed on August 15, 1960 by a
taxpayer of the Township of Maplewood concerning assessments in that municipality.
The petition was filed by the taxpayer individually and “on Behalf of 2 Group of
Taxpayers.” We are also asked what procedure should be followed if the board of
taxation has jurisdiction to entertain the petition,

The petition makes the {o)lowing general charges:

1. That the "re-appraisa) and assessment” of properties » Maplewood was
improperly conducted; and

2. That the resulting assessments asre improper, many properties being
over-assessed and other properties under-assessed:

Petitioner asserts that "specific jnstances of inequalities are legion, and have
been admitted as such by officials of Maplewood”; "that business properties in the
Township are under-assessed, and that the burden of taxation 15 being borne by
residential properties”; that a taxpayer was “10ld” not 1o advise “Trenton” (state tax
authorities) of the true selling price of a certain properly; and that hundreds of
taxpayers have signed a petition to the municipal authorities and the couniy board
of taxation seeking a reasscssment.

The petitioner asks the county board of taxation to make an investigation and to
reassess the properties in Maplewood or to “cause a reassessment of all the real
property in the Township of Maplewood” in accordance with applicable Jaws.

Reference to numerous provisions in our tax Jlaws relating to assessments is
necessary in order to answer the questions you have posed. At the outset, notwith-
standing the filing of the petlition on August 15, 1060, we question whether the
pctition as presently drawn is of a naturc that comes within the appeal sections
under Article 4, Chapter 3 of Title 54, particvlarly N.J.S.A. 54:3-21. N.J.S.A.
54:3-21 permits the filing of a petition of appeal on ar before August 15th in any
tax year by a taxpayer "feeling aggrieved by the assessed valuation of his property, or
feeling that he is discriminated against by the assessed valuation of other property in
the county * * ®” A taxing district also has the cight to appeal vnder that section if
it feels "“discriminated agasnst by the assessed wvaluation of property in the taxing
district, or by the assessed valuation of property in another taxing district in the
county * ¥ ** Thig section relates to an appeal directed at individual jtems of taxable
property. Such appeals seek fo alter a specific assessment on a specific piece of
property for the tax year in question. This statute requires that a copy of the
petition of appeal shall be filed with the county board of taxation and also with the
assessor, clerk or attorney of the taxing district, “setting forth the cause of
complaint, the nature und location of the assessed property and the relief sought.
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The petition shall * * * contain such further information as may ke from time to
time prescribed by rvule of the board * * *” Where a municipality seeks to alter by

this appeal the individual assessment of a propeérty, notice must be given to the-

praoperty owner, although such natice is not provided for iu the statute, Jersey City v.
Davision of Tox Appeals, 5 N.J. Super. 375, 385 (App. Div. 1949), aff'd. 5 N.J. 433
(1950). The latter case recites that the City of Jecsey Cily in one year filed 34,341
separate appeals.

The petition at hand may be regarded as fasfing lo sofRciently specify the
location of each parcel of properly according to rules ang reguiations of your board
for the purposes of treating this petition as an appeal from the assessment of each
such property. In any case, the lack of wofice to a properly owner whose assessment
might be changed by such an appeal would prevent the acceptance of this petition as
an individual assessment appeal, as coniemplated by N.J.S.A. 54:3-21. Thus, we
view the appeal as a general complaint seeking an investigation, review and
reassessment of all real property assessments in the Township of Maplewood.

The power 1o investigale and to order reassessments is expressiy given to the
(State) Director of the Division of Taxation. See: Articles 3 and 4, Chapter 1 of
Title 54, specifically, R.S. 54:1-16 and 17; R.S. 54:1-18 to 32, inclusive. We do not
consider the express grant of authority to the Director of the Division of Taxation
to conduct investigations under circumstances specified in the statutes as exclusive or
as a prohibition vpon the power of county boards of faxation concurrently to
investigate and review assessments and assessing practices for appropriate purposes.

Assessments are made with relereuce to their ownership and value on October 1st
of a pre-tax year. N.J.S.A. 54:4-1. Each item of taxable property is listed by the
assessar on 2 tax list and duplicate which is thereafter filed with the county board of
taxation on January 10th in each tax year. N.J.S.A. 54:4-35. This latter statute
provides that:

“The assessor shall begin the work of making assessments upon real and
personal property on Qctober first in each year and shall complete the work
by January tenth following, on which date he shall attend before the county
poard of taxation and file with the board his complete assessment }ist, and a
true copy thereof, to be called the assessor's duplicate, properly made up and
legibly wrilien in ink, %o Dbc examined, revised and correcled by the board
as heveinafter previded.” (Emphasis added.) '

Among the provisions for examination and revision of the tax lists is N.J.S.A.
54:4-47, This section refers to the process of equalizing, reviewing and correcting,
Yafter investigation,” individval property assessments. ity of Passaic v, Passaic
County Board of Taxation, 18 N.J. 371, 379 (1955). But these activities of the county

board of taxation must be complete on or before May 1st in each year, when the tax
duplicate is finally returned to the tax collectors of each taxing district, N.J.S.A.

54 :4-55. Thereafter, changes in individual assessments can be made by the county
board of taxation only as the result of appeals filed pursuant to N.J.S.A, 54:3-21.
Because of the numerovs duties to be performed by the county board of taxation
hetween January 10th and May st of each tax year, it is difficult, if not impossible, for
the county board of taxation to engage in a broad program of investigating, revising

and reassessing nuimerous individual assessments in any one taxing district, let alone

the county as a whole. Thus, the courts have emphasized time and again that the
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responsibility for accurate and fair assessments falls primarily upon the assessor of
each texing district. See: Village of Ridgefield Park v. Bergen Couniy Board of
Taxation, et al, 31 N.J. 420, 432 (1980), where Chief Justice Weintraub stated that the
county board of taxation “canmot be expected to assume the primary role of the
assessors” and that the county board “had neither the time por the funds for so
massive an effort” as is required to correct assessment ralls through municipal-wide
revaluations.

It is our view that all county boards of taxation have the power and authority at
all times, in their discretion, to investigate and examine assessments in any
municipality of the county in which the board has jurisdiction. Although such re-
view cannot alter individual assessments except under N.J.S.A. 54:4-47 or where
jurisdiction is conveyed to the couvnty board by an appeal pursuant io N.J.S.A.
54:3-2), 1he board may well conclude that an investigation is warranted to perform its
functions under R.S. $4:3-16, or to prepare for the functions it may perform in a
subsequent year under N.J.S.A. 54 :4-47,

R.5. 54:3-16 provides as follows:

“Each county board of taxation shall have supervision and centrol over all
officers charged with the duty of making assessments for taxes in every
taxing district in the county. Such officers shall be subject to, and shall, in
making assessments, be governed by such rules, orders or directions as may be
issued by the county board, in the enforcement of the objects of this title.
Before making any such rules, orders or directions, the county board shall
submit them to the state lax commissioner, and no rule, order or direction
shall be considered adopted by the county board until approved by him.”

it is 1mplicit in the above statute that the county boards of taxation have the
power to investigate assessing practices in order to promulgate or revise its rules
and directions for the supervision of assessors. Likewise, the Directar of the
Division of Taxation has the power to investigate and examing assessing practices in
order to pass upon rules and directions af the county boards. The pawer and authority
to investigate assessing practices is also an incident to the authority given to the
county boards of taxation and the Director of the Division of Taxation regarding
removal of assessors for improper conduct. Jee: Article 6, Chanter 1, Title 54 (R.S.
54:1-36 et seq). - ’

The power to investigate and review assessments and assessing practices is as
much in the interest of assessors and municipal officials as it is in the interest of
numerous complaining taxpayers. Under appropriate circomstances it may be as
desirable to know that assessments have been properly made as 1o know that they
have been improperly made. The power to examine and review assessments and to
make rules to govern the conduct of assessors is directed toward the cure and
improvement of assessing practices and not necessarily toward the condemnation or
revision of specific assessments,

You are therefore advised that a county board of taxation has jurisdiction,
within its discretion, to enfertain the petition in question for the purposes indicated

-above. Having authority to review assessrnents and assessing practices, the board may

employ a procedure which it deems reasonably appropriate to develop all pertinent
facts for its study. The procedure should afford notice to all interested parties and the

-gpportunity to be heard. The authority for review and the procedure to be followed
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relates to the aeeds and concerns of the assessor as well as individual taxpayers and
your ‘board.
Very tculy yours,

Davio D. Fusman
Atlorney Generat

By: Tueooore 1. Borrer
Depuly Attorney General

October 17, 1960.
Bonorauvee Joun A. KErvICK
State Treasurer
State House
Trenton, New Jersey

FORMAL OPINION 1960—No. 27

Dear Mr. Kervick :

You have requested our interpretation of N.J.S.A. 18:13-11270(e) of the
Teachers’ Pension and Apnuity Fuad-Social Security Integration Act (P. L. 1955, c.
37) in applying the Social Security offset ceiting of December 31, 1959, See also
N.J.S.A. 43:15A-59(d).

N.J.S.A. 18:13-112.70 provides:

"When a2 member who retires reaches age 65 or upan cetirement of a
member after the attainment of age 65, the board of trustees shall reduce the
ceticement allowance by the amount of the old age insurance beneht uader
Title YL of the Social Secucity Act paid or payable to him whether received
or not. Membership in the retirement system shall presume the member’s
acceptance of and consent to such reduclion. However, such reduction shall
be subject to the following limitations:

* x *

“(e) Any increase in the amownt of the old age insurance benefil under
Title 11 of the Social Security Act to lake eflect after December 31, 1959,
shall be disregarded in determining the awmounmt of such reduction from the
vetirement allowance.” (BEmphasis supplied.)

We are concerned in this opinion wilh the maximum offset to be made from
state employees’ retiremeat allowances by rcason of the 1958 increase in federal
Social Security benefits. The act of August 28, 1958; P.L. 85-840; 72 Stat. 1013,
1020. This federal legislation provided for anm across-the-board increase in Social
Security benefits and in addition thereto, it also increased the maximum eligible
avecage monthly salary of all insured individuals from $350 per month to $400 per
month, as of January 1, 1959.

It is clear that the new federal benefits provided in the 1958 table took eflect in
January of 1959. Section 101(g) of P.L. 85-840.

There is no question that by December 31, 1959 the 1958 schedule of benefils was
fully effective, bath legally and factually, as to all emgloyees with an average mwonthly
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earning of $350 or less. It is also clear that the 1958 schedule of benehts was fully
eflective by reason of federal law in Jaavary of 1959. But by December 31, 1959,
becanse the new maximum eligibte monthly salary, $400, had only been in effect for
a year, the highest amount of monthly primary insurance payable {0 an insured
individual who decame eligible as of that date was $1)9. Such a person had not had
sufficient time since the passage of the increase to earn a 3400 average for the total
salary period considered by the federal government. 42 US.C A §415h.

The essence of the question asked in inlerpreling N.J.5.A. 18:13-112.70(e) is
whether the offset freeze concerned increases in the schedute of fedecral benefits legis-
lated after December 31, 1959 or whether it concerned increases in eligibility for
benefits to an employee based upan his salary experieace comparatively, before and
after December 31, 1959. For the reasons hereinafter stated, it is our opinion that
the Legislature intended the affset ceiling to be determined by the federal table of
berefits in effect prior to December 31, 1959 and not the maximum benefits as ol that
date because of salary experience.

Ta assure that Social Security integration was equitable to all public employees
in view of the possibility of increased federal benefits at a later date, the Legislature
imposed a limitation upon the state offsct of federal benchts from retirement allow-
ances, to the effect that increases in the amount of old age benefits after 1959 are
disregarded in determining the affset, N.J.S.A. 18:13-112.70(e).

We must determine whether the benefit increases carcesponding to that portion
of the $50 increase jn eligible monthly salary are to be disregarded insofar as they
could not have heen earned prior to December 31, 1959. Because the increase was not
in effect long enough for employees to aggregate sufficient months at such higher
rate, they could not earn the full average by that date. We have a sitvation where
the schedule of bencfits is most definitely o effect but the maximum amount of in-
creases thereunder cannot be earned until a date subsequent to January 1, 1959,

An employce who was making over $400 a month for many years prioc to 1958
only received credit for $350. He cannot take advantage of the maximum $127 primary
insurance benefit unless he works sufficient years after 1958 at the new eligible salary
maximym to reach a maximum average. Thus, as his salary average increases, and
benefits, accordingly, he argues that 2ll benefits for which he became etigible after
December 31, 1959, are truly an “increase.” Accordingly, for an employee who begins
service after January 1, 1960, or for an employee whose salary is far below the $400
per month éverage until after December 31, 1959, Social Security benefits are based
upon the 1958 table and upon his total eacning experience, even if it be zero, from
the date of January I, 1951 or his twenty-first birthday. Since these employees were
either not entitled to any benefus on December 31, 1959, or, a small benefit based

‘upon prior earnings, they, too, can argue that the benefits reccived at Social Security

age based upon salary after December 31, 1959 are an “increase” over the insurance
beneft payable prior thereto. It can thus be seen that if the Legislature were intend-
ing to exclude increases as determined by an individval’s eligibility, as opposed to
legislative increases in the table of benefits in effect, virtually every employee retiring
in the future could seck to avoid a major portion of the Sacial Security offset by
this argument. The mere fact that certain, or ail, employees do not earn the maxi-
mum benefit by the cutoff date, December 31, 1959, does not make the {ederal increase
ineffective.

There is no question that the intent of this law was not to disregard all offset
merely becavse Social Security berefits had not become effective or capable of com-
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putation prior to December 31, 1959, Such would be an unreasonable result that
would nullify the law virtually to all public employees. Cf. Dvoykin v. Dover Tp,,
29 N.J. 303, 315 (1959) ; Schierstead v. City of Brigantine, 29 N.J, 220, 230 (1959).
It is more reasonable to construe the law in a manner that gives it reason, and con-
sistency in its application to all employees. Robson v. Rodrigues, 26 N.J. 517, 528
(1958). In 1958 the schedute became coropletely effective to all emplaoyees with an
average earning of $350 or less. It further became eflective, prior to December 31,
1959, for that ciass of employees with an avecage eligible salary of $400. The federal
law, in creating a new class of henehts, 1.¢., for those with an avervage eligible monthly
salary of between $350 and $400, increased such benefits at that time. The benefits
of this class have not been increased or changed since the cutofl date. There were
persons eligible for benefits in that new class priot to December 31, 1959, and even
though none in the class had attained the full maximum average, the class never-
theless existed.

There is no legislative reason to discriminate between employees with an average
salacy of $350 or less and those with a higher cligible average salary. The 1958 table
became fully effective as to both. Such obvious difference of treatment would have
to be spelled out by the Legislature in order to view the federal table as effective as
to some but not as to others.

Legislative interpretation and logic support the conclusion we have reached in-
dependently of an historical anmalysis of this statutory formula, However, the con-
sistent administrative interpretation and practice under N.J.S.A. 18:13-112.70(e)
and N.J.S.A. 43:15A-59(d) are also a supporting 2id in construing the legislative
inteat with the conclusion we have reached. Lane v. Holderman, 23 N.J. 304, 322
(1957). The State Treasurer as general administrator of the Social Security pro-
visions and the integrated retirement laws, N.J.5.A. 43:15A~]1, N.J.S.A. 43:22-2(e),
8, and the actuary for the respective boards of trustees, N.J.S.A. 43:15A-18, 19,
N.J.S.A. 18:13-112.59, .60, have both interpreted this legistation to include all in-
creased benefits pursuant to the 1958 federal table as subject to offset. The actuary
has actually projected the cost for maintaining the retirement systems on an actuarily
sound basis by treating the 1958 schedule of Lenefls as fully effective prior to De-
cember 31, 1959, Any change would result in a severe impact on the retirement
system threatening its actuarial soundness. The strong administrative interpretation
thus supports the legal analysis hereinabove set forth.

Therefore, we advise you that N.J.S.A. 18:13-112.70(e) and N.J.S.A. 43:15A-59
(d) should be construcd to compute the offset from retirement alfowance on the
basis of the federal benefit table in eflect prior to Decembeyr 31, 1959 based upon the
eligible monthly earming expericnce of an employee at the time of Social Security
eligibility even though such experience includes an average monthly salary increase
after December 31, 1959. In view of the identity of language and purpose, the same
result follows as to N.J.5.A. 43:15A-59(d).

Very truly yours,

Davio D. FuaMman
Attorney General

By: Lze A, Houiey
Depuly Atlorney General
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Ocroeer 21, 1960
HonoraBLE JoHN A. KErvick

State Treasurer of New Jersey
State House
Trenton, New Jersey

FORMAL OPINION 1960—No. 28
Dear MRr. Kervick :

You have asked whether shares of common or preferred stock of private corpo-
rations which are purchased as investments for certain retirement funds can legally
be registeced in the name of a nominee intead of in the name of Boards of Trustees
of the respective retirement systems. The Division of Investment is now purchasing
approved stocks under regulations adopted by the State Investment Council. Invest-
ment in stocks of private corporations has been expressly authorized by the Legis-
lature. Laws 1959, ¢. 17; N.J.S.A, 52:18A-88.1. It will facilitate the administration
of the stock investment program to register the certificates of stock in the name of
the nominee of a “custodian” bank. Various banks pow act as custodians of state
funds and sccurities under custodial agreements authorized by N.J.S.A. 52:18A-8.1
el segq.

Nominee Registration by Trustees Generally

The probleav presented has commonly confronted banks and other corporate fi-
duciaries as well as individual trustees in the investment in stocks and other securities.
The problem arises from the common law rule that a trustee is under a duty to separate
trust property {rom all other property, to “earmark’” property as belonging to the
trust, and, hence, to register securities iz his name as trustee and not in the name
of his nominee. Under the common law rule, a lrustee commits a breach of trust
when he takes title to tcust propecty in his individual name, even though he does not
mingle the property with property of his own. 1I Scotf on Trusts 1328, §179.3
(2d Ed., 1956) ; 27 N.Y.U. Law Rev. 687 (1952) ; Bogert, Trusts and Trustees (2d
Ed, 1960) 297, §596. Without authorization by statute or in the trust instrument
itself, the duty to earmark was considered absolute. Bogert, “Trust Investments:
Earmarking or Nominees?”, 24 Tex. L. Rev. 418 (1946). The trustee, therefore, is
guilty of a breach of trust if he invests trust funds in shares of stock or other securi-
lies which are registered in his individual name or that of a third person, rather than
in his name as trustee. Scetr on Trusts, supra, §179.3. See: In ve Buckelew, 128
N.J. Eq, 81, 82, 87 (Prerog. Ct. 1940), af’d., 120 N.J. Eq. 383 (E. & A, 1941)
where a carporate trustee was charged with the depreciation of a municipal negotiable
bord for failing to register the bond in its name as trustee. (Note, however, the
exceplion which permits bearer bonds to be held without being so “earmarked.” 24
Tex. L. Rev. 417 (1946) ; 27 N.Y.U. Law Rev. 683 (1952).)

One reason for the rule is stated as follows - (Bogert, Trusts and Tcustees, 298
§596) :

“If a trustee is permitted to hold the trust res just as he holds his indi-
vidual property, he may be subjected to a strong temptation to take the trust
property for lumself and allocate to the trust one of his own less advan-
tageous pieces of property. * * * J{ he owns the bouds of different corpo-



64 OPINIONS

rations, part of which are trust property and part privately owned by him,
the trust bonds are not marked as such, and some of the bonds advance in
value while others depreciate, therc is a temptation to assert that the inferior
bonds were those which he held in trust and the superior ones were his own
property. If the trust property is clearly jdentified as such when it is first
taken over by the trustee and continuously held in this way, the trust will
inevitably take the losses or gains coming from the property, and the trustee
can have no option to claim it as his own.”

See also: Liberty Title & Trust Co. v. Plews, 6 N.J. Super. 196, 207-210 (App.
Div. 1950) where the court condemned the practice of not promptly earnarking trust
investments, saying:

“When the plaintiffi bank took morlgages in its jndividual capacity with
a view towards ultimately distributing them amongst its customers, its trusts
and itself, it placed itsel{ i a position of divided loyalty apd subjected itself
to improper temptation. Thus, in cach instance -of selection, arose the possi-
bility of a conflict between the interests of the trust on the one hand and
the interests of the bank’s commercial department on the other hand.”

Notwithstanding these rvles of law, it is reported that “many trust institutions

held mortgages, stocks, and other investments eithcr in their own names, or in the

name of a nominee of the trust institution, without reference to any trust, during the
generation immediately precedipg the depression of 1920.” Bogert in 24 Tex. L. Rev.
419, 421 (1946). This practice was inspired in part by the -dificulties in transferring
stock certificates held in the name of trustees.

Under the rules of the New York Stock Exchangé and the New York Curb
Exchange, “the ténder of securities registered in the name of 2 fiduciary is not good
delivery.” 27 N.Y.U. Law Rev. 691 (1952). There is a duty upon corporations to
ascertain, where a transfer of stock is demanded, whether or not the transfer is duly
authorized. A corporate transfer agent is put on notice to discover the extent of the
trustce’s authority to make the transfer. 27 N.Y.U. Law Rev. 691 (1952). A change
in this rule has bcen brought about by the Unjform Fiduciaries Act, §3, adopted
in New Jersey by L. 1927, ¢. 30, §3, N.J.S. 3A :41-3, which provides that inguiry
need not be made by a corporation or its transfer agent as to the authority of a
fiduciary to transfer shares of stock or other securities. Liability wil) not attach
without actua) knowledge of a breach of trust. Nevertheless, proof of authority is
still required by many transfer agents as a matter of precaution. Thus, it can readily
be secen how cosily and slow is the process of tramsferring stock in the name of a
trustee. It is particularty cumbersome when the fiduciaries are trustees of a public
employees’ retirement {und, whose investments are made by state officers under statu-
tory controls and regulations of an investmen! ¢ouncil, and not pursuant to a single
trust docu:nent.

The stock market crash of 1929 and the depression of the 1930's hastened two
" changes in the Jaw. One change was made by the enactment of statutes which legalized
the practice of certain fiduciaries of registering securities in the name of its nominee,
See: N.J.S. 3A:15-7, enacted by L. 1944, c. 114, auvthorizing banks and trust com-
panies acting as hduciaries in New Jersey to register shares of stock and olher securi-
ties in the name of a nominee, without disclosing the fiduciary capacity, providing
certain safeguards are maintained. The sccond change in the law exonerated from
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liability a trustee who in good faith takes title 1o trust property in his individual
name and no loss results therefrom. This rule was incorporated in Comment &, § 179,
Restatement of Trusts (1935). Section 179 restates the common law rule requiring
the separation and earmarking of trust property. But Comment d, while repeating
the earmarking rule, changed the rule of damages. Part of this comment is as follows:

“If the trustee takes title to the trust property in his individual name in
good faith, and no loss results from his so doing, he is not liable for breach
of trusl. * * * The breach of trust in such a case is merely a technical breach
of trust, and no loss has resulted therefrom. * * * Even if he acted in geod
faith, if a loss resulted from the fact that he tool title in his own name, as
for example if his personal creditors were thereby enabled to reach the
property iree of trust, he would be liable for the loss.”

The Restaternent rule as to losses was expressly adopted in New Jersey and
numerous other states. Cox v. Camden Safe Deposit & Trust Co., 124 N.J. Eq. 490,
502 (Chan. 1038). Nevertheless, it is apparent that unless authorized by statute or
the terms of the trust instrument, a trustee is guilty of' a technical breach of trust for
failing to register shares of stock in his own name, as trustee, even though there

would be no lability without loss.

The Retirement Funds in Question

N.J.S.A. 18:13-112.4 provides as to the Teachers’ Pension Annuity Fund, “By
that name all its business shall be transacted, its funds invested, warrants {or money
drawn, and payments made and all of its cash and securities aud other property held.”
An identical provision applies to the Public Employees’ Retirement System of New
Jersey. N.J.S.A. 43:15A-6i. Under N.J.S.A. 43:)6A-2, in the system known as The
Police and Firemen's Retirement System of New Jersey, it is provided that “by such
name all of its business shall be transacted, al) of its funds invested, and all of its cash
and securities and property held in trust for the purpose for which received.” The
moneys in these retirement systems are trust funds; benefits are exempt from at-
tachment, levy and garnishment (N.J.S.A. 18:13-112.53; N.J.5.A. 43:15A-53; N.J.S.A.
43:16A-17); and each fund is administered by a board of trustees (N.].S.A,
18:13-112.58: N.J.S.A. 43:15A-17; N.J.S.A. 43:16A-13).

However, the transacting of business and the “holding™ of assets of the retirement
systems is largely 2 matter of recording trausactions and bookkeeping. The State
Treasurer is the legal custodian of the funds. N.J.S.A. 18:13-112.64; N.J.S.A.
43:15A-35; N.JS.A. 43:16A-14. N.J.S.A. 18:13-11264 (Teachers’) and N.J.S.A.
43:15A-35 (Public Employees’) are identical provisions as follows:

“The State Treasurer shall be the custodian of the funds created by this
act, shafl select all depositories and custodians and shall negotiate and exe-
cute custody agreements in connection with the assets or investments of any
of said funds.

“All payments from the funds shall be made by him only upon voucher
signed by the chairman and countersigned by the secretary of the board of
trustces. No voucher shall be drawn, except upon the authority of the board
duly entered in the record of its proceedings.”

N.J.S.A. 43:16A-14 (Police and Firemeu's) is similar to the above sections. In
practicc, then, the moneys and other securities are in the custody of the State Treas-
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visions for iademnification ageinst losses mwust be con'laincd therein T;J”}gr;-
52:18‘A—8_43. As _noxed above, the use of nomince registrations by banks is a'wideg. e d
Practice in the investcaent field and s expressly authocized under N.J.§ 3A?1r5~a-7

e shares of stock regis-
legislation autharizing
or expressly prohibits

ATTORNEY GENERAL 67

where a bank acts as the sole benehciary or as a co-bencficiary and has the consent
of s co-beneficiaries.

[n genera), investment functions avc performed by the Division of Investment
under authority of L. 1950, c¢. 270, as amended. N.).S.A. 52:18A-79 ¢! seq. See in
particular, N.J.S.A. 52:18A-88.1, enacled by L. 1959, c. 17, §1. See also: N.J.S.A.
52:18A-100 and N.J.S.A. 18A:13-112.63. The practice followed in the purchase of
commion stacks s as follows: The Dircclor of the Division of Investment sends a
recommeundation form to the retirement syslem prior to making a purchase. Unless
disapproval is received within 48 hours (N.J.S.A. 52:18A-85), the Director makes
the stock pucchase by telephone and exchanges with the broker written confirmations
of the purchase. The confirmations of the Director and of the broker both indicate the
pension fund for whose account the stack was purchased. There is, therefore, an
immediate record of the account for which the stock was purchased, the name of the
stock, the quantity and the purchase price. Througl a New York bank and various
transfer agents, the certificates of stock are ultimately delivered to the New Jersey
custodian bank. A letter 1s also sent to the custodian bank by the Direclor transmit-
ting to the bank a copy of the purchase confirmation sent to the broker as well as a
check to cover the purchase cast. The letter instructs the bank to pay for ard receive
the securities from the broker and to hold said securities for the pension fund on
whose behalf the investment is made. Dividends rcceived by the bank are crediled to
the pension account and statements are furrushed by the bank to the Dircctor and
the boards of trustees of the respective pension systems.

The refationship of the custodian bank to the state and the pension systems is that
of an agent and custodian under contract. For some purposes, an agent or custodian
bears a fiduciary relationship to its principal, and owes the principal an obligation
of loyalty not unlike that of a trustee. See: Porter v. Woodrnff, 36 N.J. Eq. 174,
179-181 (Chan. 1882). Undoubtedly, au agreement reciting that the obligations im-
posed upon the custodian bark shall be deemed to be trust obligations and the bank
shall be deemed to be a trustee of the securities and assets deposited pursuant to the
agreement would establish the fduciary character of the relationship. In this sense,
the custodian bank would be a co-fiduciary with the board of trustees of each retire-
ment sysiem as to the funds and securities subject to the agreement, As such, the
Treasurer may provide by agrecment, with the consent of the boards of trustees of
the respective rctirement systems, that securities held by a custodian bank may be
registered and held in the namme of a nominee of the bank without disclosing the
fiduciary capacity. The authority lies in the power of the Treasurer (o determiue the
teris of the custodial agreement under N.J.S.A. 52:18A-8.1 et seq. and the provi-
sions of N.J.S. 3A :15-7 which permit banks acting as fiduciarics to register securities
in the names of their nominees.

The conditions impostd by this Jatter statute when sccurities are registered in the
name of a nominee are as {ollows:

"(1) the records of the fiduciary or fduciarics and all accounts rendered by
i1 or them shall at all times clearly show the ownership of the securi-
ties so registered,

(2) such securities shall at all times be kept separatc and apart from the
assetls of such bank, trust company, savings bank or national bank and

(3) the nomince shall not have possession of or access to the securities.”
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The statute further provides that “The corporate fiduciary shall be liable for any loss
occasioned by the acts of the nominee with respect to securities so registered.”

The State Investment Council has authorized the investment in common stocks
for the three pension systems mentioned above, the Teachers,” Public Employees’ and
Police and Firemen’s, The statute authorizing such investments limits the investment
in common stock to not more than 10% of the book value of any such fund. N.J.S.A.
52:18A-88.1. As a practical matter, we note that the sumns invested at the present
time in non-registered bonds greatly exceed the maximum investment in common
stock authorized for the three funds in question. These non-registered bonds are in
the possession of custodian banks. Their ownership by the respective funds is re-
flected solely in the books and records relating to each transaction, Non-registered
or bearer bonds may be transferred to a holder in due course by delivery alone. The
Legislature has required that custodial agreements impose liability upon the bank
for loss that may occur from the improper conduct of the bank, its officers, employees
and agents. N.J.S.A. 52:18A-8.3. The agreement under which stock certificates
would be registered in the name of the nominee should contain a similar provision.
No greater risk is entailed by the use of nominee registration.

You are therefore advised that under appropriate agreement between the State
Treasurer and custodian banks, {or the handling of securities by such banks in trust
for the specific purposes of such agreement, and with the consent of the boards of
trustees of the respective retirement systems, shares of common and preferred stock
of private corporations may be legally registered in the name of a nominee of such
banks. S ' '

Very truly yours,

TrEODORE 1. BOTTER
Assistant Attorney General

Novemser 7, 1960
HonorasLe DwIGHT R. G. PaLMex
Commissioner, State Highway Department
1035 Parkway Avenue
Trenton, New Jersey

FORMAL OPINION 1960—No. 29
DearR COMMISSIONER : '

You have requested an opinion whether the State Highway Commissioner may
sell air rights over State highways or State highway rights of way. You have indi-
cated that where State highways cut through land located in densely populated areas,
requests have been made to purchase air rights over such highways so as to make
available for use such locations for suitable development which will not interfere
with the highway.

It is our opinion that you have the power to sell such air rights. N.J.S.A, 27:12-1
authorizes the Commissioner to dispose of property not needed for public use. In part,
this section states that:

“When real estate or any right or interest therein has or shall have come
into the possession or control of the commissioner, or when he has or shall
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have taken real estate or any right or interest therein in the name of ghe
state for the use of the state in the improvement, betterment, reconstruction
or maintenance of a state highway, and the commissioner has or shall have
determined that the property so acquired is no longer required for such use,
he may * * ¥’

sell, jease or exchange such real estate or interest therein according to oth§r condi-
tions that do not need examination for the purpose of answering this question.
New Jersey, by statute, has codified the common law doctrine that the'owner
of the lands has exclusive control over the immediate reaches of the envglopmg at-
mosphere. Hyde v. Somerset Air Service, 1 N.J. Super. 346 (App. Div. 1948) ;
United States v. Gausby, 328 U.S. 256 (1946).
N.J.S.A. 46:3-19 states that:

“Estates, rights and interests in areas above the surface of the groun.d whe_ther
or not contiguous may be validly created in persons or corporations other
than the owner or owners of the Jand below such areas and shall be deemed
to be estates, rights and interests in lands.”

Air rights pass by descent and distribution as do other estates, N.].S..{’x..46:3—20,
and are subject to the same rights, privileges, incidents, .pc_;wers and restrictions per-
taining to other estates, N.J.S.A. 46:3-21. Laws pertaining to regular estates and
Jand also apply to areas above the surface of the ground, N.J.S.A. 46:3-22.

Therefore, subject to the terms of N.J.S.A. 27:12-1 relating to the procedure
‘o be followed regulating the manner of the sale or exchange o'f such la'nds, you are
authorized by statute to convey air rights above highways and highway rights of way
which are owned by the State.

Very truly yours,

Davip D. FURMAN
Attorney Generol

By: Davip M. Satz, Jr.
Assistant Attorney General

NoveMser 7, 1960
HonorarLE JoHN A. KERVICK
State Treasurer
State House
Trenton, New Jersey

FORMAL OPINION 1960—No. 30

Dear Mr. KERVICK:

You have asked whether certain taxes, penalties and interest which au:e owed
to the State pursuant to R.S. 54 :43-6 and R.S. 54:44-] et seq. may be written off
for accounting purposes when they have proved to be uncollectible.

Attorney General’s Formal Opinion, 1959—No. 9 considered the question whether
taxed costs owing to the Department of Labor and Industry pursuant to R.S. 34:11-67
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1;;;.boepi\:i:)l[t]te;‘)ic:](‘t‘f(:dfozu?c‘clf:tntmg.l'purpo;es when they have proved uncollectible.
-OF > t writing off an uncollectible -debt was a recognized
accounting practice, that it would not cance ! iabili 1
and t}_lat .it woul'd, therefore, not contravene lf’\tr}t‘e 3?;’;?r§53,lel)g:iarl. li;a:l}h!tl{e tI(\)Iet\:e_lestate
f(f)(:nf:etul:;zn ;Nhlch prphibits an."a\‘ppropriation of money . .. by the State. . . tc:SZ)r(-
P Eo a;:%' s(o;xety, association or cor.poration whatever.” See In re Voorhees,
(Ch. 1.943) (12.”?.d e rNerogiZ Ct. 1938) ; Wilenie v. Hendrickson, 133 N.J. Eq. 447
S 194,3 : J. Eq. 24.4 (E. & A. 1944) ; In re Wellhofer, 137 N.J.L. 165
o g o ) State v. Erie Railroad Co., 23 N.]J. Misc. 203 (Sup. Ct. 1945). The
.Tp ion held that, subject to the uniform system of accounting authorized by the
reasure_r pursuant to R.S. 52:27B-33, the Commissioner of Lahor and Indust
Fou{fi \.vnte off for accounting purposes taxed costs due under R.S. 34:11-6 pich
in his judgment were uncollectible. o 11767 which
The principles stated in Attorney General’s Formal Opinion, 1959—No. 9
applicable to your present inquiry as well as to the general prol;lem of ho»;/ d Zt‘)ie
owed to the State may be written off as uncollectible. The Director of the D'v'e' :
of Budget and Ac?ounting is authorized by law to *“provide and maintain a uxlli;:romn
S,S);s;izma oefnﬁccounun"g for the State, its departments, institutiots, courts and other
.,lion . gesra;sigh. ;c.couN._J.S.A. 52:27B-33. The D.irector, therefore, has the discre-
) _ nting procedures for reflecting the fact that items previousl
carried as receivables are no longer collectible, ' Y
© b'I‘I:ie facu'xal question of whether. a pacticular receivable is collectible is a matter
e et.ermmed by the State Auditor upon recommendation of the department
zla)g'er?c.y directly concerned, subject to procedures estéblished by the Director of tl(:
L ivision of Budget m"ld Accounting. The State Auditor is directed b); statute to
ex.amm.e and post-audit all the accounts, reports and statements and make -independent
verifications of all assets, liabilities, revenues and expenditures of the State, its d)
par!m.ents, ins.tilulions, boards, commissions, officers and any and all oth;r Sl f-
agencies now in existence or hereafter created. . . .” N.J.S.A, 52:244. The qu ?g
s.lalerf'nen't of the -duties of the State Auditor implies that if his inc.lepen.dent veqri(ﬁ) ;
tion mdxcates.that certain receivables are no longer collectible—and therefore c?(;
Loen%ve:'tz::sctsﬂ‘m' any mcjming(ul sense—the Auditor should direct that the rcceivab;es
itten off in accordanc i : i i
e e oo Acceo::lllli:gt'he procedures established by the Director of the

Very truly yours,

Davip D. FuRMAN
Attorney General

By: Murry BrocHin
Deputy Attorney General
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January 25, 1960

BownorasLe Joun A, Kervicx
State Treasurer

State House

Trenton, New Jersey

MEMORANDUM OPINION—P-1

Dear SIR:

You have requesled our opinion as to whether an individual who is presently
employed by the County of Mercer and who, a number of years prior to his county
employment, was employed by the City of Trenton is entitled to prior service credit
under the Public Employees’ Retirement System for this service with the City of

Trentou.

The prior service for which credit is sought was rendered between February 1,

1941 and-June 30, 1943. You advise that this individual’s service with the County of
Mercer did not begin uatil approximately seven years thereafter, February 1, 1950.
The Public Employees’ Retirement System became effective in Mercer County on
July 1, 1955. At that time pursuant to N.J.S.A. 43:15A-75, he exercised his option
and joined the system. He was given a prior service certificate covering service
rendered to the county prior to the date the act became effective as required by
N.J.S.A. 43:15A-75.

The employee in question now takes the position that he is also entitled to prior-
service credit for his service with the City of Trenton. He cites in support of his
position R.S. 40:11-5 which reads in pertinent part as follows: :

“Whenever heretofore there has been or hereafter there may be effected
by appointment, transfer, assignment or promotion, of a municipal employee, to
any other department or position in the municipal employ, or to a position
or department of the county government; . . . in counties of the first or
second class, the period of such prior service in said county or municipal
employment, for any purpose, whatsoever, shall be computed as if the whole
period of employment of such employee had been in the service of the depart-
ment, or in the position, to which the said employee had been appointed,
transferred, assigned or promoted.” (Emphasis supplied.) ’

It is our opinion that said employee’s request for prior service credit for service
with the municipality should be denied. At the time of his appointment to a position
in county government, he was not a municipal employee and, in fact, had not been
for a number of years, hence he does not come within the class of persons protected
by R.S. 40:11-5. Had the service been continuous, he would be entitled to prior
service credit for his service with the municipality. See Memorandum Opinion, Janu-
ary 6, 1956 by Charles S. Joelson, Deputy Attorney General, addressed to George
Borden, holding that an individua) who had resigned from his position with a mu-.
nicipality to take a county position and who entered into the service of the county.
the day following the termination of his municipal employment was entitled to prior
service credit for his municipal service. In so holding, it was specifically noted that
“there was no hiatus in time between his municipal employment . . . and bis county..
employment . . .." Further, where the Legislature sought to provide service credit -
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for all service regardless of whether continuous or intermittent, it so stated. See
R.S. 43:15A-6] which provides service credit {for veterans based on years of public
employment “in the aggregate.”

You are accordingly advised that no prior service credit should be given for the

service rendered by this individual 10 the City of Trentoa prior to his employment
by the County of Mercer.

Very truly yours,

Davip D. Fugman
Attorney General

By: JunNe STRELECKI
Deputy Attorney General

Janyawy 29, 1960
Hownoraere Joun A. Kervick

State Treasurer
State House
Trenton, New Jersey

MEMORANDUM OPINION—P-2
Drar Mr. KEervick:

You have requested our opinion as to whether the estate of a deceased member

of the Public Employees’ Retirement System who iransterred from the Consolidated:

Police and Firemen’s Retirement System to the Public Employees’ Retirement Sys-
tem, and who died while in scrvice would be entitled to a return of contributions
made while he was a member of the Consalidated Police and Fireman’s Retirement
System in view of the language of N.J.S.A. 43:15A—41¢(1) which provides for a
return of the accumulated deductions of a member who dies while in service. This
question must be answered in the negative.

N.J.S.A. 43:15A-41c(1) reads as follows:

“Upon the receipt of proper proof of the death of a member in service -
on account of which no accidental deathy benefit is payable under section 49
there shall be paid to such person, if Jiving, as he shall have nominated by
written designation duly cxecuted and filed with the board of trustees, other-
wise to the executor or adiministrator of the member’s estate:

"(1) His accumulated deductions at the time of dcath together with regu-
lar interest; . . ."

Accumulated deductions are defined in N.J.S.A. 43:15A-6a as the “sum of all
the amounts, deducted from the compensation of a member or contributed by him,
standing ta the credit of his individual account in the annuity savings fund.” You
have advised that the amount standing to the credit of this individual's account at
the time of his death consisted of deductions from his compensation while he was a
member of the Public Employees' Retirement System. This amount has been paid
to the executor of said member's estate. It is contended, however, on behalf of said
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member’s estate that there should also have been credited to the member's individual
account the contributions made by him when he was a member of the Consolidated
Police and Firemen's Retirement System.

At the time of transfec the Actuary stated that the reserve necessary to transfer
full credit from the Consolidated Fund to the Public Employees’ Retirement Fund
was $6,202.00 which would establish 21 years, 6 months and 15 days of service credit.
In keeping with your regular administrative practice this entir¢ amount was trans-
ferred to the Contingent Reserve Fund in which Fund are credited contributions made
by the employer. N.J.S.A. 43:15A-24. This groccdure of crediting the entire amount
transferred to the employer’s account with no credit to the individual's account is
{ollowed becavse the Consclidated Police and Fireman's Retirement System has no
provision for the return of contributions to a member upon his withdrawal from that
fund. Thus, i{ this member had resigned {rom public employment, he would have
been entitled to no benefits. However, since he transferred to other public employment
he was permtted to fransfer his retirement credits pursuant to R.S. 43:2-1 et seq.

R.S. 43:2-2 deals with pension credits upon transfer and rcads in pertinent part
as follows:

*. .. Upon his entry into the other system or fund he shall be admitted
with the credit for prior service to which he was entitled in the system or
fund from which he shall have withdrawn and he shall be permitted to depasit
in the second retirement system or pension fund the total amount of his con-
iributions so withdrawn from the first rclirement sysiew, and the board or
administrative head of the first retirement system may transfer to the second
retirement system or fund the funds or credit to which the withdrawing
raember was eatitled, He shall, thercupon, as a member of the second re-
tirement system, be entitled to such credit in the way of pension and annuity
as is provided by law in the second retirement system or fund, with the prior
service ccedit to which he was originally entitled in the first retirement
system.”

Thus it is clearly mdicated that upon transfer from one fund to another, a member
1s to receive credit as an individual for only the funds which he was entitled to with-
draw. Here he was not entitled to withdraw any funds, s0 no credit could be given
to him in his individual account. The $6,202.00 transferred from the Consolidated
Police and Fireman’s Retirement System to the Public Employees’ Retirement System
was merely the actuacial computation of the value at that time of all payments to
be made on account of any pension or beneft.

It should be noted that Assembly Bill No. 539 of 1959, which would have al-
lowed members of the Consolidated Police and Fireman’s Retirement System to
withdraw all of the accumulated deductions credited to their individual accounts in
case of withdrawal, was vetoed by the Governor on Januvary 12, 1960. The Governor
stated in his Veto Message:

a

. this fund had become so lhopelessly insolvent that from 1944 no
new members have heen allowed to join it, and since 1952 a very expensive
salvage program has been under way, calling for payments by municipalities
and the state for 30 years to get this fund out of the red.

“The reason for the fund’s insolvency is that annual contributions were
too small to accumulate the reserves ineeded to pay benefits. It is these in-
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adequate contributions which this bill would allow a member 'to withdraw.
The proposal is unsound. The best simple analogy would be a b'l“ to allow a
policy holder to obtain repayment of his fire insurance premiums because
his house did not burn down. No pension or insurance system can operate
on that basis unless the right of withdrawal were taken into account in com-
puting the premium, which would have to be higher.

“The fact that the law.does not allow withdrawal was one of the factor.s
entering into the computation of the deficit now being made up, and this
bill would destroy the validity of that computation. Besides, the records 91
contributions were hopelessly incomplete when the fund was salvaged in
1952, and it would probably be impossible to establish the facts for individual
members.”

When the individual in question was a member of the Consolidated Police.and
Firemen's Retirement System he had no right to a withdrawal of his conlri?utxons.
His transfer to the Public Employees’ Retirement System did not g.ive him any
greater rights in the System from which he transferred. You are accordingly .adv'lse(l
that the estate of the deceased member is not entitled to a return of any contr.lbutlon's
made by him while he was a member of the Consolidated Police and Firemen's

Retirement System.
Very truly yours,

Davip D. FurMAN
Attorney General

By: JUNE STRELECKI
Deputy Attorney General

FeBrUARY 29, 1960

"HonoraBLE JoHN A. KERVICK
State Treasurer

State House

Trenton, New Jersey

MEMORANDUM OPINION—P-3

Dear Mr. KERVICK :

You have requested our opinion as to the taxability under the Corporation Busi-
ness Tax Act of the Farmers’ Cooperative Association of New Jersey, Inc. No.
3821-2750.

In your request for an opinion, you have stated the facts as follows: The above
named corporation was incorporated in New Jersey in 1915 under an act to incorpora.le
associations not for pecuniary profit. In 1936 the corporation by resolution of its
members became subject to the 1924 Act entitled “An act to Provide for the Incor-
poration and Regulation of Cooperative Agricultural Associations, either with or
without Capital Stock” (R.S. 4:13-1 et seq.) and it incorporated thereunder (R.S..
4:13-13). Until 1952 the corporation operated without capital stock; there_ait_er, it
issued capital stock which is now outstanding. The Cooperative claims that it is not
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legally obligated to pay taxes from 1946, the date upon which the statute by virtue
of which it claims an exemption became effective, through 1952, the date of the Co-
operative’s issuance of capital stock. The Corporation Tax Bureau has contended
that during the period in question, the corporation has regularly earned income and
made a profit which it has distributed to stockholders and patrons and that it is,
therefore, liable for taxes under the Corporation Business Tax Act.

The claimed exemption of the subject corporation from taxability under the
New Jersey Corporation Franchise Tax Act depends on the applicablity of R.S.
54:10A-3, the pertinent portion of which reads as follows:

“The following corporations shall be exempt from the tax imposed by this
act:
*r ok

“(d) Non-profit corporations, associations or organizations established,
organized or chartered, without capital stock, under the provisions of titles
15, 16 or 17 of the Revised Statutes, or under a special charter or under any
similar general or special law of this or any other state, and not conducted
for pecuniary profit of any private shareholder or individual;”

The C.C.H. New Jersey State Business Tax Reporter correctly summarizes the
requirements for tax exemption under this section as follows:

“In general there are four prerequisites for exemption under this section.
The organization must prove that it is:

(1) A non-profit corporation;
(2) organized without capital stock;

(3) established under Title 15, 16 or 17 of the Revised Statutes or
under a special law or special charter; and

(4) in actual practice is not conducted for profit.”” (Par. 5-225.)

Preliminarily, it should be noted that, as the subject corporation apparently
agrees, the second enumerated requirement of the statute makes the exemption in-
applicable to the Cooperative during any period when it was organized with capital
stock. As to the period prior to the issuance of capital stock, our opinion is that the
failure of the subject corporation to fulfill the fourth stated requirement renders it
ineligible for the tax exemption and therefore makes it unnecessary to consider any
of the other requirements for an exemption.

A section of the statute under which the subject corporation is incorporated,
R.S. 4:13-3 lists the permissible purposes of an Agricultural Co-Operative as follows:

“An association may be organized to engage in any or all of the follow-
ing activities for its members, and within the limitations hereinafter in this
chapter set forth, for non-members:

(a) The marketing or selling of agricultural products; or
(b) the production, manufacture, harvesting, preserving, drying, process-

ing, canning, packing, storing, handling, shipping, ginning or utiliza-
tion thereof;

(c) the manufacturing or purchasing for or hiring, selling or supplying
machinery, equipment or supplies including livestock;
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(d) the hirng or supplying of labor;

"(e) the Rnancing or any one or more of the above enumerated activilies;
or

(f) any one or mare of the activities specified in this section.”

The following sections of the statute are also pectineat. R.S. 4:13-32 provides:

“In the case of assaciations without capital stock after payment of ex-
penses and the establishment af the funds, as autharized in section 4:13-31
of this Title, and as sgon aftec the ead of the fiscal year as possible, the
whole balance cemaining shall be divided among those patcons, members
and nonmcembers, for whom the assgciation has macketed, provided markel-
ing facilities, processed or Ananced agricultural products, or for whom the
association has manufactured, hired, sold or supplied machinery, equipment
and supplies including livestock, during the fiscal year in the proportion
that the volume of business done for such patrons by the association during
the fiscal year bears to the total volume of business transacted by the as-
sociation during the fiscal year; . . ."

R.S. 4:13-11 provides:

- “"After liquidation of the assets of the association, payment of its debts
and of the reasonable expenses of dissolution, the balance remaining, if any,
shall be distributed and paid in the following order:

KR

(b) ... or i the association has no capital stock, first, among the per-
sons entitled to parlicipate in the patrons’ revolving capital fund,
whether evidenced by certificates of equity or otherwise, to the extent
of the amounts due to them, according to their respective earned
patronage margins retained therein, without relationship to the times
at which such margins accrued, with such interest, if any, as may be
due thereon; and

(¢) Then, among the members of the association in proportion lo the
amoumt ol business done by them with the association during the
five years of active operation nexl preceding the date of dissolution,
or such other period of lime as may be specified in the by-laws, the
entire balance, if any, then remaining undisiributed.”

In other words, the statute contemplales thal a cooperative organmized therevnder will
derive a net return from ils activities and that this excess of receipis over expends-
tures will be distributed among members or patrons in part from year to year, and
the balance upon dissolution.

Although thece are no judicial decisions construing the phrase “not conducted
for pecuniary profit of aany private shareholder or individual” in R.S. 54:10A-3,
there have been numerous decisions construing other statutes similarly fimiting tax
exemptions to corporations not conducted for profit.

Foc example in Fairmouni Hospilal, Inc. v. State Board of Tex Appeals, 122
N.J.L. 8 (Sup. Ct. 1939) aff'd. ob. 123 N.J.L. 20l (E. & A. 1939) the taxpayer
sought an exemption under R.S 54:4-3.6 which exempts from taxation “all buildings
actually and exclusively used in the work of associations and corporations organized
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exclusively for . . . hospital purposes . . . provided . . . the associalions, corporalions
or institutions using ond occupying then as aforesaid are not conducted for profit. . . ."
(Emphasis added.) The hospital in question had originally been organized by a group
of doctors as an ordinary stock corporation; they thereafter conveyed the hospital
to a corporation organmized under the act for the incorparation of corporations not
for pecuniary profit, retaining, however, a mortgage on the assets of the corporation
in an amount equal to their prior stockholdings. The daclors thus expected to receive
interest on their mortgage certificales and presumably the return of their capital.
The Court held that the hospital corporation, althovgh organizcd under the Act for
the incorporation of corporations nol for pecunmiary proft, was "conducled for a
proht” within the meaning of Lhe tax exemplion statute and was therefore not en-
titled to the exemption claimed.

In Consumers Rescarch Inc., v. Evans, 128 N.J.L. 95 (Sup., Ct. 1942) afi'd. ob.
132, N.J.L. 431 (E. & A. 1945), the Court considered the claim of a consuwiners’
research organization for exemption from the Unemployment Compensation Act as
“a corporation . . . organized and operated exclusively for . . . scientific . . . pur-
poses . . ., no part of the earnings of which bwres to the benefit of any private
shareholder or individuel” R.S. 43:21-19 (i-7). (Emphasis added.) The cacporate
structure did not provide for any distribution of profits to any individuals, whether
by dividends or otherwise during the operation of the business. During the course
of its existence, the corporation had accumulated substantial assets, but all of these
were, or would be, devoted to the acquisition, enlargement and maintenance of its
facilities. The court pointed out, however, that in the event of dissolution, the net
assets of the corporation would be transferred to the five stockholders of the corpo-
ration. For this reason, the court held that it was not a corporation, “no part of
the earnings of which inures to the benefit of any private shareholder or individual”

Numerous cases have dealt with the question of whether particular “colleges,
schools, academies or seminaries” were “not conducted for profit” within the meaning
of the exemption from the real property tax. R.S. $54:4-3.6. Compare I[nstitute of
Holy Angels v. Bender, 79 N.J.L. 34 (Sup. Ct. 1909) with Carteret Academy v.
Orange, 98 N.J.L. 868 (E. & A. 1923). Our present Supreme Court has stated that
the only test for determining the eligibility of a school for exemption under 54:4-3.6
is whether the school "is conducted for the purpose of making a profit.” In reaching
ils determination, the court will consider among other f{actors, the background and
nature of operalion of the schoo), the amount of its income as compared with its
cost of operation, the amount and purpose of its accumulated surplus, and the amount
of its tuilion charges. Kimberly School v. Town of Montclotr, 2 N.J. 28 (1948).

Finally, in applying the rules of the cited cascs, and numerous similar tax
exemption cases, 10 the facts upon which you have requested our opinion, it must
be remembered that i1 is an “accepted rule that since tax exemption statutes aflord
specia) privileges they are 1o be construed most strongly against the claimant.” Jersey
City v. Ligget & Myers Tobacco Co., 14 N.J. 112, 116 (1953).

The principles of the cited cases and other similac cases, may be summarized
as follows: In determining whether or not a particular corporation is conducted for
a proft, the actlual operation of the corporation, and not ils certificate of incorporation
or by-laws, must receive primary consideration. Whether or not the taxpayer op-
erates at a profit in a given year is irrelevant if, in fact, it "is conducled for the
purpose of making a proAt.” Conversely, even if the operations of the corporation
consistently produce a net excess of income over operaling expenses, but all such
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surplus is reinvested in the corporate activities withoul actual o¢ polential distribu-
tion [or the beneft of any private shareholder or individual, the corporalion is not
conducted for pecuniary profil within the meamng of the law. But if there is a dis-
wibution of profit, the particular form of distmbution is irrelevant; whether the
profits of operation are distribuied as interest on mortgage bonds or other fixed debt,
by salaries so large that they nccessarily constitule distrsbution of profits, or by any
other means, oc even if profts are undistributed, but accumulated with the poten-
tiality of distributian to shareholders or other persons intérested i the corporation
upon its dissolution, the taxpayer must be considered as conducted for a profit.

Applying these principles to the facts which you have presented to us, our
apinion is that the Farmers’ Cooperative Association of New Jecrzey, Inc. No. 3821-
2750 is subject to the New Jersey Corporation Business Tax Act for the years 1946
to 1952 because it contemplatcs making, and has made, a net return oc profit, part
of which is disiributed annually 10 patrons and members, and the remainder of wiich
will be distributed to members upon dissolution.

Very truly yours,

Davig D. Fuamaw
Attorney General

By : MUuURrrY BROGMIN
Depity Attorney General

Marcn 17, 1960
Hon. Georee C. SKiLemaN, Director
Division of Local Government
Department of Treasury
137 East State Street
Trenton, New Jersey

MEMORANDUM OPINION—F4

Dear Directox:

You bave asked whether a county board of chosen fcecholders may contribute
10 a first 2id, voluateer ambulance or rescue squad rendering service in less than all
of the municipalities in the county. R.S. 40:5-2 provides that:

“Any county or municipality may make a voluntary coatribution of not
more than three thousand dollars ($3,000.00) annvally to any duly incor-
porated first-aid and emergency or voluntecr ambulance or rescue squad
association of the counly, or of any municipality thecein, rendering service
generally throughout the county, or any of the municipaliues thereof.”

It has been suggested thal a county boacd of chasen f(reeholders is prohibited
from making coniributions 10 a particular squad unless it s organized and operates
on a counly-wide basis. The argument 15 that the placement of the disjunciive term
"or” conveys a direction that counties may only contribute to county squads and
municipalities are limited to supporting municipal squads operating within the par-
ticular borders of the municipality.
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11 is our opinion that such an interepretation is not correct. The emphasis must
be placed upon the term "any” as used in the section. In that regard, couatjes or
municipalities may make contributions to any squad in any municipality in the county.
This term clearly indicates the intention of the Legislature with respect to authorizing
the discretionary payments by municipal or county authorities to rescue squads serving
in part of or throughout the whole county. Had the Legislature intended otherwise,
the terin “respectively” could and should have been used.

The result conforms to the legislative policy of supporting squads rendering
benelicent services in the county. Soundness dictates that counly authorities be per-
mitled to contribute to locally orgamized squads if, in the discestion of the county,
it is found that the squad rendecs services beyond pacticular municipal borders. The
same is true with tmunicipalities which cely on the services of either a couaty-oriented
squad or squad in anather municipality. A liberal policy of authorizing contributions
of this type cncourages associations to organize and render services throughout the
county and, in turn, tessens the burden of government in both the county and munici-
palities.

Such an interpretation finds support in practice. In 1958, county boards provided
by agpropriations contributions of $28,250, ranging from $1,250 to $9,600 to wmuaici-
pally organized rescue squads. Thus, payroents of this type have been consistently
recognized 3s a2 legitimate expense by the Division of Local Government.

Very truly yours,

Davip D. Furman
Attorney General

Davee M. Sarz, Jr.
Deputy Attorney Genercl

Marck 30, 1960
HownorasLe JoHN A. Keavick
State Treasurey
State House
Trenton, New Jerscy

MEMORANDUM OPINION—P-5

Dear Mr. Kervick:

You have requested our opinion 3s to the proper snterpretation of N.|.S.A.
43 :15SA-12 with rcgard to the cost formula to be applied in the purchase of secvice
credit covering the period of time that an employee has been oa loan to the Federal
Government. This scction reads as follows:

“Any State employee who was a member of the [ormer ‘State Em-
ployees’ Retirement System’ and whose services were or have been made
available by this Statc to the Federal Government may, if and when he or
she has returned or sholl refurn fo service wnth this Siofe, or if he or she
has retired or been rebred uwnder the said sysiem, contribute to the apnwity
savings fund provided for in section 25 of this act, such sum or sums,
either in 1 paymeal or ia wstallments, as determined by the board of trusiees
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to be sufficient la cover the amount which would have been contcibuted by
sueh individual had he or she rensained a member of said system, together
with such interest thereon as shall be determined to be just by the board of
trustees; any board, bady or commission of Lhis State which has, had, ar
shall have, moneys coalributed by the Federal Government for thal purpose
shall pay into such system such amount o¢ amounts as wouwld have beea
contributed by 1t il account of said sérvices had not such sécvices beep made
available to the Federa)l Government, fogether with such anterest as shall
be determined 1o be just by the board of trustecs. The board of trustees is
hereby authorized and reqwred to receive saxd contributions, both fer annuuy
and pension purposes, it being the intention hereby 1o restore, ji and where
possible, alt relccement rights of such members lapsed or lost while rendering
services 1o the Federal Govermuent in and during the emergency of World
War I (Emphasis added.}

Thus Qt can be séen thaf N.J.S A, 43:15A-12 supra provides for the purchase of
secvice credil which could not be purchased otherwise, by cerian emoloyees, based
on a specifie cost {ormwla, However, this formula would apply to aa employse who
qualifies by makiag applicalian and payaient gromiplly upon his retuca <0 state service.

N J.S A 43:15A-12 requires that a state employee who desires to ohtaw pension
credit ja the Public Emplayees' Reticernent Syslea lor service ceadeced to the Federal
Government must do so “* * * when he or she has returned or shall return to secvice
with this State.” This language clearly coutempiates the purchase of such c¢redit at
the time an employee veturns or within 2 reasonable period thecealter. 1§ an emplayee
has rot applied or daes not apply lor the purchase of this credit within a reasonable
time after his retuen, he caangt qualify for any of the beaefits of this act. It necessanity
follows that only an emplayee who has been on loan to the Federal Government,
and who applies within a reaseonable time after his relurn to statc service for the
purchase of pension credit for the time of his federal service, wovld be entitled 1n
purchase this credit al 2 cost hased on the focmula set [arth in N.J.S.AL 43:15A-12.

Very truly yours,

Davio D. Fyaman
Attorney Ceneral

By: Juwg STRELECK!
Deputy Atiorney General

. Areri 7, 1960
Mr. THOMAS O, AMELIA
Siete Records Commitice
State House Annex
Tcenton, New Jersey

MEMORANDUM OFINION--P-6

Dear MR, AdELia .

You have requested our opimien whether or not the New Jersey Turnpike Au-
thority ¢ subject 1o Lhe provasions of the “Destruction of Puobhie Retords Law”
R.5. 47:3-15 et seq. as revised by L 1953, c. 410,

ATTORNEY GENERAL 81

The key section of the Yaw is gection 3 thereo( which reads as {ollows:

“No person shall destroy, sell or otherwise dispose of any public record,
archives or printed public documents which are under his control or in his
care or custody, whether or not they are in curreat use, without first having
advised the Bureau of Archives and History in the Depactment of Education
of their nature, and obrained the written consent of that buceau: which con-
sent anay be given by said bureau oaly if the same is in conlormance with
regulations governing the granting thereof which shall be wmade and promul-
gated by the State Records Committee established by section six of this act.”

The scope of the quoted seclion and hence of the succeeding sections of the Law,
which merely amphiy i1, is determined by the definition of “pubiic records” contained
m seciion 2. The latter section defines “public records” to include records received
by "any < * * outhority of the State or of any political subdivision thereof * * * in
connection with the transaciion of public business * * * (Emphasis added.)

When used together with other words decoling slale agences or insteumentalities,
the word “authovity” cefers tg a semi-public carporation such as the Mew Jecsey
Tucnpike Authocity {N.J.S A 27:2%3) cceated by the Slate to act as an instru-
inentality thereal Lo casry oul a public purpose

While the New jersey Turnpike Authocity iy an indegeadent entily for some
purpases, N.J. Turnpibe Authority v. Parsons, 3 N.J, 235 (1949), nevertheless it
3 a gublic authority far the purposes of the Publbc Records Law.

Very teoly youcs,

Davip D. Forman
Attarney Ceneral

By: Murey BrocHiv
Deprty Attorney Cenerel

ArriL 18, 1960
Howorases Joun A. Kervicx
State Treosurer
State House
Treaton 23, Wew Tersey

MEMORANDUM QFINION—F-7
Dear Mp. Kervicw :

You have requested aur advice concerning an agplication for aceideatzl death
benefits Aled with the Board of Trustees of the Police and Firemen's Reticement
System  N.J.S.A. 43:16A-1 et seq. An accidental death pension has been previously
granted the widow of a member bul was revoked in accordance with N.J.S.A.
43:16A-10(2} (L) wyon the widow's semarriage. Now a surviving ¢lnid of the de-
ceased momber seeks continued pension benefils, presumably i accordance with a
later clause of thal same section which reads:

"I there be such children and no widow, or 3 the widow dies, the pen-
sion which the widow would have recerved had she survived shall be paid
-te 1those childsen who have not rcached eighieen years of age * * +*
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N.J.S.A. 43:16A-10 provides for accidental death benefits which consist of ‘'the
member’s aggregate contributions” payable to a designated beneficiary and a $1,500
a year anoujty payable to the member's widow until death or remarriage, and if
there be children, such widow receives the annuity “for the use of herself and such
children” Thereafter follows the statutory language under which this surviving
child makes application for an annuity.

The question to be determined is whether the Legislature merely intended 1o
extend benefits under this Jaw to children of a deceased member until their mother's
remarriage or whether it intended to pravide such benefits absolutely to surviving
children during the period of their statutory dependency.

The law expressly authorizes payments to children of a member if they survive
and are not yet eighteen years of age: “[i]f there be * * * no widow.” In New Jersey
and elsewhere it has been held that the “familiar, well fixed and certain” meaning of
widow, both ‘‘popularly and legally,” is a woman who has lost her husband through
death and remains unmarried. Montclair Trust Co. v. Reynolds, 141 N.J. Eq. 276,
279 (Chan, 1948) ; Crocheron v. Fleming, 74 N.]J. Eq. 567, 568 (Chan. 1908); 45
Words and Phrases, Widows,; Cf. Hanson v. Brown and Stewart Co., 90 N.).L. 445,
447 (Sup. Ct. 1917). Since a child under the age of 18 does exist and there is no
longer any widow, by rcason of ber remarriage, the Board should allow payments
to the child in accordance with the legislative mandate to pay benehts during the
period of statutory dependency. N.J.S.A. 43:16A-10(b) (2).

A review of the legislative listory of the provision in guestion supports this
result. In 1897 the Legistature allowed municipalities to extend accidental death
benefits to a fireman’s widow "during her widowhood” or to dependent parents of
such fireman; however, if neither widow nor parents survived but there were children,
the law provided: “Such pension shalt be applied under the direction of the mayor
of such city to the support of such child or children until they have attained the age
of sixteen (16) years.” L. 1897, ¢. 148, sec. 2, p. 284. In 1902 beneficiaries of police-
men wecre granted accidental death benefits. The law similarly provided that the
annuity continue “so long as she remains unmarried and at hec death, unmarvied,”
to go to minor children vnder the age of fourteen. L. 1902, ¢. 165; R.S. 40:174-55.
However, accidental death henefits were latec provided for benchiciaries of county
policemen to be paid te “the widow or c¢hildren * * # so long as such widow remains
unmarried ar so long as such childeen or any of them remain under the age of 16
years.” L. 1914, c. 36, sec. 4. While the Legislature has consistently excluded pay-
meats to widows upon remarriage, vacious ather police and fireman pension laws
reveal divergent provisions concerning benefits to surviving children after such event.
Cf. N.JS.A. 43:10-25; N.J.S.A. 43:10-38; N.J.S.A. 43:12-18 (now repealed);
N.J.S. A 43:12-281; N.J.S.A. 43:13-22.2]1 to 22.28.

In 1920 the predecessor of the existing Police and Firemen's Pension laws was
enacted. Section 3, relating to pensions for dependents of a member who lost his life
while on duty, included the following provision:

“lf any widow entitled Lo a pension as aforesaid remarries, then such
pension shall cease and shall not be paid to such widow or her children.”
L. 1920, c. 160.

This proscriptive clause concerning death benefits remains in the law governing the
various police and firemen’s pension funds which were consolidated by L. 1944, ¢. 253.
N.J.S.A. 43:164. However in the same law annuities are provided for widows, de-
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pendent parents, and serviving children of a retired member without expressly termi-
nating payments to children of a remarried widow. N.J.5.A. 43:16-3. Recently the
Law Division of the Superior Court held that a minor child was enutled to receive
benefits under this section even though her widowed mather had remarried. Clancy
v. Consotidated Police and Firemen's Pension Commission, Docket No. 1.-9324-56,
decided March 24, 1958 (not officially reported).

On May 23, 1944, the same date the Legislature recnacted the express prohibition
against such payments quoted ahave, N.).S.A. 43:164, L. 1944, ¢. 253, it also
enacted the law establishing the new police and firemen’s relirement system, L. 1944,
c. 255, N.J.S.A. 43:16A-1 et seq, at the same time continuing the consclidated system
as 1o certain police and fAremen. N.JI.S.A. 43:16-1. The new law cantained the sec-
tion relating to accidental death benefits in question, in language almost identical to
N.J.S.A. 43:16-3 as interpreted by the Clancy case. N.J.S.A. 43:16A-10. In view
of this different legislative expression on the very same subject matter, and the sub-
sequent holding in the Clancy case, there is an intent to provide continued payments
to dependent children after the widow’s remarriage would be authorized. Cf. Key
Agency v, Contingntal Cas. Co., 31 N.J. 98, 105 (1959).

In recent years the Legislatvre has adopted this liberal view, without ambiguity
in other pension laws. In the revisions of the Teachers' Pension and Annuity Fund
Law, L. 1955, ¢. 37, and the Public Employees’ Retirement System law, L. 1954,
c. 84, §§46 and 49, respectively, N.J.S.A. 18:13-112.48, N.]J.S.A. 43:15A—49, the
Boards of Trustees are directed to pay an apnuity upon an accidental death of a
member :

“# % % 3{ fthere be) no widow, or in case the widow dies or remarries before
the youngest child of such deceased member attains age 18, or if the member
was a married female employee, then to the child or children of such mem-
ber vnder age 18, divided in such manner as the board in its discretion shalf
determine to continuve unti) the youngest surviving child dies or attains age
18

Thke pension Jaws concerning accidental death benehts are remedial, and accord-
ingly have been construcd in light of analogous principles governing the Warkmen’s
Compensation Act. Roth v. Board of Tristees, ctc, 49 N.J. Super. 309, 319 (App.
Div. 1958). It is clear that a dependent chjld does not lose suclt compensation by the
widow’s subsequent remarriage. N.J.S.A. 34:15-13(g).

In accordance with the liberal purpose of the pension laws, Salz v. Stele House

© Cominission, 18 N.J. 106, 111 (1955); Roth v. Bd. of Trustees, etc., supra, providing

accidental death benefits to beneficiaries of a policeman or fireman, the subject child
qualifies for benefits despite the widow’s remarriage. We therefore advise you that
the present application for dependency payments should be aliowed.

Very truly yours,

Davio D. Furman
Attorney Gereral

By: Lez A. Hotiey
Deputy Attorney General
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] Apxin 18, 1960
Honorabre KeNNETH H, CREVELING
Director, Division of Planning
and Development )
520 East State Street
Trenton, New Jersey

MEMORANDUM OPINION—P-8

Dear DIRECTOR :

You have asked whether a riparian grant may be made to an applicant who has
given six months’ notice of his application to the owner of the upland abutting the
area in the proposed grant where the owner thereafter conveys' his interest in the
uplands. It is our opinion that a conveyance by the upland owner whether before or
after the expiration of the six months’ period does not preclude the execution of the
grant.

R.S. 12:3-23 provides as follows:

“The board, with the approval of the governor, may lease or grant the
lands of the state below mean high-water mark and immediately adjoining
the shore, to any applicant or applicants therefor other than the riparian
or shore-owner or owners, provided the riparian or shore-owner or owners
shall have received six months’ previous notice of the intention to take said
lease or grant such notice given by the applicant or applicants therefor, and
the riparian or shore-owner or owners shall have failed or neglected within
said period of six months to apply for and complete such lease or grant;
the notice herein required shall be in writing and shall describe the lands
for which such lease or grant is desired, and it shall be served upon the
riparian or shore-owner or owners personally; and in the case of a minor
it shall be served upon the guardian; in case of a corporation upon any offi-
cer performing the duties of president, secretary, treasurer or director, and
in the case of a nonresident owner the notice may be by publication for four
weeks successively at least once a week in a newspaper or newspapers pub-
lished in the county or counties wherein the lands are situate, and in case of
such publication, a copy of such notice shall be mailed to such nonresident
owner (or in case such nonresident owner be a corporation, then to the
president of such corporation, directed to him at his post-office address, if
the same can be ascertained, with. the postage prepaid); but nothing con-
tained in sections 12:3-21 to 12:3-25 of this title shall be construed as re-
pealing, altering, abridging, or in any manner limiting the provisions and
power conferred upon the riparian commissioners and governor by sections
12:3-19 and 12:3-20 of this title.”

See also R.S. 12:3-7 (dealing with the Hudson River, New York Bay and Kill Von
Kull). The reference in R.S. 12:3-23 to a “board” is to the former Board of Com-
merce and Navigation whose powers under the section have been transferred to the
Planning and Development Council in the Department of Conservation and Economic
Development. N.J.S.A. 13:1B-13.

Though literal application of R.S. 12:3-23 might indicate that a conveyance by
the upland owner after receipt of notice defeats the grant, such a construction must
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be rejected. By Laws of 1894, c. 71 and Laws of 1903, c. I, § 168, codified as R.S.
18:10-5, all of the lands of the State then or formerly flowed by tidewater were
appropriated for the support of free public schools. R.S. 12:3-23 and R.S. 18:10-5
are in pari materia. Cf. Pabner v. Kingsley, 27 N.J. 425 (1958). .

A holding that a conveyance of realty by an upland owner defeats a grant to
the person serving notice would tend to limit the appropriate state officers from
aggrandizing the school fund and is therefore to be avoided. In the event that an
upland owner made a conveyance prior to ils issuance the grant would be invalid.
Moreover, this construction would permit successive upland owners to prevent the
issuance of a riparian grant by making repeated conveyances within each six month
period. Such a result-is not the kind of power afforded by the statute. The pro-
tection given by R.S. 12:3-23 to upland owners is to apply for a riparian grant on
their own behalf within the time specified.

While there is no provision for recording the service of a notice on an abutting
upland owner, his prospective grantee may protect himself by securing appropriate
warranties in the contract for sale and the deed. We therefore hold that proper notice
on an abutting upland owner is effective against his grantees or devisees.

Very truly yours,

Davip D. FurMAN
Atiorney General

By: Morton I. GREENBERG
Deputy Attorney General

ApriL 26, 1960
Hon. Joun W. TRAMBURG, Commissioner
Department of Institutions and Agencies
135 West Hanover Street
Trenton, New Jersey

MEMORANDUM OPINION—P-9

Dear CoMmISSIONER TRAMBURG:

You have raised the following questions on behalf of the State Parole Board:

1. What constitutes a “crime” within the meaning of N.J.S.4. 30:4-123.24?

2. Are disorderly person offenses and quasi-criminal offenses without
N.JS.A. 30:4-123.24>

3. Where a prisoner has been paroled to another state and the offense
occurs in that state, does the law of New Jersey or that of the other

state determine what constitutes a “crime” within N.J.5.4. 30:4-123.24?
N.J.S.A. 30:4-123.24 provides that:

“A prisoner, whose parole has been revoked because of a violation of a con-
dition of parole or commission of an offense which subsequently results in
conviction of a crime committed while on parole, even though such con-
__viction be subsequent to the date of revocation of parole, shall be required,
unless sooner reparoled by the board, to serve the balance of time due on
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his sentence 10 be compuied from the date of Bis original release on parole.
If parole is revoked for reasons other thar subsegquent conviction for c¢rime
while on parole then the parolee, unless sooner reparoled by the board, shall
be required to serve the balance of time due on his se¢ntence to be computed
as of the date that he was detlared delinquent gn parole.”

The importance of determining whal constitetes a “crime” in contemplation of
the aforesaid section is evident Lecause revocation of parole f{or conviction of ¢rime
committed while on parole obliges the parolee to suffer certain sanctions, namely,
service of additiona) time in confinement.

The answers to questions 1 and 2 are found in Sowran v. Lennon, 19 N.J. 606
(1955), where our Supreme Cauet Jealt with tlus same genecal subject matter and
at page 611 the court said:

"There is considerable confusion in gur law, both statutory and decisional,
as to the nature of the vacious kinds of public weongs which falt shact of
constituting crimes and as o the sanctions by which the law seeks to preveat
them, on the one hand, and erimes gn the other. Crimes are ceadily dis-
tinguished from ali other public officoses by the fact that iadictment by a
grand jury is a <onstitutignal prerequisite to proceedings ta punish tha de-
fendants therefor, Const. 1947, Act. ), par. 8, as 15 trial by jury, idem. Act. 1,
par. 9, ualess waived by the delendant, but the classes of offenses against the
public other than crimes differ markedly from each other. Thus disorderly
conduct, N.J.5. ZA 1 169-1 190 ZA :170-96, a class of offenses which has grown
extensively over the years, Store v. Maier, 13 N.J. 235 (1953) (especially
I, pp. 251-260) has always Leen deemed quasi-criminal in nature but net
strictly ¢riminal, and is punishable summarily without indictment or trial
by jury by fines or imprisonment, or both, These offenses find their origin
in stalules as above sel forlh, or in ordinances adopled pursuant o statute,
Paul v. Gloueester, 50 N.).L. 585 (E. & A. 1888) ; Sherman v. Paoterson,
BZ N.J.L. 345 (Sup. Ct. ¥RI2); Fred v. Moyor ond Council, Old Tappan
Borpugh, 10 N.J. 515, 30 (3052); 6 McQuillan, Municipal Cosposations
(378 ed.}, chops, 23, 24”7

Thus, it will appear Lhat a3 “crime,” as the term is used in eriminal jurisprudence
in New Jersey and within the provisions of N.J.5 4. 30:4-12324, is an indictable
offense and where the defendant is entitled to a icial by jury unless same is waived.
Also, by the same authority, “disordecly conduct” has always been deemed quasi-
criminal and persens guilty of this offense are not deemed guilly of “crime’” 2as this
word s vsed in NJ.S.A. 30:4-123.24.

Concerning your inquiry as to whether the "crime” contemplated by N.J.S.A.
30:4-123.24 relates te a “crirne” committed by the parclee in this state, or in some
olher state, there is ne judicial determination of this precise question by our eourts.
However, some light is shed on (be geaeral problem by In re Smith, 8 N.J. Super.
573 (Essex Co. Ct. [950) where Judge Harishorne was cailed upon fo determine
whether an individua) convicted of larceny in the State of Obip would be deprived
of the right of suffrage in New Tersey under that provision of ouc Constitietion,
(Art, 11, par. 7), which provides that “The Legislatuce may pass laws to deprive
persons of the right of sufirage who shall he convicted of such c¢rimes as it may
designate.”
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This constitutional provision, somewhalt like N.J.5.4. 30:4-123.24, did not speciiy
that the crimes shall be committed and conviction bad in New Jersey. Nor does
the implementing statute, R.S. 19:4-1, so provide. Judge Hartshorne reached the
decision that the phrase “conviclted of orime” in similac stalutes consistently has
been held in New Jersey to cover “conviclions of crime in any jurisdiction, federal
or state, domestic or foreign.” Reference was made to fn re Maring, 23 N.J. Misc.
159 (Co. Ct. 1945) wherein the court reviewed a long line of decisions which support
the conclusion reached in both Maring, fupra, and Smith, supra.

In Stefe v. Henson, 66 N.J. 601 (E. & A. 1901) dealing with the disqualification
of 3 withess because of a conviction of crime, the court said (p. 605) :

“Tt is the conviclion of crime which s to affect credibility. The word ‘crime’
being used without qualification, must be held 1o be used in its geneczl sense
ta include any ccime. Tt is aot 3 word of double meaning”

In State v. Rombols, 89 N.J. L. 565 {E. & A. 1918), the defendant in a criminal
trial, on his cross-examination, was asked if he had been convicted of the crime of
burglary in ane of the ¢riminal courts of Pennsylvania. The State was permitted
to produce the recocd ol his conviction from the sister jurisdiction and “offered it
in evidence for the purpose of impeaching the defendant's ¢redit as a witness.” See
also State v. Motelski, 116 NJ L. 543 (E. & A. 1936).

It is our opinion that the foregoing judicial decisions, which deprive a citizen
of the right af suffrage in New Jersey and affect his credibility as 2 witness here
for crimes committed elsewhere, apply with aqual force to the interpretation to he
placed upon the word “crime” as utilized in N.J.5.4. 30:4-123.24. Thus, if a parolee
is convicted of an offense in another jurisdiction and il such offense wauld consti-
tute a "erime” if conviction wers nad in our state caurts, then such parales must
suffer the sanctions imposed by N.JS.S A. 30:4-123.24. However, if the offense were
merely “disorderly person” in New Jersey {e.g., simple assault and battery as de-
fned in Steie v. Moier, supra) and the same offense were 2 “crime” in a sister
jurisdiclion, then the sanclions of N J 5.4, 30:4-123.24 should not apply following
conviction of such ofiense outside New Tersey. This i5 so hecause ¢f qualifying
fangvage in the opinion ip Smith, supro, where {he court said (p. 574) relerring to
Jnre Moring, supro:

"it was there held that one could nat vole in New Jersey, who was convicted
in the United States District Court for the District of New Jersey of a
crime which, 4f 1r the state courts, would disenfranchise him.” (Emphasis
supplied.)

1t 15 evident that the comviction of “crime” occucring elsewhere must cover an
offense which, if conviction were in our state courts, would constitute a “crime” in
contemplation of Sawran v. Lennon, supre.

Vecy truly yours,

Davie D. FurMan
Atlorngy General

By: Evceng T. UrBANIAK
Depurty Attorney General
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‘ APRIL 27, 1960
Hon, Joun A. Kervicx

State Treasurer

State House

Trenton, New Jersey

MEMORANDUM OPINION—P-10
Dear MR. Kervick :

You have asked us to advise you whether a corporate taxpayer is required to
include in his entire nct income for the purpose of New Jersey Corporation Business
Tax Act (N.J.S.A. 54:10A-1 et seq.), the gain resulting from a sale or exchange
of its assets pursuant to a plan of compiete liguidation under Section 337 of the
Interaal Reveaue Code where no gain or loss is recognized for Federal tax purposes.

You previously requested our opinion whether the gain realized by corporations
subject to the New Jersey Corporation Business Tax Act is taxable to such cor-
poralions in either of the following two situations; ie., first, where a parent corpo-
ration Jiquidates its wholly owned subsidiary and receives the latter’s net assets having
a present fair market value in excess of the tax basis of the parent's investment in
the subsidiary, and pursuant to Internal Revenue Code of 1954, §332, no gain is
recognized for Federal income tax purposes; and secondly, where one corporation
conveys all of its net assets to a second corporation, or to the latter’s subsidiary,
solely in consideration for the capital stack of the transferee which has a [air market
value in excess of the tax basis of the transferor’s net assets, and pursuant to Internal
Revenve Code of 1954, §368(a) (1) (c), no gain is recognized for Federal income
tax purposes. In Attorney General’s Formal Opinion 1960—No. 2, we advised you
that such transactions do not give rise to “entire net income” within the meaning
of the New Jersey Corporate Business Tax Act if they fall within the nonrecognition
provisions of the Internal Revenue Code.

The reasoning of that optnion is apphcable to your present query. Cur con-
ciusion is thercfore the same, i.e., that a gain resulting from a sale or exchange of
assets pursuant to a plan of complete liquidation under Section 337 of the Internal
Revenue Code where no gain or loss is recognized for Internal Revenue tax pur-
poses does not give rise to “entire net income” within the mecaning of the New
Jersey statute.

Very truly yours,

Davio D. FurMan
Autorney General

By: Murrvy BrocHIN
Deputy Atiorney Generol
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ApriL 28, 1960
Honaravre Joun A, KERVICK :
State Treasurcy
State House
Trentan, New Jersey

MEMORANDUM QPINION—P-11

Dear Mr. Kervick:

You have requested our opinion as to the effect, if any, of Chapter 60 of the
Laws of 1950 (N.J.S.A. 52:18-20.1 and 20.2) on checks drawn on the State Disa-
bility Benefits Fund established pursuant to the provisions of Chapter 110 of the
Laws of 1948 (N.J.5.A. 43:2146), and you have directed our atlention to our
Memoranduvm Opinion of January 13, 1955, wherein we advised that said Chapter 60,
Laws of 1950 did not apply to checks drawn on the Unemployment Compensation
Fund or the Unemployment Compensation Administration Fund. :

Chapter 60 of the Laws of 1950 provides as follows:

“The State Treasurer is hereby authorized and directed to cancel of
record, and to refuse to honor, all checks issued by the State Treasurec
whijch have not been presented for payment within six years from the date
they were issued.

“All State funds held on deposit for the payment of such checks shall,
upon cancellation of the record of the checks by the State Treasucer, be
credited to the State treasury for geneval purposes.”

We have examined the legislative history of Chapter 60, Laws of 1950 and we
are satisfied that this statute was not enacted in the execcise of the State’s sovereign
power to esctheat unclaimed personal property but was primacily intended to eliminate
the necessity of maintaining current bookkeeping records of checks which have nat
heen presented for payment within six yecars from the date of issuance. The spon-
sor’s statement accompanying the introductory copy af Senate Bilf No. 235 (1950
Session) read as follows:

"The object of this bill is to relieve the state of the expense of carrying
over from year to year a record of old outstanding checks. If these ‘stale’
checks are presented and their validity is duly verified, payment thereof may
be made by direction of the appropriations commitiee of the legislature.”

This statement, which may be consulted as an extrinsic aid in the interpretation of
the statule, Deaney v. Linen Thread Co., 19 N.j. 578 (1955), indicates a legislative
intent to avoid the expense of carrying year to year records of outstanding checks
and gives absolutely no indication that it was intended lo exercise the sovereign
power to escheat unclaimed personal property.

In our Memorandum Opinion of January 13, 1955, ahove referred to, we indicated
our conclusion that, because of the expressed provisions in our statute sctiing up the
Unemployment Campensation Fund and the Unemployment Compensation Admiaistra-
tion Fund which limits the use of such Funds to the purposes of the Unemploytnent
Compensation Act, Chapter 60 of the Laws ol 1950, was not intended to, nor could it,
authorize the “escheat” of any of these funds to the State Treasury for general
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purposes. An exanination of Chapter 110 of the Laws of 1948, (N.J.S.A. 43:21-25 ct
seq.), leads us to a like conclusion.

N.J.S.A. 43:21-46 which established the State Disability Benehts Fuud expressly
provided : )

“* * ¥ The fund shall be held in trust for the payment of disability benefits
pursuant to this act, for the payment of benefits pursuant to subsection (f)
of section 43:21-4 of the Revised Statutes, and for the payment of any author-
ized refunds of contributions. * * *”

In view of this expressed provision limiting the use of the Fund, it is clear that
the general provisions of Chapter 60 ol the Laws of 1950 cannot be held applicable to
said Fund to effect a transfer of moneys in the Fund 1o the General Treasury.

It is a settled principle of law that where there is a seeming conflict between a
general statute and a specific statule covering a subject in a more detailed and definite
way, the Jatter shall prevail over the former and will be considered an exception 1o the
general statute. Goff v. Hunt, 6 N.J. 600 (1951} ; State of New Jersey v. Holel Bar
Foods, 18 N.J. 115 (1955).

‘This Fund was started (N.J.S.A. 43:21-47) by a withdcawal of $50,000,000
from the accumulated workers coniributions in the Unemployment Compensation
Fund, deposited in and credited to the account of the State of New Jeesey in the Un-
employment Trust Fund of the United States of America, established and maintained
pursuant to Sec. 904 of the Social Security Act as amended, (42 U.S.C. §1104), and
has since been maintained by contributions of workers and employers as provided in
N.J.S.A. 43:21-7 (d) and (e). This indicates that the moneys in this Fund are not
“State funds” within the meaning of Chapter 60, Laws of [948.

It s, therefore, our opinion and you are so advised that Chapter 60 of the Laws
of 1950 does not apply to checks drawn on the State Disability Benefits Fund and
the raoneys held on deposit for the payment of such checks are not transferable to
the State Treasury for general purposcs under Chapter 60 of the Laws of 1950.

Very truly yours,

Davip D. FurmaN
Atlorney Genernl

By: Cuarcrs J. Kenot
Deputy Altorney General

May 26, 1960.
How. Eowagrp J. Patren
Secretary of Stale
State House
Trenton, New Jersey

MEMORANDUM OPINION—P-12
DEAR SECRETARY PATTEN:

You have asked whether domestic corporations engaged in the banking, insurance,
loan or other financial business are required to file annual reports with the Secretary
of State pursuant to N.J.S.A. 14:6-2.
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N.J.S.A. 14:6-2 provides:

"Every domestic and every foreign corporation doing business in this
state shall Hle in the office of the Secsetary of State, within thicty days afler
the first election of directors and officers, and anuually thercafter, within
thirly days after the tirne appointed for holding the annval election of
directors, a report authenticaled by the signatures of the president and one
other officer, or by any two directors, staling. . . ."

Subsection “g” of that statute states, "“no part of this section shall apply to corporations
under the svpervision of the department of banking and insurance.”” The legal question
presented by your request for an opinion is, therefore, whether doniestic cosporations
engaged in the banking, insurance, loan or other financial business are 'under the
supervision of the department of banking and insurance’” within the meaning of
N.J.S.A. 14:6-2g.

The statutory provision requiring corporations to file annual statements in the
office of the Secrctary of State was originally enacted as L. 1896, ¢. 185, p. 291, §43. Tt
expressly excluded from its filing requirements “any corporation which is required to
file a similar statement in the office of the commissioner of banking and insurance.”
That statute was amended by L. 1900, ¢. 124, p. 313, §43. The latter statute excluded
from its rcquirements such “corporations as are now by law under the supervision of
the department of banking and insurance.”” The exclusionary provision which appears
in the present form of the statute is substantially similar. L. 1953, ¢. 14, p. 107, § 2.
The change in the statutory exclusion from its original form to the {orm which appears
in the present law emphasizes that all corporations which are “under the supecvision
of the department of banking and insurance,” regardless of whether or not they are
required “to file a similar statement” with that department, are exempt from the
obfigation of fling an annual statement with the Sccretary of State pursuant to
N.J.S.A. 14:6-2.

The Department of Banking and Insurance is expressly ‘charged with the execu-
tion of all Jaws relative to insurance, banking, savings, trusts, guaranty, safe deposit,
indemnity, mortgage, investment and loan corporations,” including "building and loan
corporations or associations.” N.J.S.A. 17:1-1. This gencral charge is implemented by
nuricrous specific statutes, including those requiring (hat corporatlions which are
subject to the supervision of the Department of Banking and Insvrance file annual
statements with the Commissioner of Banking and Insurance or otherwise supply him
with inlormation similar to that required by N.J.S.A. 14:6-2. Such information is
required from banks (N.J.S.A. 17:9A-252 to 256; 17:9A-323 to 325), small loan
companies (N.J.S.A. 17:10-12), provident loan associations (N.J.S.A. 17:11-8),
savings and loan associations (N.J.S.A. 17:12A-85; 17:12A-110), credit unions
(N.J.S.A. 17:13-49), check cashing companies (N.J.5.A. 17:15A-25), investment
companies (N.J.S.A. 17:16A-13), insurance companies (N.J.S.A. 17:23~1; 17:35-8;
17:35-19), mutua) benefit associations (N.J.S.A. 17:45-12), hospital service corpora-
tions (N.J.S.A. 17:48-11), medical service corporations (N.J.S.A. 17:48A-15) and
business development corporations {N.J.S.A. 17:52-22). Safe deposit companies are
also subject to the supervision of the Department of Banking and [nsurance (N.J.S.A.
17:1-1; 17:14-1 et seq.), but there is no express rcquirement that they file annual
reports.

You are, therefore, advised that all corporations, domestic or foreign, of the
specific types enumerated above, or of similar types, which are engaged in the banking,
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insucance, Joan or other Hirancial business and which, pursuént to speaific st:uuie, are
under the active supervision of the Depariment of Bauking 2and Insurance, are exempt
(rom the requirements of N.}J.S.A. 14:6-2. All other domestic corporations and all
other foreign corporations doing business in this State must file annual reports with
the Seecetary of State pursuant to N.J.S.A. 14:6-2.

Very truly yours,
Davip D. Fuaman
Atlorney General

By. Murry BrocHin
Deputy Attorney Genernl

June 9, [960.
HonoranLe JoHN A. KERVICK
State Treasurer of New Jersey
State House
Trenton 25, New Jersey

MEMORANDUM OPINION—P-13
Dear Mr. Kervick :

The Board of Trustees of the Public Employees’ Retirement System has inquired
as to their authority to enroll certain Jocal employees in the Reticement System,

After a request by certain employces of the schoo) board, on Septernber 25, 1958,
al a special meeting of the Township Committee of Brick, the following question was
ordered to be placed upon the ballots in the 1958 general alection:

“Shall the Public Employees’ Retirement System (R.S. 43:15A-1 to 86)
be adopted and put into effect in the Township of Brick as to the employees
of the Board of Education of the Township of Brick who are not members of
or cligible to join the Teachers' Pension and Annuity Fund?”

This ceferendum received an afirmative vote.

You ask whether the above question may be treated as a vote upon the adoption of
_lhc Retirerment System for a)l municipal employees in Brick Township. Obviously, by
ILs express language, the referendum appeared to deal solely with “employees of the
Baard of Education” and not employses of the Township. To give the celeceadun
a broader effect, by intluding all municipal employees, through a process of implication,
would violate the provisions of N.J.S.A. 19:3-6, would tend 10 mistead the voters and
would therelore become legally ineflectual. See also: Botkin v. Westwood, 52 N.J.
Super. 416 (App. Div. 1958), appeal dismissed 28 N.J. 218 (1958). In view of the
conclusions reached herein the referendum in question was af ao force or effect and, at
most the only effect that it could have is that of determining the sentimeny of the volers,
as set forth in the preamble of the resolution authorizing the referendum. Non-binding
refecenda under certain circumstances are permitied by N.J.S.A. 19:37-) ot seq.

Municipal employees of (he Township of Brick, Ocean County, were not previously
covered by the State Employees' Retirement System, Title 43, chapters 14 and 15, nor
has the governing bady of thal municipality directed that the guestion of the adoption
of the Public Employees’ Retirement-Social Security Integration Act, N.J.S.A.
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43:15A-1 to 86, for all employees thercin be submitted to the qualified voters at a
general election. N.J.S.A. 43:15A-74. Thus, rounicipal employees genecally in Brick
Township are not covered by or entitled to the benefits of the Retirement System
unless the 1958 referendum accomplished this, N.J.S.A. 43:15A-7; N.JSA.
43:15A-75. )

In the Township of Brick all teachers are ehigible for membership in the Teachery’
Pension and Anpuny Fund. N.J.S.A. 18:13-1126; N.).SA. 18:13-11212. The
Legislature has declared that not only those persons employed n usual posilions
classified as the 1eaching profession, ie., regnar, special and helping leachers,
principals, supervisors, superimendents and olher professional stoff members, are
ebgible for membership in the Fund, but also allowed membership to custodians,
janitors and janilresses, engineers, Hremen and oither jamitoral employees of a school
district or school emplover. N.J.S.A. 18:13-112.4(p). However, clerical and non-
professional employees other than the above-specified were nol aflorded this
privilege of membership in the Teachers’ Fund.

In order to eliminate a “no-man's Jand” of pension and insurance coverage, the
Legislature provided in N.J.S.A. 43:1SA-77 in pertinent part:

"Every employee of any school gistrict # # * the boundaries of which are
coterminous with those of a muaicipality # * * in which chapter 1S of Title
43 of the Revised Statutes [43:15-1 to 43:15-6] has been adopted, or in which
this act [{43:15A-1 to 43:15A-86] is adopted, who is not a member of or
eligibte to join the Teachers’ Pension and Annoity Fund * * * shall be
entitled to receive the same benchts as employees of such municipality
% * 4 are entitled to receive and the school district shall bave the same
obligations with respect 1o such employees as the municipality has to its own
employees under this act * * «”

By the express terms of the statute, the benefits of the Public Employees’
Retirement System ace available 1o Boacd of Education employees only where they
are available to employees of the municipality in which the school district is located.
Therelore, in these circumstances, the refecendum in question cannot cffectively make
eligible {or enrollment in the Public Employees' Retirement System employees of the
Board of Education. The goverming body must first invoke the proper statutory
machinery to permit all qualified employees to join the system before school board
employees can become eligible.

Very truly youcs,
Davio D. Fyuaman
Attorney General

By: Lez A. Honey
Depuly Attorney Generol
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July 27, 1960.
CoL. JoserH D. RUuTTER
Division of State Police
Route No. 29
West Trenton, New Jersey

MEMORANDUM OPINION—P-14

Dear CoLoNEL RUTTER:

You have requested an opinion relating to the right to withdraw coafributory
payments in the State Police and Retirement Benevolent Fund, N.J.S.A. 53:5-1, et seq.,
by a former trooper, William E. Charles.

Mr. Charles enlisted in the New Jersey State Police on June 16, 1928 and served
a5 a trooper continuously until June §, 1937, when he was granted a six month leave
of absence without pay lo terminate on November 30, 1937. Thereafter, on December I,
1937 he was granted two single mionth extensions lasting until January 31, 1938. At
that time he resigned to continue his service with the Pompton Lalkes Police Depart-
ment which he joined during his leave of absence. He presently is serving as its Chief.

During the time between 1928 and the date his leave of absence commenced, Mr.
Charles made contributions to the Retirement FFund as required by Jaw, N.J.S.A.
53:5-6. At the time that Mr. Charles actively served in the State Police there was no
avthority for withdrawal of funds which were contribuied by members of the State
Police. However, on the date when his leave of absence commenced, June 1, 1937,
Chapter 114 of the Laws of 1937 was cnacted, part of which amended what is presently
N.J.S.A. 53:5-6 fo provide that:

“"Any person who is a member of the state police retirement and
benevolent {und and who for a period of at least two years has made the
payments required to be made to such fund, shall uvpon the termination of his
service, prior to retirement as authorized by this chapter, be entitled to have
and receive from ihe state treasurer the total sum of his said payments with
interest thercon at the rate of two per cent per annum.”

The specific question you present is whether Mr. Charles is entitled to withdraw the
funds he contributed between 1928 and 1937 in view of the fact that the withdrawal
provision was not enacied uantil the frst day that he was on leave of absence.

It is our opinion that he was a member of the Retirement Fund while on Jeave of
absence and is entitled o0 withdraw his contributions despite the fact that he was not
on active gervice at the time this law was enacted. It is clear that a person on leave
of absence {rom particular service does not lose any rights or benefits of an office
including pension rights by virtue of the fact that he is not in active service. Ward v.
Keenan, 3 N.J. 298, 310 (194D). The benchts of ienure are in force during a Jeave of
absence so long as the person complies with all other requisites of that position. For
instance, in the Ward case, supre, it was determined that a person who was granted a
leave of absence from a police force to run for public office and who made charges
against the force of which he was a member was recognized as being posscssed with the
rights of office such as the right to be removed only upon charges. In addition, Ward
had an obligation to report crime to his superiors while on leave of absence.

Mr. Charles did not abandon any rights of his State Police employment during
his leave of absence by joining the Pompton Lakes Police Force. It was his choice,
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having been granted the leave of absence, to return within the time that the leave was
extended. To that extent, the rights of the office continued until January 31, 1938, long
after the withdrawal statute was enacted. Cf. Formal Opinion No. 15—I1958, dealing
with abandonment of state emplayment rights by persons in Military Service.

You are therefare advised that Mr. Charles may withdraw his contributions to
the State Police Retirement Benevalent Fund, N.J.S.A. 53:5-1 et seq.

Very truly yours,
Davip D. FurRMARN
Attorney General

By: Davip M. Sarz, Jr.
Assistant Atlorney General

July 28, 1960.
Dr. Roscoe P. KanpLe
Commissianer
Department of Health
State House
Trenton, New Jersey

MEMORANDUM OPINION—P-15

DEArR CoMMIsSIONER KKANDLE:

We have been asked by the Visiting Homemaker Association of New [ersey, Inc.
(an advisory committee to the Division of Chronic iuess Control of the State Depart-
ment of Health) whether the individual Homemakers are immune from tort liability
under Chapter 90 of the Laws of 1959 (N.J.S. 2A:53A~7 to 11).

The Act in question is entitled as follows:

“An Act concerning corporations, societies and associgtions organized
exclusively for religious, charitable or hospital purposes; providing that they
shall not be liable to respond in damages, in certain cascs; and providing for
the application and operation of the act.” (Emghasis supplied.)

In a Memorandum Opinion dated October 30, 1959, the Attorney General advised
you that under the law jin question the local Homemaker Service Groups are “chari-
table” associations within the meaning of the statute. The question now posed is
whether the immunity extends to the individval Homemakers who may pecform, at the
request of a physician, some personal care services to patients.

This question must be answered in the negative. The title of the Act already
quoted indicates that the immunity runs ouly to the associations, carporations or
societies themselves. Any possible doubt is removed by the terms of the statute itself;
the last sentence of section one provides in applicable part:

“ = * [t nothing herein contained shall be deemed to exempt the said
agent or servant individually from their liability for any such negligence.”

It is therefore clear from the terms of the statute itself, as welt as from the
statutory history, see LaParre v. Y.M.C.A. of the Oranges, 30 N.J. 225 (1959), that
the servants and agents of the immune assaciations would be liable for their negligence
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i a tort action. This means, of course, that the individual Homemakers, if negligent in
performance of their duties, would not be immune from Kability to any person who
may be harmed. This resvlt 3s in accord with judicial interpretation disfavoring the
doctrine of chariable tort immunity. See Collopy v, Newark Eye and Eor Infirmary,
27 N.J. 29 (195B) ; Benton v. Y. M.C.A., 27 N.J. 67 (1958) ; and Dalton v. St. Luke's
Cathatic Charch, 27 N.J. 22 (1958).

Verv truly yourcs,

Davip D. Furmaw
Atlorney General

By: Roperr S. MivLuer
Depuly Attorney Generval

July 28, 1960.

Ho~. Epwarp J. PATTEN
Secretary of State

State House

Trenton, New Jersey

MEMORANDUM OPINION—P-16

Dear MR Patrey:

We have beecn asked whether the names of motels may be accepted for filing
under Title 29, and whether the hle of hotel (or motel) names compiled pursnant to
Title 29 should be kept distinct from the file of names of corporations compiled
pursuant to Title 14. In our opinion the names of motels may be accepted for filing
pursvant to Title 29. The file provided by Title 29 for the names of hotels (or inotels)
is distinet from the file of names of corporations provided by Title 14.

R.S. 29:3-3 provides as follows:

“Any person engaged in and conducting the busincss of an holel in this
state may cegister the name by which such hotel is known and designated
in the manner hereinafter provided, and, upon compliance with the provisions
of sections 29:3-4 to 29:3-6 of this title, shall have the right to the exclusive
use of such name or designation for an hotel in this state.”

R.5. 29:3~11 focbids the Secretary of State to register any name identical with oc so
similar to a previously filed name as to mislead the public. The purpose of these
statutes is to prevent deception of the public and to prevent unfair competition. The
statutes do not say that the same name may not be used for another type of business
and the statutes should not be construed to give the person the exclusive right to use
that name except for hotel business. Statutes should not be construed any more
broadly nor be given any greater effect than their language requires. Belfer v.
Borrella, 9 N.J. Super. 287 (App. Div. 1950).

There is no special statulory definition of the word “hotel” as it is used in
R.S. 29:3-3. R.S. 29:1-11 contains a definition of the word “hotel,” but this definition
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© applies only 1o chapter 1 of Title 29, and does not apply to chapter 3 of Title 29. R.S.

29:1-10. Therefore, the ordinary or common sense definition of “hotel” applies to its
use in R.S. 29:3-3.

In Schermer v. Evemar Corp., 36 N.J. Super. 46 (Ch. Div. 1955), the court had to
decide whether what is generally regarded as a motel was included within the scope of
the term “kotel” vsed in a local zoning ordinance. No special defnition of the term
"hote)” was provided by the ordinance. In holding that the structure was within the
scope of the term “hotel,” the covrt said:

"“In modern usage, it may be generally regarded that establishments which
furnish lodging to transients, although designated motels, may be deemed
hotels. The word ‘motel’ generally denoles a smal) hotel where lodgings are
available for hire, with a minimum of personal service being furnished by
the proprietor.” 36 N.J. Super. at S1.

In Pierro v. Boxendole, 20 N.J. 17 (1955), the court held that a discrimination
between “rooming houses” and "molels” in a local zoning ordinance was un-
constitutional. _

We may take notice of the fact that today motels compete with hotels. Not only
do motels lacated on highways outside cities attcact ¢lients away from hotels but
today hotels are faced with competition from motels located even in the heart of
urban areas. The possibility of deception of the public and unfair competition would
seem to be as great where a motel copies the name of a hotel as where another hotet
does so. Thos the purpose of the statutes would be partially frustrated if motels were
not regarded as hotels. For all of the above reasons the term “hote)” as vsed in R.S.
29:3-3 must be interpreted to include what are commonly known as motels.

A corporation of this state may be formed by filing a certificate of incorporation.
R.S. 14:2-1. The cectificate of incorporation must set forth the name of the corporation
which must not be one already in nse by another existing corporation of this state or so
similar thereto as to lead to uvncertainty or confusion. R.S. 14:2-3(a). R.S. 14:2-4
forbids the Secretary of State to accept for filing a certificate of incorporation which
offends the terms of R.S. 14:2-3(a) outlined above. These provisions bave been
described as a crystallization of the f{amiliar rules as to unfair competition, Nai.
Grocery Co. v. Nat, Stores Corp., 95 N.J. Eq. 588 (Chan. 1924), effirmed 97 N.J. Eq.
360 (E. & A. )925), and their purpose is to avoid misleading or deceiving the public
as to the identity of the corporation, Munn & Co. v. Americana Co., 82 N.J. Eq. 63
(Chan. 1913), modified on other grounds 83 N.J. Eq. 309 (E. & A. 1914).

The fite of corporations thus authorized applies to corporations generally without
regard to the type of business which they are organized to conduct. It is concerned
only with carporations, however, and not with other forms of business organizalions.
And it is concerned only with New Jersey corgorations.

The fle of hotel names resulting from R.S. 20:3-3 is concerned only with this
type of business, Lul is not restricted to hotels tun by corporations, and is not
restricted to persons or cntities domiciled in New Jecsey. Hecause of these substantial
differences, and the absence of any express provision relating the fAle of corporation
names resulting from Title 14 to the file of hotel names provided by Title 29 it is our
opinion that the iwo files should be kept distinct. It could happen that a New Jersey
corporation operates a hotel in this state under a name different from its corporate
name. In such a case a corporation should be permitted to register the name under
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which the hotel was known pursuant to R.S. 29:3-3, as we}l as register the corporation
name undes Title 14.
Very truly yours,

Davio D. FurMaN
Attorney General

By: WiLtiam L. Bovaw
Deputy Atiorney General

November 30, 1960.
Frepericx C. McCov, Secrefary
Morris County Board of Tazalion
Hali of Records
Morristown, New Jersey

MEMORANDUM OPINTON—P-17
Dear Mr. McCoy:

You have asked our opinion whether a religious corporation which has more than
one officiating clergyman, each of whom (s housed in 2 separate residence, is entitled to
a $5,000 exemption from real property taxes for each such residence. The exemption to
which you refer is granted by R.S. 54:4-3.6. Insofar as pertinent, that statute reads
as follows:

"The following property shall be exemnpt from taxation under this chapter:
. .. the building actually occupied as a parsonage by the officiating clergymen
of any religious corporation of this State, to an amount not exceeding five
thousand dollars ($5,000.00). ..."

In the case of St. Motthew's, elc. Deaf v. Div. of Tax Appeals, 18 N.J. Super.
552 (App. Div. 1952), the court suggested that "where two parsonages are created
by a single congregation, one for the principal minister and one for his curate,” both
parsopages qualified for the exemptions. 18 N.J. Super. at p. 558. Although this
statement is dictum, it appears to be a reasonable construciion of the law. However,
the question remains whether any single religiovs corporation would be entitled to a
total exemption on all of its parsonages of more than $5,000. In Teaneck Tp. v,
Lutheran Bible Institute, 34 N.J. Super. 418 (App. Div. 1955), aff’d 20 N.J. 86 (1955),
the Appellate Division referred to the St Matthew’'s case and expressly noted that
the exemption conferred by R.S. 54:4-3.6 “is limited in amount to $5,000.” 34 N.J.
Super. at p. 421.

It is, thercfore, our opinion that although the exemplion may properly be claimed
tor two residences, both used by officiating clergymen of a single religious corporation,
the total exemption for both may not exceed $5,000.

Very truly yours,

Davip D. Furman
Attorney Genernl

By: Murry BrocmIN
Deputy Attorney General
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Decenper 15, 1960
M=x. Leo 1. McGoucH, Secretary
Legalized Games of Chonce
Control Commission
1100 Raymond Boulevard
Newark 2, New Jersey

MEMORANDUM OPINION—P-18
Dear Mgr. McGoucH :

You have asked vs whether a provision in 2 municipal ordinance permitting games
of chance on Sunday bot restricting them to a specified number of Sundays would
be in conflict with those provisions of the Bingo Licensing Law, R.S. 5:8-24 et seq.
and the Raffles Licensing Law, R.S. 5:8-50, ef seq. which relate to the {reguency of
such games and their operation on Sunday. In our opinion there would be no conflict.

R.S. 5:8-31 provides that bingo games may not be conducted on Sunday "unless
it shall he otherwise provided in the license issued for the holding, operating and
conducting thereol, pursuant to the provisions of an ordinance duly adopted by the
governing body of the municipality jissuing the license, authorizing the conduct of
such games of chance under this act and on said day.” R.S. 5:8-38 contains the same
provision with respect to raffies.

Thus these two sections expressly empower a municipalily to permit legalized
games of chance on Swnday. Tn addition 1o ils express powers, a municipality pos-~
sesses any power which arises by necessary fair implication or is incident tn powers
expressly conferred. Grogan v. DeSapio, 19 N.J. Svper. 469 (IL.aw 1952), afi'd. 11
N.J. 308 (1953). Furthermore, the New Jersey Constitution reguires that faws con-
cerning municipaliizes be liberally construed in their favor. Article IV, Section 7,
Paragraph 11 of the 1947 Constitution. Municipal ordinances are presumed valid and
reasonable. Bellington v. Township of East Windsor, 32 N.J. Super. 243, 248 (App.
Div. 1954). Although the power 1o permit games on Sunday is an exception from
the general provisions of these sections which prohibit games of chance on Sunday,
an exception to a statute may be liberally construed to serve the general legislative
policy. Wrightv. Vogt, 7 N.J. 1, 6 (151). See 2 Sutherlond, Statutory Consiruction,
Section 4936, p.. 474 (3rd Ed. 1943). The existence of a general legislative policy
against gambling (Article 1V, Sec. 7, Par. 2 of the New Jersey Constitution; Schwariz
v. Baltsfarano, 2 N.J. 478 (1949)) and in favor of some restriction of activities on
Sunday (Two Guvs from Harrison v. Furmon, 32 N.J. 199 (1960)) has long been
established in this State. '

Applying the above principles to the instant guestion, a provision in an ordinance
limiting the nuvmber of Sundays on which games of chance could be conducted would
be clearly valid as imcident to a municipality’s express power 1o permit Jegalized games
of chance on Sunday and in furtherance of general legislative policy in connection
with gambling and Sunday activities.

It would be unreasonable to assume that the Legislature in passing R.S. 5:8-31
and R.S. 5:8-58 intended 1o compe) a municipalily to either permit games of chance
on atl Sundays or prohibit them on 2]l Sundays. A reasonable construction in con-
sonance with the Legislative intent is to be sought. Alexender v. New Jersey Power
and Light Co., 2) N.J. 373 (1956).
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The provision in the ordinance hmiting the number of Sundays on which games
of chance could be conducted is undoubtedly for the purpose of mecting local differ-
snces and problems with respect to Sunday activities. Such is clearly permissible.
[n Twwe Guys frem Harrison, Inc. v. Furmen, supra the argument was made that the
referendum with respect to Chapter 119 of the Laws of 1959 was invalid because the
problem of Sunday activity was not local, but was rather of uniform concern through-
sut the State, Chief Justice Weintraub in refuting this argument said with respect
to regulating activity on Sunday at p. 231 of 32 N.J. that:

* %k focal differences may well exist in terms of the quantum and naiure
of the activity and its impact upon the opportunity for relief from the regular
routine. It is generaily held that municipalities may be empowered to deal
directly with the subject,”

See also; lMﬂchr.s‘-fersey Inc. v, Borough of Poramus, 32 N.J. 296 (1960).

Nor is any such provision in an ordirance in conflict with R.S. 5:8-33 and §:8-60.

These sections provide that iepalized games of chance may not be operated aftener’

han on six days in any one calendar month, These sections do not interfere in any
»ay with the power of the municipality to prohibit or permit games on Sunday.

We, therefore, conclude that a provision in an ordirance limiting the number of
Sundays on which games of chance can be held would not be in conflict with those
srovisions of the Bingo Licensing Law, R.S. 5:8-24 ¢t seq. and the Raffles Licensing
Law ¢f seq. which refate to the frequency of such games and their operation an Sunday.

Very truly yours,

Davip D. Fuaman
Attorney Generel

By: BurreLl Ives HuMmrHzEYS
Depuly Attorney General

Jamwuary 23, 1961
Mr. Ropert M. Faccey, Chief Clerk
Dffice of Secretary of State
State House
[renton, New Jersey

FORMAL OPINION 1961—Ne. 1

JeAR MR, FavLcey:

We have been asked who is responsible [or the printing ol ballots. We shall
reat primary elections first and then general elections. In each case we shall treat
ample batlots first and then official ballgts.

Generally, municipal clerks must cause to be printed sample ballats far the primary
dection. R.S. 19:23-30. The cost must be paid by the respective municipalities. fd.
The one exception is Bergen County where the county clerk must have the sample
allots for the primary ¢lection printed. L. 1945, c. 290, §(, N.J.S.A. 19:23-22.2.
n Bergen County the cost is to be borne originally by the couuty but thereafter
elmbursed by the municipatities. L. 1945, c. 290, §2, N.J.S.A. 19:23-22.3.
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Generally, municipal clerks must cause to be printed official ballots for the primary
election, R.S. 19:23-27. The cost must be paid by the respective municipalities. Jd.
Again, Bergen County is excepted. There, the county clerk must have the official
baltots for the primary election printed. L. 1945, ¢. 290, § 1, N.J.S.A. 19:23-222. In
Bergen County the cost is to be borne originally by the county but thereafter reim-
bursed by the municipalities. L. 1945, ¢. 290, § 2, N.J.S.A. 19:23-22.3. .

The county clerk must cause to be printed both sample ballots and official baliots
for the general election. This is provided in the case of the sample ballots by R.S.
i9:14-21, and in the case of the official ballots by R.S. 19:14-18. The necessary im-
plication of the provision that the county clerk shall canse to be printed ballots for
the general election is that the county shall bear the costs. Cf. RS, 19:45-4,

The adoption of voting machines in a county i$ not intended by the Legisiature
to alter the general provisions concerning responsibility for the cost of printing ballots
discussed above. R.S. 19:4%-4(b}(2) asswmes generally “that the municipal clerks
shall have primary sampie ballots printed.” This leaves vnchanged R.S. 19:23-30,
the general provision for sample baliots for primary election. R.S. 19:49-4(b) (2)
provides only that the county clerk shall draw the specifications for the printing of
the official primary ballots, and R.S. 19:49-2 provides expressly that "the providing
of the official ballots * * * shall be as now required by Jaw.” These provisions leave
unchanged the effect of R.S. 19:23-27, the general provision far official ballots for
the primary election. R.S. 19:49-4(b) (1) provides that "“the county clerk shall have
® * ¥ gample ballots for all general * * * clections printed * * *" This leaves un-
changed the effect of R.S. 19:14-21. R.S5. 19:49-2, quoted abgve, leaves unchanged
the effect of R.S. 19:14-18, governing the providing of official ballots far the general
election.

In summary, it is our opinion that the cost of printing ballots must be paid as
{ollows:

in the case of sample ballots for the primary electiou, generally by the
municipalities, except that in Bergen County, originally by the county but
the county is to be reimbursed by the municipalities;

in the case of official ballots for the primary eleclion, by the municipalities,
except that in Bergen County, originally by the county but the county is to
be reimbursed by the municipalities;

in the case of sample ballots for the general election, by the county; and

in the case of official ballots for the genera! election, by the county.

One qualification of the above must be made. L. 1945, ¢. 290 currently controls
in Bergern County. This law is in terms applicable to second class counties having a
population of mare than 400,000. Prior to the promulgation of the 1960 census, only
Bergen County is in this category. With the changes in population this law will no
longer apply to Bergen County, but will apply to Unien, Middlesex and Passaic
counties, unless the Legislature should amend the law.

Very truly yours,

Davie D. Furman
Attorney General

By: Wittlam L. Bovaw
Depuly Attorney General
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January 24, 1961

HonorasLz SaLvatore A, BONTEMFO

Commissioner, Deportment of Congervatson
ond Ecengmie Development

205 West State Street

Trenton, New Jersey

FORMAL OPINION 1961—No. 2
Deag Commisstonern Bowremea:

You have asked whether or not the Department of Cansecvation and Economic
Develogment nwst give cansidecation to the use to which beaches along the Atlantic
QOcean ace devated whea allacating funds for the construction of bulkheads, seawalls,
breakwaters, cte., under N.J.S.A. 12:6A-1. That section provides i part that the
Coramissioner of Coaservation and Ecanomic Development, succeeding ta the powers
farmerly w the State Depactaeat of Conservation and Economic Development s,

“

. guthorized and empowsred to repair, reconstruct, or construct bulk-
heads, seawalls, beeakwatecs, groins oc jetties, beachfills or dunes on any
angd cuery beach front along the Atlantic Ocean, jn the State of New Jersey,
or any beach froat aloug the Delaware bay and Delaware river, Raritan bay,
Barncgat bay, and Saady Hook bay, or at aay inlet oc estuary oc any inlandd
waters adjacent to any inlet or estuacy along the shores of the State of New
Jecsey, to repaic damage caused by erosian and storm, or to prevent erosion
ol the beaches and to stabilize the inlets or estuacies” (Empbhasis supplied.)

Under Act. VIIL, Sec T(L par. 3 of the New Jersey Coastitution, public fuads
may be apgrogriated only foc public purposes. Any undertalang is a gublic purpose
whena it nravides a general viility o cthe public at lacge, aod it has loag Deen the law
af this state that i the publie interest s invoalved to any substantial sxieat and the
stalute 15 promalive ol the welfare and convenience af the cameuaty, “the legis-
Jalive adoption of such pisject 33 a deternvination pl the guestion * * *” The Tide-
water Compeny v, Cosier, )8 N.J. Eq. 51&, 322 (E. & A. 188&).

On the 1opic of shove crosion, the New Jersey Legislsture has cpacied many
simuies olbtr than the one » question.

As early as 1807 1he Legislatuse proviged 1hat any boreugh shal) have the power
to take steps necessary {or “ihe protechion of property from 1he entroachment of the
sea,” L. 1897, ¢. 161, §28 Thereafter, as 1he prodem of beach prolection became
more acwe and in need of greater &nancial assistance, the Legislature provided in
a series of enaciments for the expeadilure of moneys from all levels of government.
Thus, sn 1915 the Legislalure sieled that any borough tould protect its beach front
Ly the conslruction and maintenance of bulkbeads and jetties, N.J.5.A. 40:92-9, (o
be poid for as an irnprovement out of general faxation, N.J.5.A. 40 .92-10 and 40:56-1.
In 1984, municipalilies ewming beach {ronf were empowered lo charge and collect
reasonable {ees for the use of the beaches, such funds 1o be devoled to heach protec-
tion. N.J.5.A. 40 :185-5. Counties bordering upon the Atlantic Ocean may appropriate
moneys from the counly ireasury to the movnicipalities, N.J.S A, 40:29-10, and to
the Federa) govermment, N.J.5.A. 40:29-1, for beach protection. So important is
the question o beach erosian that the Legislature saw fit in 1949 to cstablish a per-

— -
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manent State Beach Erasion Commission 1o study beach proteclion and to effectuate
the preservation of the beaches and shore {ront. W.J.S.A. 52:9]-1. The importance
of beach protection was not owerlooked in the remedial legislation in the Muaicipal
Finance Commission Act, which provided foc the appointment by any municipality
operating under the Acl of a beach commission with the pawers to maintain bulk-
heads, seawalls, jetlies, ete., N.J.S.A. 40:55A-1, ot seq. Comprehensive policies for
the prevention and control of beach erosion were vested in the Navigation Council,
N.J.S5.A, 13:1A-30, and subsequently leansferred ta the Planning and Develgpment
Council, N.J.5.A. 13:1B-7, among whase duties is (hat of farmulating “comprehensive
policies for the prevention and control of beach grosion.” N.J.S.A. [3:1B-I1L Thus,
it is evident that the protection of the Mew Jersey beach front has been and continues
to be cousidered by our Legislatuce a mast impoctant function of municipal, county
and state government. The legislative declaradion of public purpose s supported as
far back as 1866 by Chief Justice Beasley in Tide-warer, supra;

“A statute, authorizing the erection of a dyke ac the public charge, for the
purpose of protecting large seclions of land within the state from the overflow
of freshets or the reflux of the tides, would be universally acknowledged to
be clearty within the bounds of legitimate legislaton, . .7 (p. $23).

And in 1915, it was said :-

“[t is manifest that the pratection of the barough tercitory at lacge {rom
the enccoachment af the sea is a public purpose, at least so [ar as it relates to
the streets and other public places; and it s likewise Jor a public pucpose in
protecting the propecty of the citizens generally from such encroachment. . .
[t seems to be genecally held that the canstouction of draing and levees by a
public agency far the benefit of citizens al lacge 1§ a publie use . . ., and in-
deed we <o not see how 1t could well be held otherwise”” Donnelly v. Long-
port, 88 W.TL. 68, 70 and 71 (Sup. Ct. 1913)

Beach protection is, therefare, a pudlic aurgse ta which state funds may be devoled.
The fact that beaehis are directly ac indirectly eonfzered upon propesty other than
public beaches and Yhal some beaches are devoled to propsielasy wses doss noi pro-
hibit seth benchis from buing confersed. Beath protechion snberenily 3s not sobjeet
io ssplaled action, bul frequemlly srouires brozd and coinprebensive measures. This
is supporied by Lhe legislative avibosity set forih above 1o deal with "any and every”
beach{ront.

“One section ol the beach tammot be eroded withowt 1he effect of the change
being felt on other beaches—no section of the beaeh can be added 1o by arli-
ficial accretions withoul the effect of this being felt on beaches nearby.”
Repori by Boord of Commerce ond Notigotion of N J. on the Erotien gnd
Proteetion of the New Jersey Benches (1022}

This reporl wenf on lo say that the major part of erosion 15 cavsed by wind-driven
waves striking the beach obliquely and prodvting an along-shore current carrying
away material,

“Proleciion, then, demands atl Jeast pashal proiection from these waves and
a breaking up of the conhinuity of the cturrent prodnced. Jn general this
could not be accomplished by 2 few extensive, widely separaied groines or
hreakwaters. Any struclures 1o be eflective should be sufficiently close
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together 1o divert wave accessibility 1o any considerable ¢xtent of the beach
. the actual distance apart of these structures will be a function of the
dicection from which the waves steike the beach. . . . 1d, p. 15.

It may be impossible, then, to protect isolated shore areas. The scope of action to
meet the public purposes of beach protection is a matter for the judgment of the
Commissioner of Conservation and Economie Developmens. Beacl prolection meas-
ures taken under the sfatute in question are not impaired by 1he conferring of a bencht
upon neighboring property and individuals, Simon v. O'Toole, 108 N.JL. 32 (Sup.
Ct. 1931). These special benefits to abutting owners do not “. . . cause an otherwise
authorized governmental activity to run afovl of the constitwtional provisions relating
10 donations of public moneys.” Hoglund v. City of Swmmit, 28 N.J. 540 (1959).
Further, the public nature of the program is not destroyed by the proprictary use
of beaches. This was clearly held in Martin v, Asbury Pork, 134 N,J.L. 208 (E. &
A. 1934) as follows:

“The previous case (Martin v. Asbury Park, 111 N.J.L. 364 (E. & A. 1933))
decided that the operation of a bathing establishment was a private and pro-
prietary business, and {urther held that the land in question was used in such
busiaess. Such a finding as to the use of such land is not necessarily a finding
as to the purpose of the use, and therefore as ta the public or private nature
of the groperty.”

You are therefore advised that beach protection is a public purpose for which
funds may be expended; that such purpose is not ¢liminated by the necessary use of
and incidental benefit to private land; that the proprietary use of the beaches does
not defeat the legality of the statute; and that, subject to your determination that
a puarticular project is designed to protect the land and beaches in a cectain arca oc
is a part of a general program of beach protection along any one of the enumerated
bodies of water, you may allocate funds under R.S. 12:6A-]1, ¢t seq. notwithsizanding
the proprietary use of such beaches.

Very truly yours,

Davip D. Furman
Atorney General

By: G. DoucLas Hore, Jr.
Deputy Attorney General

Fepruary 6, 1961
Hown. LeRoy J. D’Acota

Speaker of the General Assembly
State House
Trentan, New Jersey

FORMAL OPINION 1961—No. 3
Dear MR D'ALora:

You have sought my opinion as to whether 30 or 31 members constitute a ma-
jority of “all the members” of the Genera! Assembly as required by Art. 1V, §4,
para. 6 of the Siwate Constitution for the passing of bills and joint resolutions.
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The Constiution in Art. 1V, §111, para. 1 provides that the number of members
of the General Assembly is never to exceed sixty. By statute, the number of sixty
i1s fixed as the membership of the General Assembly. L. 194}, c. 310; cf. L. 1961,
c. 1, sec. 2. Because of resignations, the number of persons now serving as members
of the General Assembly is 58.

In my opinion, the expression “all the members” refers ta the full 60.

This phrase or a counterpact occurs in several places in the State Constitution.
The majority of all the members of each house may petition for a special session.
7d., Arl. 1V, § 1, para. 4. The majority of all the members of a house constitutes a
quocum to do business in that house. fd., Art. IV, §IV, para. 2. The vote of two-
thirds of afl the members of a house is sequired to expel a member from that house.
fd., Act. IV, § 1V, para. 3. The vole of three-quarters of all the members of a house
is necessary to characterize a bill or joint resolulion as an emergency measure in
that house. Id., Art. IV, §1V, para. 6. No bill or joint resolution shall pass unless
the majority of all the members of each house are personally present and agree.
1b1d. To pass a private, special or Jocal law the vote af two-thirds of all the members
of each house is required. Id., Art. 1V, § VII, para. 10. The vote of two-thirds of
alt the members of each house is necessary to override a veto by the Governor. /4.,
Act. V, §7, para. 14 and 15. To impcach, the vote of a majority of afl the members
of the General Assembly is required. 7d., Art. VII, §1J], para. 2. To convict after
yimpeachment, the concurrence of two-thirds of ali the members of the Semate s
required. Jbid. To submit 10 the people an amendment to the Constitution the vote
of three-fifths of all the members of each house in one year or of a majorily of all
the members of each house in successive years is required. Jd., Art. XJ, para. ).

In Schermerhorn v. Jersey City, 53 N.J.L. 112 (Sup. Ct. 1890), the court relied
on the apparcntly accepted construction of the language of the State Consbitvtion of
1844 refercing to "2 majorily of all the members” of cach house of 1he Legislature.
[t stated:

“QOur house of assembly is composed of sixty members and the senate
of twenty-one members. Tn the one case the votes of thirty-one and in the
other the vates of eleven membecrs are essential to the passage of a bill or
joint resolution.” [Id., at 1(6.

The court held that the vates of 9 gf 11 aldermen remaining after 2 of the 13 called
for by statute had died did not sauisfy a statutory requirement of the vote of “three-
quarters of all the members.”

In Ross v. Miller, 115 N.J.L. 61, 65 (Sup. Ct. 1935), Justice Heher stated that
the Legislature itself bas practically consirued the expression in the Constitution
“a majority of ail the members” to mean a2 majorily of the entire membership of each
house provided by law.” He relied on this construction of the Janguage in the Con-
stitution in holding that 3 votes fram among § surviviag members of 2 municipal
couacil reduced from the 7 provided by law due to deaths did oot salisfy a statutory
requicement of “a2 majority of all the members.”

In Stanton v. Floboken, 52 N.J.L.. 88 (Sup. Ct. 1889), the court held that § votes
did not satisfy a2 statutory requiremeat of “lwa-thirds of the members elected” where
1 of 8 councilmen elected had died. .

In Dombal v. Garfield, 129 N.J L. 555 (Suvp. Ct. 1943), vhe court held that where
1 of 8 councilmen had resigned, a statulory requirement for “a majority of the whole
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number of councilmen” was not satisfied by the participation of 4 of the remaining
7 councilmen.

In Siate v. Rogers, 56 N.J.L. 480 (Sup. Ct. 1894), where the main question was
whether holdover senators had a right to organize the Senate at the beginning of a
legislative year, without the participation of newly elccted senalors not yet sworn
in, both the majority and the dissenter assumed that a quorum of the Senate was 11
members, cven though the dissenter would have held that the holdover senators,
necessarily a number less than the full 21, could organize the Senate. ld., at 630,
632, 649,

Since the above authorities are in point and explicit, it is »y opinion that con-
slitutional refercnces to a majority or 1o {ractions of "all the members” of the houses
of the Legislature must be construed to refer to fractions of the full membership
authorized by law, even though from time to time one or mare seats may be vacant,
and that requirements of a majority, three-fifths, two-thirds or three-quarters of the
General Assembly are only satisfied if 31, 36, 40 or 45 members, respectively, concur.

Very truly yours,

Davio D. FurMan
Attorney General

Frsruary 7, 196}
Major GenveraL James F. CavrtweLL
Chief of Staff
Department of Defense
Trenlon, New Jersey

FORMAL OPINION 1961—No. 4

Dear GENERAL CANTWELL:

You have requested an opinion as to the police powers and duties of Civil Defense
auxiliary police. My conclusions are based upon a construction of the Civil Defense
and Disaster Control Act (L. 1953, ¢. 438 supplementing L. 1942, c. 251; App. A:9-33
to 57), the regulations proclaimed by the Governor pursuant thereto, and related
general laws on police powers and the carrying of firearms, :

The Civil Defense and Disaster Control Act is broadly drawn to provide a
system of protection to the public, including rescue operations and maintenance of
law and order in the event of war emecgency or local disaster emergency. A clear
legislative intention is evident that Civil Defense auxiliary police be adequately trained
to supplement regular police forces in safeguarding against war disastecs and in cop-
ing with war disasters or disasters frém natural causes such as hucricanes or fAoods.

The statute sets forth in App. A:945;

“In order to accomplish the purposes of this act, the Governor is em-
powered to make such orders, rules and regulations as may be necessary
adequately 10 meel the varjous problems presented by any emergency and
from tyme to time to amend or rescnd such orders, rules and regulations,
including among others the following subjects:

“. . . ¢ Concermng the organization, recruiting, iraining, conduct,
duties and powers of volunteer agencies, including air raid wardens, auxiliary
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police afid firemen, demolition and clearance crews, fire watchers, road repair
crews, rescue squads, medical carps, nurses’ aides corps, decontaminalion
squads, drivers' corps, messengers’ corps, emccgency food and housing corps,
utility repair squads, and all other civilian protection forces exercising or
performing any functions or duties in connection with the problems of local
civilian defense or disaster control.”

Governor Meyner issued a prociamation prescribing rules and regulations for
the development and trajning of civil defense auxiliary police on September 23, 1954.
After declaring that such officers in the civil defense auxiliary police should have
full police powers during any emergency as defined in Ihe statute, lhe Govesrnor in
his proclamation vested equivalent powers in such auxiliary police during peciods of
training, as follows:

“Within time limits and rules and regulations to be prescribed hy the
State Civilian Defense Director, and with the approval of the governing
body of any municipality, the auxiliacy police of the duly autharized civilian
defense organizalion of such municipality may be attached to the local police
force for the purpose af training. During such period of training such aux-
iliary police shall have all the powers of peace officers, police officers and con-
stables except as miay otherwise be prescribed by such municipalivy.”

My understanding is that your inquiry is directed to the police powers and duties
of civil defense auxiliary police in times other than periods of emergency. By ihe
Governor’s proclamation the civil defense auxiliary police are limijted in eXEercising
police powers to periods of training, subjecl 1o the further rules and regulations of
the State Director of Civil Defense and Disaster Control and the approval of their
municipal governing body. The jusiification for such an extraordipary vesting of
authority in citizens other than rcpulac police officers is that, without the <evelop-
ment of a knowledge of and skill in police methods, the auxiliary police could not
handle rescue operations, expedite trafic flow and enforce the ¢riminal laws during
a war emergency or Jocal disaster emergency.

The Acting State Director of Civil Defense and Disaster Control pramulgated
supplementary rules and regulations for the tsaining of civil defense auxiliary police
on October 10, 1957

“In accordance with the Proclamation dated September 23, 1954 by
Governor Robert B. Meyner concerning the powers of auxiliary golicemen,
there are hereby set forth the rules and regulations covering their actions
while training with regular municipal police forces. Wherever a municipality
does not have a regular palice department the time of regular training and
the decision to arm oc not to arm the auxiliary police sha)l rest with the gov-
erning body of the municipality. The auxiliary police shalt be subject to the
orders of the Civil Defense Director. The time limits, rules and regulations
are as fotlows:

"I. The length of time the auxiliary police may be attached to the Jocal
police for training shall be determined by the governing body and the Civil
Defense Director, subject to the approval of lhe Chief of Police.

“2. During the period of time that the auxiliary police are attached to

the local police for training, they shall be under the direction of the Chief
of Palice,
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“3. The police authority and the arming af the auxiliary police with
weapons during such period of training shall be determined by the Civil
Defense Council, subject to the approval of the governing body of the mu-
nicipality and the Chief of Police.

“4. Members of the auxiliary police shall be required to complete a pre-
liminary course of training prior to assigniment to duty, as preseribed by the
Chief of Palice.

“5. These same regulations shall apply during ‘“The time of drill or activ-
ity in preparation for the dcill’ as stated in paragraph No. 1 of Govecnor
Robert B. Meynec's proclamation dated September 23, 1954.”

My conclusion is that the Civii Defense and Disaster Control Act and the rules
and regulations pursuant thereto vest police authority in civil defense auxiliary police
during periods of training. Without adequate training, including law enforcement
experjence, the civil defense workers would be helpless and vnequipped for the disaster
or emergency against which the Legislature has sought 1o safeguard.

The critical question remaining s the length and extent of police training. Dis-
cretion has been reserved in the municipal governing hody and Staie Director of
Civil Defense and Disaster Contrel to approve the time lmits and scope of police
training of the civil defense auxiliary police. Several guiding legal principles, however,
should be stated. Training must be hona fide and must not be abused as to extent.
A municipality cannot substitute civil defense auxiliary police for regular or specizal
police officers; an extension of the period of training to accomplish snch a result
would be unlawlul. During valid periods of training civil defense avxiliary police
are exempt from prosecution for the crime of carrying a concealed weapon (N.J.S.
2A :151-41-43). A municipality may be subject to liability for damages in an action
founded upon its negligence in not aclequately training a civil defense auxiliary police
officer, for example in the law of arrest or the use of firearms. Sec Mcdndrews v.
Muterchuk, 33 N.J. 172 (1960).

The objective in the application of the Civil Defense and Disaster Control Act
should be to develop civil defense auxiliary police for disasters and emergencies
through training and experience but without disruption of regular police activity or
substitution of auxiliary police for regular or special municipal police officers.

Sincerely yours,

Davip D. Furman
Attorney Generel

AparL 18, 1961
HowmorabLE JorN A. KERVICK
State Treasurer
State House
Trenton, New Jersey

FORMAL OQPINION 1961—No. 5

Dear Mr. KERvVICK:

You have requested our opinion whether certain types of financial institutions
would Decome subject to faxation under the New Jerscy Corporation Business Tax
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Act, N.J.S.A. 54:10A-1 et seq., by foreclosing a mortgage on New Jersey real estate
and by subsequently managing the propecty for the purpose of collection of rents
therefrom. The types of institutions with which you are concerned are; (a) a fareign
savings and loan association; (b} a foreign building and lean association; {c) a
national bank having its principal office in a state other than New Jersey; and -
{d} a state bank organized under the laws of a state other than New Jersey.

N.J.S.A. 54:10A-3 exempts from taxation thereunder, “railroad, canal ar banking
corporations, savings banks, production credit assoctations organized under the Farm
Credit Act of 193] or building and loan or savings and loan associations.” The legal
issue posed by vour request for an opinign ‘is, therefore, whether the enumerated
types of financial institutions are “banking corporations, savings barks . . . or build-
ing and loan or savings and loan associations” within the meaning of N.J.S.A.
54 :10A-3.

New Jersey does not impose any form of corparation tax vpon domestic building
and foan or savings and loan associations. N.J.S.A. 54:10A-3; N.J.S.A. 54:10B-2(b).
Unlike <lomestic banks, domestic building and loan or savings and loan assaciations
are not subject to the bank stock tax. N.J.5.A. 54:9-1 et seq. Although it might be
constitutionally permissible to tax foreign building and loan associations which con-
duct a lecal business despite the exemption of domestic associations, the New Jersey
Caorporation Business Tax Act should not be construed 1o require such, unequal lax
treatment unless demanded by its terms. Far from demanding suck a cosstruction,
however, the language of the statute appears to exempt all savings and loan or building
and loan associations in unqualified terms without regard to their state of incarpora-
tion. It is, therefore, our opinion that foreign savings and lean or building and loan
associations are not subject to the New Jersey corporation business tax under the
circumstances which you have described.

Federal law prohibits New Jersey {rom imposing a franchise tax upon national
banking associations whose principal offices are located in other states regardless of
whether or not they are engaged in any activities here. National banks are not merely
private monied instililions. They are agencies of the United States and are not sub-
ject to taxation by the states except as expressly permitted by consent of Congress.
Firgt Nal. Bank v. Anderson, 269 U.5. 341 (1926). See Morris and Essex Investment
Co. v. Duision of Taxation, 33 N.J. 24 (1960). Consequently, national banking
associations can be taxed by New Jersey only in accordance with 12 U.S.C.A. sec.
S48. This section permits taxation of such an association only by the state in which
its principal office is located. Bank of California Nafional Ass'n. v. Richardson, 248
U.S. 476 (1919) ; National Barnk of Redemplion v, Boston, Mass., 125 U.S. 60 (1888).
Accordingly, the Corporation Tax Act is inapplicable to national banks having their
principal offices in states other than Wew Jersey.

The taxability of foreign state banks is less clear than that of the -other financial
institutions previously discussed. Section 331 of the New Jersey Banking Act of
1948, N.J.S.A. 17:9A-33], permits such banks to engage in limited activities in New
Jersey. Although it could be argued that the statutory exemption granted to “banking
corporations and savings banks” by the Corporation Business Tax Act refers only
to banks which are subject to the Bank Stock Tax Act, the unqualified language of
N.J.S5.A. 54:10A-3 is to the contrary. From the language used it should not be
presumed that the Legislature intended to impose a tax upon foreign state banks in
situations in which New Jersey is constitutionally prohibited from taxing national
banks which have their principal offices outside New Jersey. We are not aware that
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either the charters or the laws of the states of incorporation purport to authorize
banking institutions organized under the laws of foreign states to engage in activities
in New Jersey more extensive than those permitted by the Banking Act of 1948.
However, if more exlensive aclivilies are conducted, the foreign institution would
become subject to the New Jersey corporation tax laws and other applicable tax
laws on the same basis as any other foreign corporation engaged in such activitics
in this state. In our opinion, a forcign banking institution whose only activities in
New Jersey are those expressly permitied by N.J.S.A. 17:9A-331, including activities
reasonably ancillary lo the foreclosure of a mortgage on New Jersey realty, does not
become subject 1o the New Jersey corporation tax becavse of such activities.

Very truly yours,

Davio D. Furman
Attorney General

By : Davin M. Sarz, Jr.
First Assisiont Altorney General

AvrriL 24, 1961
HownoraBLE ARTHUR S. MEREDITH
Prosecutor, Somerset County
Court House
Somerville, New Jersey

FORMAL OPINION 1961—No. 6
Dear PROSECUTOR MEREDITH :

At a recent prosecutors’ meeting my opinion was sought as to whether blood
samples may be taken from comatose parties to automobile accidents to determine
the presence of alcohol. The question requires a consideration of the constitutionality
of such action under both the State and Federal Coustitutions and the applicability
of the death by automobile statute (N.J.S. 2A:113-9) and certain provisions of
the Motor Vehicle statutes (N.J.S.A. 39:4-50 and 50.1).

There can be no doubt that the taking of blood samples from comatose suspects
where there exists reasonable grounds 1o suspect such persons of having committed
an offense in which the presence of alcohol is pertinent (see Schuit v. MacDuff, 127
N.Y.S. 2d 116 (Sup. Ct. 1954)) and where there arc adeguate health safeguards does
not constitute a violation of the due process clause of the Fourteenth Amendment
to the United States Constitution. In Bresthaupt v. Abram, 352 U.S. 432, 77 S. Ct.
408 (1957) the Court considered a factual situation almost identical to the one now
under consideration. The delendant in that case was iavolved in an aulomobile crash
in which three persons were killed and he was seriously injured. An almost empty
pint bottle of whiskey was found in the glove compartment of the defendant’s vehicle.
Defendant was taken to a hospital, unconscious, and, after detecting the smell of liquor
on defendant’s breath, a state policeman requested that a sample of defendant’s blood
be taken. While defendant was still unconscious a sample of 20 cc. was taken by an
attending physician by using a hypodermic needle. Analysis of the sample indicated
.17 per cent alcoholic content and this formed the basis of a conviction for involuntary
manslaughter. In an ensuing habeas corpus proceeding the argument was made that
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the taking of a blood sample while defendant was unconscious came within the pro-
scription of Rochin v. California, 342 U.S. 165, 72 S. Ct. 205 (1952). In Rochin a
stomach pump was forcibly used to extract narcotic pills and this conduct was held to
be such that “shocked the conscience” and was so "brutal” and “offensive” that 1t
violated tradilional ideas of {air play; and, therefore, it constituted a violation of Duc
Process requirements. In distinguishing the Rochin fact situation, the Court in Breit-
houpt said (at page 435 of 352 U.S.):

"Basically the distinction rests on the fact that there is nothing ‘brutal’ or
‘offensive’ in the taking of a sample of blood when done, as in this case, under
the protective eye of a physician. To be sure, the driver here was unconscious
when the blood was taken, but the absence of conscions consent, without
more, does not necessarily render the taking a violation of a constitutional
right; and certainly the test as administered here would not be considered
offensive by even the most delicate.”

It should be noted that the Supreme Court in Breithaupt specifically pointed out,
with approval, that State Police regulations applicable there required that such
samples be taken by a physician only. It thus js clear that all mcedical precautions
must be observed in the taking of blood samples¥

In State v. Alexander, 7 N.J. 585 (1951) the defendant was arcested under a
charge of murder. While incarcerated prior to trial, he submitted to the taking of
a sample of his blood by a Board of Health physician to determine whether he had
a venereal disease. Without defendant’s knowledge a portion of this sample was
turned over to police authorities and analyzed by them to determine his blood type.
The result of the test for blood type was admitted in evidence to show the presence
of defendant’s blood on the knife used in the homicide. It was alleged as error, among
others, that the admission of such evidence was a violation of the defendant’s privilege
against self-incrimination, an invasion of his rights against unceasonable search and
seizure and a violation of due process of law. The major portion of the Court's
opinion was devoted tg the self-incritnination issue, and it was held that in this State
the privilege applies to testimonial compulsion only 2nd that no constitutiona) rights
under the due process clause are violated where a defendant is compelled to submit 1o
an examination to determine physical or mental congition. The Supreme Court of
Oregon in State v. Cram, 176 Ore. 577, 160 P. 24 283, 285 (1945), made the follow-
ing calalog of inslances of non-testimonial compulsion of evidence held to have been
not violative of the privilege against self-incrymination:

"The accused, vpon his arrest, may be required to do many things without
having his constitutional rights against self-incrimination invaded. For the
purpose of identification he may be required 10 stand up in courl; to appear
al the scene of the crime (3 Wharton, Crim. Ev,, 1ith Ed, §1141); to put

« While the New Mecxico state police regulptions involved in the Breithoupt case required
that the blood sample be taken only by a physician, the court apparently considered that due
process would permit the taking of a blood sample by a qualified medical technician not 3.3.“7'
sician. In a foolnole, the court cited with approval the Kansas implied consent statute providing
for suspension or revocation of the driving privileges af the operator of a motor vchicle who
refuses to submit to a chemical test for the presence of aleohol in his blood. The Kansas statute
provides that ‘‘only a physician or ualificd medical techmician * * can withdraw any blood of
any person submitling to a chemical test under this act.” Kaasas Gen. Stat. 1949, Supp. 1959,
§ §-1003. Probably with this provision in mind the court stawed in Bresthospe:

“We therefore conclude that a blood test taken Dy 2 skilled technician is not such
‘conduct that shocks tbe conscience [citation omitted) nor such a method of obtaining
evidence that it olfends a ''sense of justice” [citation omitted).”" 352 U.S. at 436, 77

S. Cu at 411,
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on a bhlouse lo see if it Ats hinw (Holt v. United States, 218 U.S. 245, 31
S. Ct. 2, 54 L. Ed. 1021, 20 Aan. Cas. 1138) ; to place a handkerchief over
his face (Ross v. Stale, 204 Ind, 281, 182 N.E. 865) ; 1o stand up and cemove
his glasses (Rutherford v. State, 135 Tex. Cr. R, 530, 121 S.W. 2d 342) ; 10
remove his coat and shirt and permit the jury to sce scars on his body and
to don a shirt introduced in evidence (Stafe v. Oschoa, 49 Nev. 194, 242 P.
582); or to exhibit his arm so as to reveal tattoo marks thereon, which a
previous witness has sworn were there (State v. 4h Chuev, 14 Nev. 79, 33
Am. Rep. 530). He may also be Angecprinted, photographed and measured
under the Bertillon system. United Stales v. Kelly, 2 Cir. 55 F. 2 67, 83
A.LR. 122, and cases thecein cited; Downs v. Swann, 111 Md. 53, 73 A. 653,
23 L.R.A, N.S, 739, 134 Am. St. Rep. 586 Bariletia v. McFeeley, 107 N.J.
Eq. 14}, 152A. 17; Pecople v. Les, 267 Mich, 648, 255 N.W. 407, and authori-
ties therein cited; Conners v. State, 134 Tex. Cr. R, 278, 115 S'W. 2d 68l.
Foc other instances, see 8 Wigimnore, § 2265, footnote 2.

Sce also State v. Auld, 2 N.J. 246 (1949); Roesch v. Ferber, 48 N.J. Super. 231
(App. Div. 1957). Wath regard o whether the taking of the blood sample consti-
tuted an unrcasonahle search and seizure the Court reiterated the ruie in this State
that after a lawful arrest the person of an accused may be examined without a search
warrant. 7 N.J. at p. 594-5. See also Breithaupt v. Abram, supra and cf. Elewtert
v, Richomon, 26 N.). 506 (1958} wherein it was held that evidence unfawfully ob-
tained is admissible in the courts of this State, if materia) and compelent per se.

It is concluded, therefore, that there is np constitutional prohibition, under eilher
State or Federal Constituiions, aganst taking blood samples with proper medical
safeguards and upon reasonable grounds for suspicion [rom a comatose suspect 10
be vsed m a prosecution under the death by auto statute (N.J.S. 2A:113-9).

The foregoing conclusion does not apply. however, in cases in which such samiples
will be vsed in a prosecution for driving while under the influence of intoxicating
hauor. In such cases thece is a specific statvtory probibnion against the taking of
samples of body Auids withoul express consent. N.J.S.A. 39:4-50.] provides in part:

“.. . No chemical analysis, as provided in this section, or specimen necessary
thereto, rnay be made or taken unless expressly consented 10, or requested
by, the defendant.”

In the light of the Alexander and Breithaupt cases discussed supra, there is no basis
for extending the applicability of the express consent requirement of N.J.S.A. 39:4-50.1
beyond the provisions of N.J.5 A. 39:4-50. It should be noted that N.J.S.A. 39:4-50.1
contains within it such a limitation of its applicability :

“In any prosecution for a violation of section 39:4-50 of Title 39 of the
Revised Statutes relating lo driving 2 vehicle while under the influence of
inloxicating liquor . . .

Tt is my opinion, thercfore, that a court, following the Alexander, Breithoupt and
other decisions, would hold il tonfronted with these issues that blood samples may be
taken {rom comalose suspecis under adequate medica) safeguards and upon reasonable
grounds for suspicion to be used in a prosecution under the death by auto statute
(N.J.S. 2A:113-9) but that such samples cannot be takea to be used in a prosecution
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under the statute concerniag the operation of a motor vehicle while under the in-
fuence of intoxicating Giquors. (N.J.S.A. 39:4-50.)

Very truly yours,

Davip D. FurMaw
Alttorney General

ArriL 25, 1961
Hon. Harowp J. Asnusy, Chairman
Stale Parole Board
State Office Building
Trenton, New Jersey

FORMAL OPINION 1961—No. 7
Dear MRr. AsHBY:

You have inquired conceraing the application of disenfranchisement provisions
of the Consticution of New Jecsey and implementing slatutes to

(3) Juvenile offenders belween the ages of 16 and 18 years, and
(b) Minor offenders between the ages of 18 and 2) years convicted in adult
criminal court.

We conclude that these provisions have no application o juvenile offenders under
the age of 16 and juvenile offenders between the ages of 16 and 18 years adjudicated
as such in the Juvenile and Domeslic Relations Court, but such provisions do have
application to persons between the ages of 16 and 21 years convicted in the adult
criminal court of specified disqualiiying offenses.

Ari. 11, par. 7, of the Constitution of New Jersey (1947) provides:

“The legislature may pass laws to deprive persons of the right of suffrage
who shall be convicted of such crimes as it may designate. Any person so
deprived, when pardoned or otherwise restored by law to the right of suffrage,
shall again enjoy that right.”

The iegistature implemented this constitutional provision by Chap. 438, P.L. 1948,
as amended, R.S. 19:4-1, as amended, where it is provided:

“No person shall have the right of sufirage—

(1) Who is an idiot or is insane; or

(2) Who has been or shall be convicted of any of the following designated
crimes, that is to say—blasphemy, treason, murder, piracy, arson, rape,
sodomy, or the infamous crime against nature, committed with mankind
or with beast, robbery, conspiracy, {orgery, perjury or subornation of
perjury, unless pardoned or restored by law to the right of saffrage; or

(3) Who was convicted prior to October 6, 1948, of the crime of polygamy
or of larceny of above the value of $6.00; or who was convicted after
Qctober 5, 1948, and prior to the effective date of this act, of larceny
of above the value of $20.00; or
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(4) Wha shall hereafter be convicted of the crime of larceny of the value
of $200.00 or moreg, unless pardoned ac cestored by law to the right of
sufirage; or

(5) Who was canvicted after October S, 1948, or shall e convicted of the
crime of bigamy or of bucglary or of any offense described in chapter 94
of Title 2A oc sectian 2A :102-1 ar section 2A :102-4 of the New Jersey
Statutes or described in sections 24:18-4 and 24:18-47 of the Revised
Statutes, unless pardoned or restored by law to the right of suffrage; or

(6) Who has been convicted of a violation of any of the provisions of this
Title, for which criminal penalties were imposed, if such person was
deprived of such right as part of the punishmeat therefor according to
law, unless pardoned or restared by law to the right of suffrage; oc

(7) Who shall be convicted of the violatian of any of the provisions of this
Title, foc which criminal penalties are imposed, il such person shall be
deprived of such right as part of the punishment therefor accort.}ing {o
Jaw, unless pardoned or restored by law to the right of sufirage.

The Constitution of 1947, with the exception of the judicial article, became cffec-
tive January ), 1948. The legislative enactment (Chap. 438, P.L. 1948 as 'ameljldefi;
R.S. 19:4-), as amended) became effective October 6, 1948. Accordlmgly, it will be
observed that the smplementing statute haud application only to conv:c'lxons had af'!er
October S, 1948 with respect to the classifcation and description of crimes for 'wl.‘nch
disen{ranchisement would occur. With respect to disen{ralxcl\isgmg\lt {for convictions
had prior to October 5, 1948 we musl look to the former_ Con_vhluuon'ol Nt’lf) Jersey
which provided in A7t 11, per. 1, that a “person convicled of a crime which now
excludes him {rom being a witness unless pardoned or vestored by law to the right
of suffrage” shall be disqualified from exercising the right of suffrage. o

The law disqualifying witnesses referred to in said constitutional provision ;5$
found in Sec. 1 of an act eatitled "An Act concerning wilnesses,” enacted Jun.e 7: 1799
which continued without amendment until the adaption of the former Constitution
1844 and provides as follows:

“That no person, who shall be convicted of blasphemy, treason, mu(:der,
piracy, arson, rape, soadomy, or the infamous crime against nature, commitied
with mankind or with beast, polygamy, rabbery, conspiracy, forgery o'r lar-
ceny, of above the value of $6.00, shall in any case be admitted as a }\u(ness,
unless he ocr she be first pardoned; and no person who shall be convicted of
perjury, or of subornatiou of perjury, although pardoned for the same, shall
be admitted as a witness in any case.”

Our courts were confronted with the quesiion of what constituted d.isenfranchise-
ment from the period of the adoption of the Constitution of 1947, to wit, January 1,
1948, and the effective date of the implementing statute (R.S. 19:4-1) October 6, 1948.

Tt was held Dn the Application of Pabmer, 61 A 2d 922 (Co. Ct. 1948) tltlat .R.S.
19:4-1, as amended, did not impliedly repeal the formec statutes and- constitutional
provisions relating to diseafranchisement with respect to convictions. p.(lor t.o October
6, 1948. [t was further held that there was no constitutional invalidity wn'h respect
to the requirement of disenfranchisement with regard to convictions had prior 1o the
effective date of R.S. 19:4-1, as amended, to wit, October 6, 1948.

P i on - |
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Thus, with cespect to convictions had prior to October 5, 1948, the schedule of
disenfraachisemeat convictions apparent in the 1844 Conslitution and the statute ré-
lating to witnesses will prevail. With respect to canvictions had aflter October 5, 1948
the schedule appearing in R.5. 19:4-1, as amended, will obtain.

Regarding the application of the aforementioned law to disenfranchisement of
individuals, it becomes evident that children under the age of 16 years are not affected
adversely thereby because it is provided in N.J.S. 2A :85-4 that “a person under the
age of sixteen ycars is deemed incapable of committing crime,” and there is no
“conviction” of record.

Such children charged with juvenile offenses automatically come under the juris-
diction of the Juvenile and Domestic Relations Court and the aduft criminal court
has no jurisdiction.

The Juvenile Courl as presently conslituted in this State was established by
Chap. 157, P L. 1929 and the jurisdiction of the court was limited to children uader
the age of 16 years, vntil enlarged by Chap. 97, P.L. 1943, to include, on a selective
basis, ¢hildren over the age of 16 but under the age of 18 years. It was the legislative
scheme of Chap. 97, P.L. 1943, that all cases of minors between ages 16 and 18 would
be referred to the juvemle covrt which might m turn forward the case to the prose-
culos for disposition in the adult criminal court if special circumstances appeared
in the situation. This same jurisdiction continues at the present time under similar
circumstances. Sce N.J.S. 2A 143, el seq.

It is provided in N.J.S. 2A:4-39 that “no adjudication upon the status of a child
under the age of 18 years of age shall operate to impose any of the civil disabilities
ordinacily imposed by conviction, nor shall such a child be deemed a criminal by
reason of such conviction, nor shall such adjudication be deemed a conviction’

Accordingly, it becomes apparent that if the juvenile court retains jurisdiction
of an individual under the age of 18 years and adjudicates the person as a juvenile
offender then the disenfranchisement features of R.S. 19:4-1, as amended, shall not
apply.

[f the juvenile court avails itself of the provisions of N.J.S. 2A :4-15 and trans-
fers the case of a child between the age of 16 to 18 years to the adult criminal court
for disposition. and o conviction is had therein, then it is evident that the provisions
of R.S. 19:4-1 will apply and disenfcanchisement will occur if conviction is had for
any of the crimes enumecated in the schedules referced to above. This is because
it is provided in R.S. 19:4-], as amended, that “No person shall have the right of
suffrage * * * (2) who has been or shall be convicted of.any of the [ollowing desig-
nated crimes ¥ * ¥’ The utilization by the legislature of the past tense with respect
to conviction of ¢rime is a clear inteat that it should apply to convictians previously
had as well as to those in the future.

This argument is bolstered by the language used n the Application of Patmer,
supra, where it is indicated by the court that the purpose of the constitutional pro-
vision and the implementation thereof by the fegislature is to maintain purity of
elections. The same decision is authority for the proposition that R.S. 19:4-1, as
amended, covld apply rvetroactively withgut constituiional invalidity.

Pabmer, supra, was approved In the Malter of Swmith, 8 N.J. Super. 573 (Co.
Ct. 1950) where Judge Bartshorne extended the provisions of R.S. 19:4-1, as amended,
to include convictions had in sister states and federal courts.
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We find nothing in any of the constitutional provisions or implementing statvtes
relating to disenfranchisement which can be interpreted to mean that persons under
the age of 2] years convicted of disqualifying crimes should. receive automatic
amnesty therefrom upon attainment of majority and, thus, escape application of the
disenfranchisement provisions of the Constitution and the laws of this jurisdiction.

We conclude that jt was the intention of the {ramers of the Constitlution and the
Legislature to disenfranchise all persons convicted in adult criminal court of the
specific enumerated offenses and to exclude therefrom minors adjudicated as juvenile
offenders in the Juvenile and Domestic Relations Court.

Very truly yours,

Davio D. Furmay
Attorney General

By: Eucene T. UrBANIAK
Deputy Attorney General

May 25, 1961

Dg. ViNCeNT P. ButLEr, Secretary
State Board of Medical Examiners
28 West State Street
Trenton, New Jersey
and
Dr. EmanueL C. Nurock, Secretary-Treasurer
Stote Board of Oplometrists
162 West State Street
Trenton, New Jersey

FORMAL OPINION 1961—No. 3

DeaRr SRS :

You have asked whether Chapter 12 of Title 45 of the Revised Statutes regulating
the practice of optometry authorizes oplometrists to prescribe and fit contact Iensgs
and, if so, whether optometrists are perinitted to delegate this function to ophthalmic
technicians or dispensers who are not licensed to practice optometry or medicine.

The first part of this question must be answered in the affirmative. R.S. 45:12-1
sets out the statutory definition of the practice of optometry as fotlows :

“The practice of aptometry is defined to be the employment of objective
or subjective means, ar both, for the examination of the human eye for the
purpose of ascertaining any departure from the normal, measuring its powers
of vision and adapting lenses or prisms for the aid thereof X * *”

In dbelson’s Inc. v. N. J. State Boerd of Optometrisis, 5 N.J. 412 (.195.(]), l.hc
Supreme Court held that optometry was a profession in sustaining the constitutionality
of regulatory legislation. The opinion stated at p. 419:

“Optometry is directed to the measurement of the range of vision and

the correction by lens, of visual defects and the increase of visual power

with a minimum of eye exertion. * * ¥’

i T
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Thus the Legislature and the Supreme Court have established and recognized
the fitting of lenses as within the practice of optometry. No prescciption on the
authority to fit contact lenscs can be construed by implication. The Legislature in
1954, at a time when contact lenses were already in widespread use, specifically
referred to them in an amendment to the Optometry Act (L. 1954, ¢. 227):

“The board shall have the power * * * ta refuse to grant, to revoke or
to suspend for a specified time * * * any license to practice optometry in the
State of New Jersey for any of the following causes: * % *

(h) * * * advertising to perform optometric services or with reference to
providing glasses, speclacles, contacl lenses, frames, mountings, lenses
or prisms * ¥

The conclusion that optometrists enjoy a statutory sanction to fil contact lenses
is based upon the Jaw as enacted. Whether this delicate prosthesis involving the
fixing of a foreign body in contact with the cornea of the eye should be enirusted to
other than medical doctors is a subject for continuing legislative scrutiny. This is
a developing problem and the extent and incidence of permanent eyc injuries and
visual impairment through the indiscriminate use of coutact lenses without medical
safeguards are still unknown. More and more patients are seeking contact lenses for
cosmetic or emotional reasons, instead of for their original purpose to improve vision
because of pathological conditions in which correction of the refractive error through
the use of spectacles would not work a satisfactory impsovement in vision. Every
wearer of contact lenses faces the possibility at some time of injury, jrritation or
inflammation of the eye as a direct or indirect result of the abrasion of contact lenses
upon the cornea.

The Medical Society of New Jersey has conducted a survey of medical doctors
practicing ophthalmology. An appreciable incidence of permanent injury or permanent
visual impairment due to the wearing of contact lenses has been reported.

The bounds of the practice of optometry stop short. While optometrists have
training in the diagnosis of pathology of the eye and unquestionably have a duty to
refer cases involving ocular pathology to medical doctors, Code of Ethics, New
Jersey Optometric Association, Section I, optometrists are prohibited from the care
or trealtment of injuries, growths or diseases of the eye. Medical examination and
diagnosis, first an evaluation whether the use of contact lenses is medically permissible
and secondly, periodic observation as long as the patient wears them to determine
any physical and pathological impairments, appear to be of critica] importance. This
subsequent evaluation includes methods available to medical doctors and proscribed
to optometrists; slit lamp biomicroscopy of the cornea with the drug fuorescein to
diagnose the presence or absence of pathological change due to trauma or to melabolic
disturbance,

The majority. of recent judicial decisions recognize that the diagnosis but not the
treatment of pathology is within the realm of the optometrist’s professional compe-
tence. In State v. Standard Optical Co., 182 Ocregon 452, 188 Pac. 2d 309, 313 (1947),
for example, the highest court of Oregon discussed optometcy as follows:

“While it is true that an optometrist is not permitted by law to treat
diseases of the eye, nevertheless, his training enables him to diagnose patho-
logical conditions, and his duties require him to refer the patient to a prac-
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titioner who is qualified to treat such conditions. The fact that he is trained
to diagnose pathological conditions in itself indicates that the optometrist
is not a mere skilled craftsman or mechanic.”

The United States Supreme Court, in Williamson v. Lee Optical Co., 348 U.S.
483, 486 (1955), commented on the subject:

“An ophthalmologist is a duly licensed physician who specializes in the
care of eyes. An optometrist examines eyes for refractive error, recognizes
(but does not treat) diseases of the eye, and fills prescriptions for eyeglasses.”

See also Licberman v. Connecticut State Board of Examiners in Optomeiry, 130
Conn. 344, 34 A. 2d 213, 215 (Supreme Ct. of Errors 1943) (“A properly qualified
optometrist should be able to discover diseased conditions of the eye which require
treatment by an ophthalmologist and should, when they are discovered, refer his
patient to a doctor qualified to deal with them.”) ; and McMurdo v. Getter, 298 Mass.
363, 10 N.E. 2d 139, 143 (Supreme Judicial Court, 1937) (“In recent times abnor-
malities of the eye, like those of the teeth, have been found sometimes to indicate
and often to result in serious impairment of the general health. The work of an
optometrist approaches, though it may not quite reach ophthalmology.”)

In answer to the second part of the question you have posed, there is nothing
in Chapter 12 of Title 45 which authorizes optometrists to employ anyone other than
another duly licensed optometrist or a duly licensed physician to fit contact lenses
as his agent.

Laws of 1948, Chapter 439 (R.S. 52:17(B)-41.1 to 52:17(B)-41.24 inclusive)
provides for the regulation of the practice of ophthalmic dispensing, with the limita-
tions set forth in R.S. 52:17(B)-41.1:

“* % * A person [ophthalmic dispensers or ophthalmic technicians]| reg-
istered under the provisions of this act is specifically prohibited from engaging
in the practice of ocular refraction, orthoptics, visual training, or fitting con-
tact lenses; or the prescribing of subnormal vision aids or telescopic spectacles,
in his own behalf or as an emplayee or student of another, whether under
the personal supervision of his employer or preceptor or not.

"No person not licensed to practice medicine or optometry in this State
shall directly or indirectly, for himself or others, do or engage in any act or
practices specifically prohibited to duly registered ophthalmic dispensers and
ophthalmic technicians by the provisions of this act.” .

The manifest legislative intent of this statute is to prohibit any person other
than a medical doctor or an optometrist from the practice of fitting contact lenses.

Very truly yours,

Davip D. FurManN
Attorney General

o e o
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June 20, 1961
HoNoraBLE SaLvaTORE A. BONTEMPO
Commissioner of Conservation and
Economic Development
205 West State Street
Trenton, New Jersey

FORMAL OPINION 1961—No. 9

Dear COMMISSIONER:

You have requested our opinion as to whether a limited-dividend housing cor-
poration may be incorporated under the authority of Laws of 1949, ¢. 184, N.J.S.A.
55:16-1 et seq., as a wholly owned subsidiary of a business corporation organized
pursuant to Title 14 of the Revised Statutes. In our apinion such incarparation would
be lawful subject to the restrictions set forth below.

N.J.S.A. 55:16-6 provides for the incorporation of limited-dividend housing cor-
porations in the following manner:

“Any 3 or more citizens of the State, as individuals or as the representa-
tives of 1 or more banks, foundations, labor unions, employers’ associations,
velerans’ organizations or insurance companies or any combination of the
foregoing, may form a housing corporation for the aforesaid purposes by
making, sigaing, acknowledging aad filing a certificate as required for other
corporations formed under Title 14, Corporations, General, of the Revised
Statutes, * * *”

The statute was enacted to encourage capital investment to alleviate the housing
shortage in New Jersey by offering tax exemptions for projects providing decent,
safe and sanitary dwellings for families in need of housing. N.J.S.A. 55:16-2, 18.
The Legislature intended that such exemptions would encourage capital investment
in the projects. At the same time, such corporations are subject to certain operating
conditions among which are the control and supervision by the Department of Con-
servation and Economic Development over the projects, N.J.S.A. 5§5:16-11 to 17;
and restrictions on payments of dividends to stockholders, N.J.S.A. 55:16-5, 6.
However, while the operations and profits are limited, the above quoted language
of N.J.S.A. 55:16-6 does not prevent ownership, following formation pursuant to
that section, by a Title 14 corporation. Delineation of the several types of business
associations is not designed to be restrictive or exclusive as to the type of organiza-
tion that may have control over or eventually function as a limited-dividend housing

‘corporation. The apparent intent is to permit those enumerated entities to engage

in limited-dividend housing activities despite other statutory limitations or disabilities
which are found in legislation conferring authority to organize and function as such
associations.

N.J.S.A. 55:16-6 permits 3 citizens of this State, as individuals, to form a limited-
dividend housing corporation. At the same time, absent any statutory limitation to
the contrary, such individuals may act as incorporators pursuant to the terms of
R.S. 14:2-1 et scq. as agents for and in the name of a Title 14 corporation. In turn,
all of the stock of the limited-dividend corporation may be purchased and held by a
Title 14 corporation. : .
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N.J.S.A. 55:16-19 pravides that the provisions of law applicable to ordinary
stock corporations shall, except in the case of conflict with the Limited-Dividend
Housing Corporations Law, apply lo corporations organized under the latter statute.
N.J.S.A. 14:7-1 and 14:7-2 require that every corporation shall have at feast three
directors selected from its stockbolders oc [rom the stockholders of a corporation
owning not less than 25% of its stock. The matter of directors not being dealt with
in the Limited-Dividend Housing Corporations Law, this provision applies to cor-
porations organized thereunder. Thus when a Title 14 corporation is the sole stock-
holder of a limited-dividend housing corporation, three directors of the latter cor-
poration must be stockholders in the Title 14 corporation.

Very truly yours,

Davio D. FurMaN
Attorney General

By: Davio M. Sarz, Jr.
First Assistan? Attorney General

Jure 20, 1961

HownorapLe FRaNK A. VERGA
Deputy Attorney Generol

Chief, Bureau of Consumer Frauds
1100 Raymond Boulevard

Newark 2, New Jersey

FORMAL OPINION 1961—No. 10

Dear Mr. VERCA:

In your Jetter of May 4, 1961 you outlined a situation concerning which your
office has received information and requested our advice. The situation is as follows:

Jce cream manufacturers often lend refrigeration equipment to retailers. These
units have four to twelve wells or recesses wherein ten-gallon containers are placed.
Ice cream is then scooped out of the open containers and placed on ice cream cones
or hand packed in small cartons. The refrigeration wnit bears the lending manu-
facturer’s brand name. Some retailers are using these units to store and sell other
brands of ice cream. Additionally, we are advised that retailers have used the bor-
rowed units to store other frozen foods.

Such use other than 1o store ice cream of the brand name constitules a violation
of severa) statutes of this State. Ice cream manufacturers and dealers should be so
advised.

Section 2 of the Laws of 1960, Chapter 39 (N.J.S.A. 56:8-2) states that:

“[t]he acl, use or employment by any person of any . . . misrepresentation

. in connection with the sale or advertisement of any merchandise, whether
or not any person has in fact been misled, deceived or damaged thereby, is
declared to be an unlawful practice. . . .”

The customer who purchases ice cream which is scooped out of open ten-gallon con-
tainers located in the wells or recesses of the refrigeration unit, may see only the
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brand or manufacturer’'s nane affixed to the unit rather than any names which might
appear on the ten-galion containers. As a result, the customer may receive ice cream
of a make or quality other than that which he believed he was buying. Under the
circumstances misrepresentation undoubtedly is involved.

Chapter 355 of the Laws of 1933 (R.S. 56:3-14 to 34), also, is pertinent. Section
1S provides that:

“Any person . . . engaged in manufacturing . . . ice cream [or similar prod-
ucts] . . . or selling (ice cream] in . . . refrigerators . . . upon which his
. name . . . or other marks [is] branded . .. may register his . . . name

and is thereafter

“. . . deemed the proprietar of such name . . . and of every container upon
which such name . . . may be branded.” R.S. 56:3-15.

Where there has been a proper registration of the brand name in compliance with
sections 16 through 19:

“No person . .. other than the owner or proprietor, of [the] name . . . shall
fill or cause 1o be filled with [ice cream] . . . or shall . ., use . . . any
[refrigerator] . . . nor shall . . . remove or conceal any such name . . .

without the written consent of the owner.”” R.S. 56:3-20.

Absent written permission to store other ice cream, a violation would exist. Persons
violating Section 20 are subject to prosecution under Section 21 which provides for
fines of $5.00 per unit or imprisonment for a period of not less than 10 days nor more
than one year or both. On subsequent violations, the penalty is a fine of $10.00 or
imprisonment for not less than 20 days nor more than one year or both.

Very truly yours,

Davip D. FurRMAN
Attorney General

JunEe 29, 1961
HoNoraBLE HaROLD J. AsHBY
Chairman, State Parole Board
State Office Building
Trenton, New Jersey

FORMAL OPINION 1961—No. 11

Dear Mr. AsSHEY:

You have requested our opinion as to whether R.S. 19:4-1 disenfranchises a per-
son convicted of “carnal abuse” as distinguished from a conviction had for "rape.”

A preliminary determination must be made that R.S. 19:4-1 operates to deprive
persons convicled of certain enumerated offenses of the right of suffrage and to this
extent works a forfeiture upon such persons. In Marter v. Repp, 80 N.J L. 530, 532
(Supreme C1. 1910); off. 82 N.J.L. 531 (E. & A. 1911), it was said that
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“A penal statute is one which enforces a forfeiture or penalty for transgress-
ing its provisions by doing a thing prohibited.”

The court then observed that such a forfeiture statute falls within the category’

of a "penal statute” and the decisions in this jurisdiction to the effect that pcnal
statutes are to be construed strictly against the state are Jegion. It was said in State
v. Vanderhave, 47 N.J. Super. 483, 492 (App. Div. 1957) ; aff. 27 N.J. 313 (1958) that

“Penal statutes are to be construed strictly against the state, for statutes
creating and defining crimes cannot be extended by intendment. The con-
demned act must be plainly and uomistakably within the statute. * * *
Accordingly, any doubt as to the meaning of the statute is to be resolved in
favor of the strict construction thereof.”

In Marter v. Repp, supra, the court carefully made the observation “that ‘penal’
is a much broader term than ‘criminal,’ and includes many statutory enforcements of
police regulations, the violation of which are in no sense crimes.” Thus, we must
conclude that R.S. 19:4-1, in that it provides for a forfeiture of the right of suffrage
in certain cases, falls within the definition of a “penal” statute as defined in Marler
v. Repp, supra, and is subject to the rule of strict construction. Accordingly, unless
it clearly appears that the Legislature intended the forfeiture of suffrage by a person
convicted of “carnal abuse,” we must find that the forfeiture will not apply.

An examination of the pertinent portions of the statutes involved s essential
to a determination of the issues raised.

The ap_p]icable part of R.S. 19:4-1 is as follows:
"No person shall have the right of suffrage—

(1) Who is an idiot or is insane; or

(2) Who has been or shall be convicted of any of the following designated
crimes, that is to say—blasphemy, treason, murder, piracy, arson, rape,
sodomy, or the infamous crime against nature, committed with man-
kind or with beast, robbery, conspiracy, forgery, perjury or subornation
of perjufy, unless pardoned or restored by law to the right of suffrage;
or...

The crime of “rape” or “carnal abuse” and the punishment for conviction thereof
in various phases is described in N.J.S. 2A:138-1, which provides:

“Any person who has carnal knowledge of a woman forcibly against her
will, or while she is under the influence of any narcotic drug, or who, being of
the age of 16 or over, unlawfully and carnally abuses a woman-child under
the age of 12 years, with or without her consent, is guilty of a high misde-
meanor and shall be punished by a fine of not more than $5,000, or by im-
prisonment for not more than 30 years, or both; or who, being of the age
of 16 or over, unlawfully and carnally abuses a woman-child of the age of 12
years or over, but under the age of 16 years, with or without her consent,
is guilty of a high misdemeanor and shall be punished by a fine of not more
than $5,000 or by imprisonment for not more than 15 years, or both.”

State v. Lefante, 12 N.J. 505, 513 (1953), observes that there are three separate
crimes encompassed in N.J.S. 2A:138-1 and, to use the language of our Supreme
Court, they are as follows:
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“(1) Rape,
(2) Carnal abuse of a woman-child under the age of 12 years, and

(3) Carnal abuse of a woman-child over the age of 12 years and under the
age of 16.”

The distinction between “carnal abuse” and “carnal knowledge” was made early
in this jurisdiction in State v. Hummer, 73 NJ.L. 714 (E. & A. 1906) and State v.
Huggins, 8¢ N.J.L. 254 (E. & A. 1912) and affrmed in Stele v. MocLean, 135 N.J L.
491 (Supreme Ct. 1947) where it was held that

“Carnal abusc is an act of assault or debauchery of the female sexual organs
by the genital organs of the male which falls short of knowledge with its
accompanying penetration.”

Of similar effect was Stafe v. Auld, 135 NJ.L. 293 (E. & A. 1946) ; and State
v. Riley, 49 N.J. Super. 570, 584 (App. Div. 1958) where the court said:

“The law is clear that what is required to constitute rape or forcible carnal
knowledge is actual sexuval penetration. Application of Faas, 42 N.j. Super.
31, 35 (App. Div. 1956).”

In State v. Orlando, 119 N.J.L. 175, 183 (Supreme Ct. 1937), Justice Trenchard
said :

“Considered in its entirety the instruction of this topic was that to convict
the defendant of rape the jury must find that he had sexual intercourse with
the prosecutrix forcibly and against her will; that to complete the crime
of rape there must be penetration by the sexual organ of the male in the
sexual organ of the female, and that the slightest penetration is sufficient.
That was right.”

Summarizing the general situation described above, our Supreme Court said in
State v. Lefante, supra:

“In normal usage rape, or forcible carnal knowledge, is entirely distinct
from carnal abuse, the first involving actual sexual penetration, and the second
being, as stated in State v. Huggins, 84 N.J.L. 254, 259 (E. & A. 1913), ‘an
act of debauchery of the female sexual organs by those of the male which
does not amount to penetration.””

It is evident that a conviction for “rape,” referred to in N.J.S. 2A:138-1 as
“carnal knowledge” is far an entirely different offense than ‘“carnal abuse.” Referring
again to R.S. 19:4-1, the legislative enactment which disenfranchises certain con-
victed persons, it is significant that only the crime of “rape” is included and no ref-
erence is made to the application of the Jaw to a person convicted of “carnal abuse.”

Accordingly, we determine that a person convicted of “carnal abuse” has not
been convicted of “rape,” is not within the purview of the disenfranchising statute
and is not obliged to forfeit the right of suffrage.

Very truly yours,

Davip D. FurMan
Attorney General

By: EuGeENE T. URBANIAK
Deputy Attorney General
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Jury 5, 1961

Mr. WiLrram KINGSLEY

Acting Director, Division of Taxation
Department of the Treasury

State House

Trenton, New Jersey

FORMAL OPINION 1961—No. 12

Dear Mr. KINGSLEY :

“You have asked our opinion as to various questions that have been raised with
regard to the tax exemption for senior citizens recently authorized by constitutional
amendment (Art. VIII, Sec. 1, par. 4) and implemented by Chapter 9 of the Laws
of 1961 (N.J.S.A. 54:4-3.36, ¢t seq.) In general, the constitutional provision and the
statute allow exemptions from taxation of real property in an amount not exceeding
$800.00 for citizens and residents of this State aged 65 or more, who bave incomes
not in excess of $5,000 per year. The exemption applies to the assessment on real
property taxed locatlly throughout the state. Exemption applications are to be
processed by local assessors. It is obviously desirable to have a uniforin application
of the law and for that reason we answer below a number of questions that have
been specifically raised.

I

You have asked whether the income of a claimant’s spouse or the income of other
members of the claimant’s family who reside in the same dwelling should he added
1o the income of the claimant for the purpose of measuring claimant's “income”
against the $5,000 limitation.

The act does not direct that income of the claimant should be combined with
his or her spouse or other members of the family residing in the dwelling for the
purpose of determining claimant’s income. Section 2 of the act permits “[E]very
person * * * having an income not in excess of $5,000.00 per year” who meets other
conditions to claim the exemption. Section 9 of the law specifically provides that,
“property held by husband and wife, as tenants by the entirety, shall be deemed wholly
owned by each tenant * * *” Therefore, either spouse is entitled to claim the exemp-
tion on the basis of his or her gualifications alone.

Consequently, the law as it presently stands would permit an $800 exemption to
a claimant wife whose income is less than $5,000 per year but whose husband, for
example, has an income of $25,000 per year. However absurd this result may be,
there is no provision in the statute which permits the combining of income in such
cases.

The provision with respect to ownership of property by tenmants by the entirety
was apparently placed in the statute to avoid an interpretation which would require
the husband and wife both to meet all the statutory conditions to obtain the exemp-
tion. For instance, one spouse may be 65 or more years of age and the other under
65 and still the exemption could be claimed by one spouse against the dwelling held
in their names as husband and wife. Each spouse is expressly deemed the full owner
of the property for the purpose of the exemption. It is this provision that emphasizes
the conclusion that the income of the claimant alone as well as his other individual
qualifications shall be considered apart from the income of his or her spouse.
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Since the enactment of this law members of the Legislature have recognized this
result. The Senate has passed Senate Bill No. 227 which would amend the law to
the extent of providing that for the purposes of the Act the income of a husband
shall be deemed to be the income of his wife in addition to her own income, and
vice versa.

11

You have asked whether an individual claimant eligible to receive the senior
citizen exemption of $800 may also receive, in addition thereto, the $500 veteran’s
exemption or any other exemption. Article VIII, section 1, paragraph 4 of the New
Jersey Constitution (the amendment which authorizes the senior citizen exemption)
adequately provides the answer to this question. The amendment reads in part as
follows:

“Any such exemption when so granted by law, shall be granted so that it
will not be in addition to any other exemption to which the said citizen and
resident may be entitled.”

Consequently, the citizen receiving the $500 veteran’s exemption would not be quali-
fied to receive the $800 exemption as well; the granting of the senior citizen exemp-
tion extinguishes his right to the veteran’s exemption. This is so whether or not the
veteran’s exemption is applied in whole or in part to personal property, or to other
real property owned by such claimant. This view was expressed by Senator Wayne
Dumont, one of the sponsors of the constitutional amendment, at the public hearing
prior to the passage of Senate Concurrent Resolution No. 12 (now Art. VIII, section
1, paragraph 4 of the New Jersey Constitution). On page 13 of the transcript of the
aforementioned public hearing the Senator said:

“I know that SCR 12 says in effect that where a senior citizen is also a
veteran, they cannot get both exemptions.”

We are further persuaded to the conclusion that this was the legislative intent
by the fact that on this subject another Senate Concurrent Resolution, SCR 4, was
considered by the Legislature. SCR 4 provided that the $800 exemption would be in
addition to other exemptions. Since SCR 4 was not adopted, this fortifies the con-
clusion that the Legislature did not intend to allow more than the one exemption
for any one claimant.

11X

This provision does not bar a person from claiming a senior citizen exemption
for the year 1961, even though he is already receiving a ‘“standing” veteran’s exemp-
tion of $500 for the same year. Although N.J.S.A. 54:4-55 would prohibit the
assessor from removing the veteran’s exemption from the books, the assessor may
allow the senior citizen an $800 exemption credit for the year 1961 and debit the
veteran’s exemption of $500 against the senior citizen exemption credit, L. 1961, c. 9,
sections 5, 6. The veteran-senior citizen will receive for 1961 a credit determined
as if he received an additional $300 senior citizen exemption for that year alone.

v

Chapter 9, Laws of 1961, section 2 provides that the exemption claimed by the
senior citizen on the “dwelling house” owned by bhim and wherein he resides shall
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not exceed $800 in the aggregate “on such real property.” That section further pro-
vides that “no such exemption shall be in addition to any other exemption to .which
said person may be entitled.”” Where the dwelling house is owned by husband and
wife as tenants by the entirety, a claimant’'s wife, otherwise eligible, could not be
allowed the full $800 senior citizen exemption if her husband is receiving a veteran’s
exemption of $500 on the dwelling owned by them. The husband can claim the $500
veteran’s exemption but the wife can only receive a $300 senior citizen exemption on
that house. This result is required since section 2 of the Act limits the exemption
on any dwelling house to an assessed valuation of $800 in the aggregate, where the
senior citizen exeraption is applied to that house. However, if the veteran’s exemption
is applied to personal property, the veteran’s wife could receive the full senior citizen
exemption on the dwelling house owned by them as tenants by the entirety. Also a
wife can obtain the full $800 senior citizen exemption on their dwelling house if the
husband’s veteran’s exemption is applied to property other than the real property
on which the dwelling house is Jocated.

A%

A claimant may obtain only one senior citizen exemption on but one dwelling
house; this exemption may not be divided between two or more residences and the
dwelling house must be the claimant’s principal place of residence. Section 2 of the
Act (Laws of 1961, Chapter 9) provides that a claimant “residing in a dwelling house
owned by him * * * shall be entitled * * * to exemption from taxation on such real
property * * ¥ (Emphasis supplied.) The statute intends that the exemption be on
o dwelling house, not dwelling houses. By limiting the exemption from taxation to
a single dwelling and by requiring claimant to be domiciled in New Jersey for 3 or
more years, the Legislature expressed the intent that the exemption shall apply to
but one dwelling of claimant for the purpose of this statute, the dwelling where
claimant makes his principal and permanent home.

Thus, where a claimant resides in an apartment house which is his principal place
of residence and occupies a cottage or bungalow during the summer months, the
summer home cannot be considered as a dwelling house upon which claimant may
receive this exemption.

In a situation where both the claimant and his wife meet all the prerequisites
for exemption as persons 65 years or over and where the claimant owns one residence
and his wife another, an exemption may be obtained only with respect to the dwelling
house which constitutes the principal place of residence. The result is the same where
the claimant and his wife, as ténants by the entirety, own two residences. An exemp-
tion may be claimed only on the dwelling house which constitutes the principal place
of residence. One spouse may not claim the exemption on one house and the other
spouse claim the exemption on the sccond house.

Further, the statute makes no reference to apportioning the tax among two or
more propertics. In the legislation allowing the veteran’s exemption (N.]J.S.A.
$4:4-3.12p) there appears specific authorization for an apportionment :

“% % % byt exemption may be claimed in any taxing district * * * and may
be apportioned, at the claimant’s option, between two or more taxing dis-
tricts; * * *” :
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The absence of similar language in the senior citizen exemption statute compels us
to couclude that the Legislature did not intend to allow the senior citizen exemption
to be apportioned.

An cxample of the apportionment problems that may arise is illustrated by the
following: A veteran-husband and his wife own a principal residence in one taxing
district and own either vacant land or a summer cottage in another taxing district
in New Jersey. If neither claims the senior citizen exemption, the husband could
elect to apportion the veteran’s exemption between the two properties. If a senior
citizen exemption is claimed by the husband, it could not be apportioned between the
two properties, and, as shown above, it is taken to the exclusion of his veteran’s
exempticn on any property. However, if the wife claims the senior citizen exemption
on the dwelling house, the husband may still claim the veteran’s exemption on the
other property in the full amount or he imay claim the veteran’s exemption against
personal property, as indicated above. However, should the husband desire to appor-
tion his veteran’s exemption between the properties in both taxing districts, he can
do so provided that the exemptions for himself and his wife on the dwelling house
do not exceed $800 in the aggregate.

Very truly yours,

Davip D. FurRMAN
Attorney General

By: Rosert L. SHELDON
Deputy Attorney General

Jury 10, 1961
HoNorABLE RayMOND H., BATEMAN
Somerset County Assemblymon
118 West High Street
Somerville, New Jersey

FORMAL OPINION 1961—No. 13

DeAR ASSEMBLYMAN :

You have requested an opinion as to the procedure to be used in filling the new
offices on township committees in all townships which have exceeded a population
of 4,500 in the 1960 federal census, except those located in sixth class counties (R.S.
40:146-2). The 1960 federal census was promulgated effective May 6, 1961, a date
too late for the nomination at the regular primary of candidates for newly established
offices. :

It is my opinion that R.S. 19:27-11 applies to these circumstances and sets forth
the procedure to be followed for selection of candidates. This statute has been con-
sidered in an earlier opinion, see Ops. Atty. Gen. No. 53 (1950) in which it is said:

“The obvious intent of R.S. 19:27-11 is to make upnecessary a special pri-
mary election in connection with certain vacancies and yet to make available
the machinery of the general election for the filling of such vacancies.”

This statute is aimed at filling “vacancies” and it must be considered whether
the facts at hand present such a “vacancy” within the purview of the statute, In the
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same title, R.S. 19:3-25 defaes a “vacancy” to include affices whictt exis? and become
vacant but says nathing of offices which are ecewly cceated.

A similar problewr arose in June 1954 when Pembertan Tawaship of Burlington
County became eatjtled to additional committeemen under R.S. 40:146-2. The pro-
ceduce prescribed by R.S. 19:27-11 was fallowed. The couct in Michaels v. Johnson,
33 N.J. Super. 77 (App. Div. 1954) held this to be the proper governing provision
of law. Ia doing so0, the court considered the term ‘“‘vacancy” as appearing in that
statute and held that the term was intended by the legislatuce to include all unfilled
elective offices including rhose established by an increase in population of the munici-
pality, eiting supporting authority from New Jersey and other jucisdictions.

Briefly outlined, N.J.S.A. 19:27-11 permits the naming of candidates by twa
processes; frst, the county commitiee of each palitical party is zuthorized to nawne

a candidate and, second, independent candidates raay be nominated by petition. Time-

requicements are very important in each instance; the vacancy must have oceusred
more than thicty-seven days prior to the genecal election, aad the statements of
selection ar petitians of nomination must bave been fled with the counly cleck at
least thicty-four days prioc to the general election. When the vacaacy oceucs it is
the duty of the municipal clerk of the township ta give pramgt notice of the vacancy
to the cauaty cleck, the chaicmaa of the couaty commiittce of each palitical party
and in counties of the first class to the county board of elections.

Very teuty yours,

Davia D. Fugman
Atlorney General

Jowy 18, 1961
Box. Neo J. Parsexiyaw, Acting Director
Division of Motor Vehicles
25 South Montgomery Street
Trenton, New Jersey

FORMAL OPINION 1961—No. 14

Dear DrgecTor PARSEXIAN :

We have been asked whether N.J.S, 2A ;168-1 authorizes a magistrate to suspend
the imposition or execution of a sentence where a mandatory penalty is fixed n
subtitle 1 of Titde 39 (Chapters 1 through 5) despite the provisions of R.S. 39:5-7.
N.J.S. 24 :168-]1 reads in part as {ollows:

"“When it shall appear that the best interests of the public as well as of
the defendant will be subserved thereby, the courts of this state having
jurisdictipn over crinuna) or quasi-criminal actions shall have power, after
conviclion or after a plea pl gwlly or »on vuslt for any crime or oRense,
except those hereinaiter descoibed, to susgend the imposition or exacution
of seatence, and also 0 place the defeadant an prabation undec the super-
vision of the chief prabation officer ol the couaty, for a peciad of nat less
than | year nor magra thaa 5 years."

—_— e e
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R.S. 39:5-7 reads as (allows:

“la aany proceeding lustituted pucsuaar 1o the provisioas af this sub-
litle, except where a mandatocy penalty is Gxed herein, the magistrate may
suspead the imposition ar execution of senceace, and may also place the
defendant on probatian vader the supecvision of the cuiel grobation officec
of the county far a peciod of not less than six months nor more than oue
year. The prabation shall be effected and administered pucsuant to the pro-
visions of sections 2A:168-]1 to 2A :168-13 of the New Jersey Statutes.”

[n our opinion, a magisteate caonot suspend sentence on a motor vehicle violation
where a mandatory penalty is imposed by subtitle | of Title 39. The provisions of
R.S. 39:5-7 govera.

It is a familiar principle that when two statutory provisions are in apparent
conflict, the more specific controls. State v. Hotel Bar Foods, Inc, 18 N.J. 115, 128
(1955). The provisions of Title 39 relating ta malor vebicle offenses are more
specific thaa the provisiaas of Tle 2A referring (o the administration of civil and
criaunal justice generally. R.S. 39:5-7 recognizes the existence of N.J.S. 2A:168-1
by providing that whece sentences may be suspended pursvant to R.S. 39:57 pro-
bation shall be pursuaat to N.J.S. 2A:168-1 to 13. If it was the jntention of the
legislature to make the provisions of N.J.S. 2A:168-1 concerning suspension of sentence
controlling, it would not have left in R.S. 39:5-7 the express prahihition on the
suspension of sentences where subtitle | of Title 39 prescribes a mandataory penalty.

Very truly yaurs,

Davio D. FurMman
Attornes General

By: Woniiam L. Bovan
Deputy Attorney General

Jury 19, 196)
HonoraBLE JoHN W. TRAMAURG
Conpmnissioner, Dept. Institutions ond Agencies
State Qffice Building
Trenton, New Jersey

FORMAL OPINION 1961—No. 1$

Dear ComMm1SSIONER TRAMBURG :

You have asked our opinion concerning the apparent conflict in law between
R.S. 30:6A-11 and N.J.S. 24 :37-12. R.S. 30:6A-11 deals wilh assets of jomates of
the New Jersey Home for Disabled Soldiers that remain unclaimed for three years
after death. N.J.S. 2A:37-12 denls with the escheating of property, generally of
persons who die withouvt heirs or known kindred.

R.S. 30:6A-11 provides 3s foliows:

“Maneys, choses in action and effects deposited by an inmate ia trust with
the chiel executive officer of the home and uaclaimed at the death of the
immate, dying intestace, shall be held in terust by the chief executive officer,
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with power to invest the fonds with Uhe consent of the hoard of managers
and to use the income for the benefit of the inmates as the board may decmn
most advisable,

"Upon ctaim made and sustained by Jegal proof, 1he suffciency of which
the chief executive officer or board of managers shall be the sole and exclusive
judges, the funds shall be paid over 1o the claimant entitled thereto upon
acknowledging, executing and delivering a proper release and discharge.

“A fond remaining unclzimed three years alter the death of its deposilor
shall with the income therefrom escheat to and become the properiy of and
subject to the absolute control and disposa) of the board of managers o be
used for such purposes as they deem most advisable.”

N.J.S. 2A:37-12 provides as follows:

“If any gerson, who, at the time of his death, has been or shall have been,
the owner of any personal property within this state, and shall have died, or
shal) dic, intestate, without heirs or known kindsed, capable of inheriting the
same, and without leaving a surviving spouse, such persooal properly, of
whatsoever nature the same may be, sha)l escheat to the state.”

More direcily you ask if under the provisions of R.S. 30.6A~-11 the chiel execu-
tive officer of the Soldiers Home may demand and reccive the estale of an inmate
therein who died without any known heirs, next of kin, or surviving spousc since
the enaciment of the general Escheat Act, L. 1946, ¢. 155, N.J.S. 2A:37-1], el seq.,
or whether such estate is subject to escheat to the State of New Jersey.

It is onr opimon and you are so advised that R.S. 30:6A-11 was impliedly ce-
pealed by the enactment of the general Escheat Act, L. 1946, ¢. 155 1o the extent that
the statutes are inconsistent.

Mehr v, State, 12 N.J. Super. 253 (Ch. 1951), involved a conlest belween the
State and the municipality of Cedar Grove for the estate of a person who died in-
tesfate without known heirs, next of kin, or surviving spouse. The Court hkeld that
the enactment of L. 1946, ¢. 155 impliedly repealed R.S. 3:5-9, 10 and 11. R.S. 3:5-9,
10 and 11 had provided that the administrator af the estate of an intestate leaving
no spouse and no known kindred or relatives should after one year from the intestate’'s
death put the surplus of the persoual estate oul at interest, paying the income thereon
anonuaily to the municipality where the intestate had a Jegal cesidence, and paying
the priacipal to such municipalily seven years after the date of death for the use of
the poor. After discussing lhe general rules applicable to implied repealers, the
Court stated at page 262:

VApplying the tests recited to the dispute here, it is plain that the Leg-
islalure, jn enacting the Escheat Act, iatended to eflace the sections of the
Distribution Act celied upon dy the defendant township.

“Concededly the Slate wad no gencral escheat law relating to tangible
and intangible pesrsonal propecty prior to 1946, In that year, the lawmakers
vndertook ta deal with the whole problem of cscheat of such property, both
as 10 1he conditions which would bring 2bout acowmsiion thereof by the State
and as 1o lbe mapner and means of accormplishing the acguisibon. It must
be assumed that the Legislature was aware at the ime that revenue provided
by interest on funds ol an intestate alter administration, as well as by the
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unclaimed funds themselves, after seven years, was going to the various
municipalitics. And the act adopted leaves no soom for doubt thal the inten-
tion was to pre-empt this revenue for the State.

“Tt must he noled that the definition of personal property set {orth fu the
Escheat Act is broad enough to include every conceivable kind of tangible
and inlangible personal property. However, specifically excluded are personal
property ‘in the castody of any court in this State’ and ‘any personal prop-
erty covered by Chagter 199 of the Laws of 1945

“Chapler 199 of the Laws of 1945 relates to the escheat oi unclaimed
bank deposits. (R.S. 17:9-18 10 26.) ‘Personal property in the custody of
any courl in this State’ cannot be deemed to include funds in the hands of
an adminisiralor under the ¢ircumstances of this case. The administrator
holds the funds here only for the purpose of distribution according to law,
which means to the State or to Cedar Grove, depending upon the determina-
sion of the vita) question of implied repeal now presented and the obtaining
by the State of a judgment in an escheat proceeding.

“On fundamenta) principles of starutory constsuction, these two express
exclusions demonstrate an intention to include escheatable personal property
in all other classes of cases. Expressio mniwns est exclusio alierins.

“Eurthermore, the Legisialure dealt with the personal property of an
intestate ip a separate and distinet section (sec. 16). In this section, the
14-year period, the elapse of which must precede escheat under section 17,
in cases ather than intestacy, was eliminated. Such elimination manifests an
jatention not to require 3 waiting period of 14 years belore personalty of an
iatestate would escheat. And the declaration of escheat was expressly made
applicadle to ‘any personal praperty within this State’ of an intestate owner.
Thus there is present inescapable evidence that the Legisla:ture intended to
deal generally and fully with escheat in cases of intestacy and to exclude any
existing form of disposition of such property.”

¥ kX

“The only reasonable and feasible conclusion from all these considera-
tans is that R.S. 2:53-15 through 32, representing the Jater expression of
the legislative will and being plainly repugnant to R.S. 3:59, 10 and 1],
aperate as an implied repeafer theceof.”

The haldiag in the Mahr case was followed by the New Jersey Supreme Court
ia State v. Roberts, 21 N.J 552 (1956}, The Raberis case iavolved a contest between
the State aof New Jeesey and the Township af Middletawn lor the estate of a decedent
intestate without known heirs, next of kin, or surviving spouse. In Roberes at page
554 of 21 N.J. the Couct stated:

“Judge Schetting, who decided the case in the Chancecy Division, held
that R.S. 3:5-9, 10 aad U1, although histaricaliy acigiaaling as part of the
Distribution Law, see L. 1898, p. 778, were in acuality bul the means by
which the State at that time exercised its sovereign nght 1o escheal such
personal property, State by Parsons v. Standard 05t Co.,, 5 N.}. 281, 297
(1950), afirmed 341 U.S. 428, 71 S. Cr. 822, 95 L. Ed. 1078 (1951), and
that in enacling the general Escheat Acl the State displaced its creature
municipalities in favor of itself as taker, thereby accomplishing the repealer
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of the secrions by implication. Judge Scheiting {ollowed i this respect the
deession of Judge Francis, who, also sitting in 1the Chancery Division, beld,
in Mehr v, Seete, 12 NUJ. Suger, 253, 262 (1951), that 't is plain that ihc
Legislature, n enatung the Escheai Act, intended o efface the sections of
fhe Distribution Act relied upon by the delendant lownship’

"We {ully agree that such was the legislative design. A comparison of
1he lwo statutes plainly reveals that the later Escheat Act fully asserts the
State’s sovereign right to escheat property of this kind to sell and covers
the whole subject of escheatable properiy dealt with by the mentioned sec-
tions of the Distribution Act. The reasonable, indeed inescapable, conclusion
therefore 15 that the Escheat Act was intended by the Legislature 1o supplant
the ¢arliec law. This is thus a case for application of the settled rule of
statutory construclion ihat in that circumstance Lhe later statvte, though not
expressly saying so, will be held to operale 10 repeal ihe earlier law. Siate
Booard of Health v. Berough of Vinelond, 72 N.J. Eq. B6Z (E. & A, 1507).

We are satisfied that the foregoing reasoning applied to R.S. 3:5-9, 10 and 11
in the Mahr case and the Roberts case is equally applicable to R.S. 30:6A-11. Ac-
cordingly, the estate of any inmate in the Soldiers Home who dies without known
heirs, nexl of Jon or surviving spouse is sobject 10 1he general Escheat Act of New
Jersey (MN.J.S. 2A:37-12).

Very iruly yours,

Davip D. FurMan
Attorney General

By: Cuaries J. KuHog
Depuiy Allorney General

Jury 20, 1961

Homozasre WitLiad F. HyvLarp, President
Boerd of Public Utility Commissioners

101 Commerce Street

Newark 2, New Jersey

FORMAL OPINION 1961—No. 16

Dear Commissroner HyLAND

You have asked our opinion whether a municipal water wtility hling reports
pursuant 1o N.J.S.A. 40:62-1 may be charged any fees under N.J.S.A. 48:2-56 for
the (urnishing of report forms and for the filing, examination and audii of such veports.

N.J.5.A, 40.:62-1 provides:

“Every municipalily aperating any form of public ucility service shall
keep accounts thereof in the manner preseribed by the boacd of public utility
commissionérs for the accounting of similar public utilities,  and shall file with
the board such statements thereof as may be directed by the board.”
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NJ.S A 4B:2-56, the so-called "lec bill" provides, in part

"The Board of Public Uiy Commissioners is hereby empowered, av-
ihorized and requited 16 eharge and collect fges and charges (or the purposes
and 3n the amounts hereinaller sel our. Sweh fecs and charges are applicable
io ol public vhility companies and pergons uvnless plherwise ingdicated.”

The esseniizl 3ssue ix 1wolold, that s, whethér a municipal waler utilily s a
public viility company or whether it 35 4 porson withon the meaning of the act
N.J.S.A. 48:2-13, which sets forth the genera) jurisdiclion of 1he Board of Public
Uity Commissioners and wivch defines a public wtilily, provides, in pact:

“The Lerm ‘public wtility” shall include every inilividual, co-partaership, as-
sotiabion, corporation or joint stock cgmpany, (heir lessees, Lrustees or re-
ceivers appointed by any coarl whatsoever, thal now or hereafter may own,
operate, manage or conirel within this Stale any steam railroad, sireet raj)-
way, traction railway, avtobus, canal, express, subway, pipeline, gas, electric
light, heat, power, waler, oil, sewer, 1elephone or telegraph sysiem, plant or
equipment for public use, under povileges granted or horealter o bé granted
by this State or by any political subdivision thereofl.”

It seems 10 be settled now that except as »noted below, a municipal water uliliy
is not a public utilily and is notl subje¢l to the jurisdiction of the Board of Public
Utility Commissioners, al least {or rale-making purposes. It has been held by the
Supreme Court of New Jersey in In ro Glen Rock, 25 N.). 241, 135 A. 2d 506 (Sup.
Ct. 1957), that N.J.S.A. 48:2-13 does not include a wwnicipal corporation, since a
municipal corporation 18 of an entirely different nature than a commercial corporation
and the Legistaiure would have specifically included municipal corperations if it hag
intended 10 submit them to the jurisdiction of the Board. The Court [urther held
that a municipal waler utility was nof included within the scope of N.J.S.A. 40:62-24
which declares every municipality in supplying electricily, gas, stéam or other product
beyond its corporate limits 1o be a public uiility. “Other product” does nol encompass
a munieipal water utilify.

However, not all municipa) water utilities are exempted from the Board's juris~
diction. Under N.J).S.A. 40:62-49¢1), a municipality acquiring property pursvant to
the provisions of paragraph (d) thereof . . . shall furpish aod supply water to the
adjoining municipzlily in which the connected distribution sysiem is located and to
any other municipality sérved from the same source or sources of supply when ac-
quired, (o the exient, (or such fength of lime and under such terms and conditions as
may be ordered by Lhe board of public utility commissioners.” This section has been
construed by our Supreme Court in the Glen Rock case, supra, and in Woaodside
Hamaes, Ine, v. Morrisiown, 26 N.J. 529, 141 A. 2d & (Sup. Ct. 1958), as applying
only 10 municipal water systems acquired after the date of its enactment, which was
1629

We find a further grant of jurisdiction to the Board in N.J.S.A. 40:62-85.1
whereunder any second <lass city having a population of not less than 120,000 and
supplying wales to asers within any other municipality is treated for cate-making
purposes the same as public utilities and is deemed for that purpose to bhe a public
utility.

While munmicipal water utilities generally are thus nat subjgct (o the jurisdiction
of the Board {or rate-making purposes or to its rcgulalory powers, it is clear that
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{or certain purposes the Legislature has placed them under the Board's control. By
fts very language, N.J.S.A. 40:62-1 requires all municipal utilities, water or other-
wise, (o keep ils accounts in the manner prescribed by the Board for similar public
utilities, and requires a filing of such statements as the Board directs.

Whether or not municipal water utilities would be considered as public utilities
for tins limited purpose of accounting is a quesbion that it is unnecessary to decide, for
the Legislature has made the fees and charges applicable to persons as well as to
public vtility companies. The organization and language of the “fee bhill” (N.].S.A.
48:2-56) reveals a systematic approach and intent to charge fees for all services
rendered or materials supplied by the Board. The fees and charges are applicable
“. .. to all pudlic utility companies and persons uiless otherwise indicated.” (Emphasis
supplied.) To contend that a municipality or a monicipal utility is not within the
meaning of either term is in accord with neither the practice of the Board in admin-
istering the fee bill nor with the intent of the Legislature. One or two illustrations
conclusively substantiate this interpretation; (1) the fee bill in paragraph C pro-
vides charges for copies of the Board's annual report, pamphiets and decisions, as wel)
as charges for sundcy other materials, and there is no indication that municipalities
upon requesting such materials are to receive them free of charge; (2) when a
municipality files a complaint with the Board, it is required to pay a fee under para-
graph E (15), of the fee bill which requires a fee for "Any application or patition
not herein specifically designated or described.”” The Board js not only empowered
and authorized but is reguired under the statute to charge and collect fees and charges
for the purposes and in the amounts set out and yet, under an intcrpretation that
municipalities are not subject to the fee bill, al) materials and services would be
rendered by the Board {ree of charge. “Unless otherwisc indicated,” the f{ees are
applicable, and nowhere does it appear in the fee bill that a municipa) corporation
or a municipal utihity shall be exempt from paying the charges. Paragraphs A and B
of the statute designate the charges for the filing, examination, and auditing of annwa)
reports. As indicated above, municipalities operating any form of public utility service
are required to file such statements regarding their accounts as the Board directs,
and the Board has required them to fite annual report forms.

To conclude that a municipal utlity can be considered te be a person is not to
reach a vnigne result, for municipal corporations have been considered as persons
in other contexts. For example, municipal corporations have been treated as persons
in the imposition of liability upon them within the wrongful death statute. Hartman
v. City of Brigantine, 42 N.J. Super. 247, 126 A. 2d 224 (App. Div. 1956). Whethec
a municipal corporation be considered as a public utility for the limited purpose of the
fee bill or whether it be treated as a person, it 35 clear that a municipality obtaining
seyvices or maierials from the Board of Public Utility Commissioners within the
confines of the fee bill is required to pay the applicable fee or ctharge. The intent of
the Legislature that fees and charges be paid is manifest in the systematic organization
of the fees and charges.

The authority of the Legislature over municipal moneys and the disposition of
them seems to be vndisputed. :

“The doctrine everywhere prevails, sustained by early and late cases, ihat
public moneys in the custody of municipalities are subject to state control and
disposition for governmental purpases, within the limitations of the constitu-
tion. . . . The authority of the legislature of a state to direct a municipality
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to make any payment of its funds rests upon the fact that such funds are
public moneys acquired under the avthority of the state for public purposes.
The legislature has the same power of disposition over the public moneys
in the custody of the mumicipality that 5t has over those in the state territory.”
I McQuillan, The Law of Municipal Corporations, 710.

We therefore wish to advise you that a municipally-ownéd water utility is re-
quired to pay the applicable fees for report forms and for the filing, examination and
audit of them pursuant to N.J.S.A, 40:62-1.

Very truly yovrs,

Davio D. Fugman
Altorney General

By: AntHONY D. ANDORA
Deputy Attorney General

Aucysr 1, 1961
HownosasLe Vincent P. Ksuper

Prosecutor, Mowmonth County
Court House
Freehold, New Jersey

FORMAL OPINION 1961—No. 17
DEAR PROSECUTOR :

You have asked for my construciion of the recent supplement to the Loutery
Law (N.J.S. 2A:121~1 ef seq.), Chapter 39 of the Laws of 1961, which redefines the
term “lottery” to exclude giveaways. That enactment provides:

“As used in this chapter, the term ‘lottery’ shall mean a distribution of
prizes by chance in return for a consideration which say be in the form of
money or other valuable thing os in the form of an actual inconvenience.
This definition shal) not pertain to a distribution of prizes by chance when
there 5 an intent to distribute prizes as a gift where the class of donees
performs acts not exceeding those necessary to become a member of the class
of danees or to veceive the gift.” ' '

The statement of legislative purpose js- significant :

“The purpose of this bill is to permit the distribution of prizes by chance
when no actual price is paid or inconvenience suffered as a condition for
participation. It will bring New Jersey in line with the more modern majority
rule in this country which recognizes a liberal construction of the term
‘consideration.” The bill does not violate the Constitutional prohibition against
gambling, for it wil) merely define the term ‘consideration’ as it was probably
understood when the Constitutional amendment was made in 1896.”

Chapter 39 of the Laws of 1961 would infringe the State Constitution f its pur-
pose was to legalize any activity which constituted common law gambling. The State
Constitution is specific in Art, IV, Sec. VII, para. 2;
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“No gambling of any kind shall be authorized by the Legislature unless
the specific kind, restrictions and control thergof have been heretofore sub-
mitted 1o, and authorized by a majority of the votes cast by, the people at a
special election or shall hereafter be submitted to, and authorized by a
mazjorily of the votes cast thereon by, the legally qualified voters of the State
voting at a general election, . .

The new enactment must be construed, if possible to render it constitutional, in
accordance with a settled principle of statutory construction. State v. Hudson County
News Company, 35 N.J. 284 (1961).

The only construction of Chapter 39 of the Laws of 1961 which meets the test
of constitutionality is a readily available one, in obvious accord with the legislative
intent. Gambiing at common law comprised three elements: prize, chance and con-
sideration. A giveaway lottery withoul consideration was a statutory violation, as
determined by the Supreme Court in Lucky Calender Co. v. Cohen, 19 N.J. 309 {1955).
The new ¢nactment circumvenis Lucky Calendar Co. v. Cohen but without expanding
legalized gambling, i.e., common law gambling, against the proscription of Art. IV,
Sec. V1I, para. 2 of the State Constitution.

You have asked whether Chapter 39 of the Laws of 1961 legalizes: (1) box
top contests; (2) contests open to all patrons of a theatre or store and (3) contests
open to all members of the public through a general distribution of entry blanks.

The answer to the first two questions is negative. The courts of this State have
consistently ruled that the purchase of merchandise or a theatre ticket is consideration
in law for a chance on a lottery prize. State v. Berger, 126 N.J.L. 3% (Sup. Ct. 19413 ;
State v. Shorts, 32 N.J.L. 398 (Sup. Ct. 1868). A requirement of attendance at a
drawing constitutes consideration in the suffering of an inconvenience. Fursfi v. A. &
G. Amusement Co., 128 N.J.L. 311 (E. & A, 1942). A box top entry hlank is avail-
able only through the purchase of a commeodity. To offer a chance an a prize in
addition to merchandise or a ticket sold violates N.J.5. 2A:121-1 ef seq. and is
punishable as a misdemeanor, withoult any exemption or modification of the law
through Chapter 39 of the Taws of 1961. oo

The final inquiry is answered in the afficmative. Contests open to the general
public with enlry blanks distributed in newspapers through widespread mailings and
available in stores or other places of business both to customers and noncustomers
are bona fide giit contests legalized by the new enactment. The acts of clipping and
mailing the entry blauks fall short of mconvenience amounting to consideratlion as
an element of common law gambling.

Sincerely yours,

Davio D. FURMAN
Aitorney General
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Aucust 2, 1961

Hox, Nep }. PARSEKIAN
Acting Direclor

Division of Motor Vehicles
25 South Montgomery Street
Trenton, New Jersey

FORMAL QOPIN1ON 1961—No. 18

DeAr DirgcTOR PARSEKIAN :

At the completion of an audit of your Division undertaken by the State Auditor,
it was recormmended that an opinion be sought from this office upon the following
question: Where the Director deems under Section 3 of the Mator Vehicle Security
Responsibility Law (L. 1052, ¢. 173, § 3, as amended; N.J.S.A. 39:6-25) that a de-
posit of security is required of an operator or owner of a vehicle involved in an
accident, may he ailow the required security to be paid in installments?

The intent of this legislation was specifically to provide a means whereby a
financially irresponsible driver would furnish some sufficient security in the event
that judgment was entered against him for damages resulting {rom a motor vehicle
accident, (N.J.5.4. 33:6-25(a)}. The Director was provided with means to enforce
his demand through suspension of the license of each operator and all registrations
of each owner of any motor vehicle involved, if within a specified period of time the
amount determined to be sufficient 1o satisfy the judgment was not deposited (N.J.5.4.
39:6-25¢b)). The same statute (N.J.5.4. 39:6-25(c)) exempted owners ar opera-
tors covered by a hability insurance policy in any form or self-insured as provided
in NJ.S.A, 39:6-52, (L. 1952, ¢. 173, $30). The revocation sanction vested in the
Director is applicable, therefore, only to owners or operators who were uninsured
at the time of the accident.

These requirements were lifted in certain enumerated instances, even with respect
to uminsured vehicles or operators, in cases where, patenily, no liability attached to
the persan concerned, or where an adjudication had resulted in 2 determination of
non-liability, or if a written agreement for payment in installments had been executed
with respect to all claims for injuries or damages resulting from the accident,
(NJ5.4 39:6-26).

We conclude that there is no statutory authority to accept installment pavments
of a security deposit. The Director under the terms of N.J.5.4. 39:6-30 must, with
this deposit, stand ready to satisiy, to the extent possible, all judgments rendered
against an individual based vpon bis invelvement in a specific accident. To insure
that the amounts demanded would be available, the Legislature resorted to the drastic
sanction of suspension of licenses and registrations in the event of failure to deposit
sufficient security. It is obvious that the Lepislature intended that the entire sum
required be promptly paid, and gave the respondent only ten days notice to do so,
(NJ.S.A 39:6-25(b)).

In addition, the specific recognition in the act (N.J.S.4. 39:6-26(d)) of written
agreements for installment payments of claims for damages, is confirmation that the
Legisiature did not intend to approve installment payment in another section of the
act by implication only.
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Accordingly, we advise that when you act under the provisions of N.J.S.4.
39:6-25(b), you must demand the entire amount deemed sufficient for the purposes
thereof and that upon failure of such deposit, you should apply the sanctions of
license and registration revocation.

Very truly yours,

Davio D. FurMan
Attorney General

AvucusT 2, 1961
HoNORADIE ARCHIBALD S. ALEXANDER
Chasrman, Boord of Governors
Rutgers, The State University
New Brunswick, New Jersey

FORMAL OPINION 1961—No. 19

DEAR MR. ALEXANDER:

You have sought my opinion as to the legality of the regulation of the {ormer
Board of Trustees of Rutgers, The State University, dated April 14, 1961, establishing
a mandatory retirement age of 65, with a provision for its waiver under exceptional
circumstances. 1 understand that this regulation has been ratified by the present
Board of Governors.

You refer in your opinion request to the recent unreported opinion of County
Judge Lester A. Drenk of Burlington County in Eiselman v. Burlmgton Cowity Board
of Freehotders. Judge Drevk ruled in that case that a resolution of the Burlington
County Boacd of Frecholders setting a mandalory reticement age of 65 was invalid
because of its conflict with the Public Employees’ Retirement-Social Security ln-
tegration Act, L. 1954, c. 84. That act provides in Section 47 (N.J.S.A. 43:15A-47) :

"Retirement from service shall be as follows:

“a A member who shall have reached 60 years of age may retire from
service by Hling with the boacd of trustees a written statement, duly attested,
stating at which time subsequent to the execution and filing theseof he desires
to be retired. 'The board of trustees shall retire him at the time specified or
at such other time within 30 days after the date so specified as the board
finds advisable. '

“b. A member who shall have reached 70 years of age shall be retired by
the board for service forthwith, or at such {ime within 90 days thereafter as it
deems advisable, except that an employce reaching 70 years of age may be
continued in service from time to time upon written notice to the board of
trustees by the head of the departinent where the employee is employed.”

As you realize, Rutgers, The State University is:

“ . . subject to the same membership, cootribution and beneft provisions
of the retirement system and to the provisions of chapter 3 of Title 43 of
the Revised Statutes as are applicable to State employees . . .* (N.J.S.A,
43:15A-73(b)).
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The case of Eisebman v. Burlnglon County Boord of Freeholders dealt with
employees having protection of tenure under the Civit Service Act. Because it lacks
a specific provision for removal of ecmployees other than for cause, the Civil Service
Act was construed by Judge Drenk as precluding any mandatory retirement program
except according 10 the terms of the Public Employees’ Retirement-Social Security
Integration Act. The reasonjng is inapplicable 1o employees not within the classified
service of Civil Service or not otherwise protecied by tenure, who are subject o
removal according fo a uniform administrative policy determined by the employer.
See R.S. 11:21-1 et seq.; Connors v. Cify of Bayonne, 36 N.J. Super. 390 (App. Div.
1955); and Gordon v. State Board of Education, 132 N.J.L. 356 (E. & A. 1945),
among others.

Messano v. Board of Educetion of Jersey City, 32 N.J. 561 (1960) established
a parallel principle to the Eisefman case in striking down an adminisirative rule Hxing
mandatory retirement at age 65 for non-instructional employees even though some
enjoyed tenure rights under the Education Law.

It has been the consistent policy of the Stale not to interfere with the retirement
reguirements smposed by the various employers who come within its retirement re-
quirements, Employees of Ruigers, The State Unjversity who serve until age 70
are svbject to mandatory retirement by the Board of Trustees of the Public Employees’
Retirement System.

My conclusion is that N.J.S.A. 43:15A—47 does not afford the employess at
Rutgers, The State University a vested right to remain employed unti] reaching the
age of 70 and that the administrative regulation of the Board of Governors fixing
2 mandatory retirement age of 65 is a valid exercise of the Board’s discretionary
authority to determine administrative and personnel policy far Rutgers, The State
University.

Very truly yours,

Davio D. Fusmaw
Attorney General

Avcusrt 2, 1961
SUPERINTENDENT JoSEPH D. RUTTER
New Jersey State Police
State Police Headquarters
West Trenton, New Jersev

FORMAL OPINION 1961—No. 20
DEaR SUPERINTENDENT RUTTER:

You have requested our opsnion on the meaning of N.J.S. 2A:151-43(n). That
statute provides certain excepiions to N.J.S. 2A:151-41, which prohibits carrying
concealed weapons on the person or in a vehicle. Excepted by the statute in question
are “persons having a hunter’s license in going to or from places of hunting.”” You
have asked two questions:

1. “Is a New Jersey resident having a valid New Jersey hunting license
permitied to carry a pistol or revolver while enrouvie to or coming {rom
places of hunting in this state?”

2. "Are New Jersey or out-of-state residents having a valid hunting
license excepted {from the Carrying Concealed Weapons Law while traveling
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through New Jersey to another siate and having weapons, (i.e., pistols or
revolvers) iu theic possession that are altowed for hunting purposes in that
particulac State?”

The answer to the first question is in the negative. Anyone hunting in this State
is not exempted by the siatute in question. The reason is this: the curreat fish and
game regulations do nat allow any hunting with a pistol. N.J.S.A. 23:4-13. It would
bhe contrary to common sense and good public order to suppose that the statute under
coasideration, which seeks to peevent the carrying of concealed weapons except when
in the public interest, would exempt one whose purpose for carrying the weagon is
of necessity illegal. Impliedly in the statute is a requirement that there be a pistol
scason open during the time the gun is carried.

It could be argued that the statute contemplated the carrying of pistols for self-
protection. This would be a strained interpretation since (1) the hunter already has
.a legal weapan at hic disposa), (2) realistically there is no danger on the roads, fields
and woods of New Jersey which would require the carrying of a coacealed weapon
for protection. Besides, it would be illegal to have pistol bultets “in possession in
the woods or ficlds at any time.” N:J.S.A. 23:4-13.

We thecefore advise you that a hunter going to or returning from a place of
hunting in New Jersey is not exempted by N.J.5. 2A:151-43(n).

The apswer to the second question is in the affirmative, provided that certain
requirements are met. To come within the exception of the statute, a person with a
concealed weapon (1) must have a valid bunting licease in his possession from the
state of his destination, (2) there must be a pistol season open jn that state at the
time or reasonably close in point of time, (3) he must be traveling the most ex-
peditious route to or from the foreign state, and (4) he must be going to the foreign
state wilh intent to hunt, or if he is returning, then in fact have hunted.

The reasons for this conclusion are as follows. The first requirement, huating
license, is called for by the statute. It does not specify. from which state the licease
must be obtained, but since the holdec may not hunt with pistol in New Jersey, the
requirement is reasonably interpreted to mean that the license must be fsom the state
of destination. The second prerequisite, that there be a pistol season open or reason-
ably close in posnt of time, is grounded on the same rock of public policy as is the
similar cequivement with regard ta New Jersey. Requiring lravel by the most ex-
peditious route, the third prerequisite, is comsistent with the purpose of the statute,
which is to permit the carrying of concealed weapons only when ceally necessacy.
If one is not traveling the most expeditious route, then he is sightseeing, visiting,
shopping, or something else—but he is not “going to or from places of hunting” as
required. Without the requirement of intent, the fourth prerequisite, the statute would
be a mockery. For it would provide a license to carry concealed weapons to anyone
who said he was going to another state ta hunt, even though in fact he had no such
intention.

We therefore advise you that a huater going to or from a place of hunting out-
side of New Jersey is exempted by N.J.S. 2A:151-43(n} only if be fulfills the
four requirements detailed above.

Very truly yours,

Davio D. Furmaw
Attorney General

By: Marvin M. WoDLINGER
Deputy Atlorney General
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) Aucust 9, 1961
HonoraBLe Katnamine E, WaITE
Acting State Treasyrer
State House
Trention, New Jersey

FORMAL OPINION 1961—No. 21
DEear MRrs., WHITE:

You have asked my opinion as to the constitutional validity of a lease-purchase
agreement for the acquisition of office space for the Division of Employment Security
in the Department of Labor and Industry. You assert that the entire cost of such
acquisition would be defrayed by grants from the Federal Government to the State
under Title 11I of the Social Security Act (42 U.S.C.A. 501 et seq) See R.S.
43:21-13(a).

Lease-purchase agreemeants payable out of funds of the State constitute a violation
of the debt limitation c¢lause of the State Constitution, Art. VIII, Sec. 11, para. 3.
See McCutcheon v, Stote Building Authority, 13 N.J. 46 (1953). That is the holding
of Formal Opinion 1957—No. 10, which 1 am herewith afirming. The numerous
judicial decisions that the State or a governmental subdivision may enter into long
term leases without violation of the debt Jimitation clavse are not in conflict. A Jease-
purchase agreement, at the conclusion of which the State is vested with title, is not
a long term rental but an installment purchase. Cf. McMahon v. City of Bayonne,
10 N. J. Misc. 12, 15 (Sup. Ct. 1932) ; Viracola v. Long Branch, 1 N.J. Misc. 200
(Sup. Ct. 1923) ; DeBow v. Lekewood Township, 131 N.J.L. 291 (Sup. Ct. 1944},

Your inquiry, however, raises another lega) issue. The constitutiona) provision
imposing a debt limilation on the State Legislature specifically exempts Federal funds,
as follows:

“This pacragraph shall not be construed to refer 10 any money that has been
or may be deposited with this State by the government of the United States.”

The procedure for the payment of amounts due under a lease-purchase agreement
for the acquisition of Division of Employment Security office space rules out the
applicability of the [oregoing exception to the constitutional debt lirmtation. The
lessee wovld be the State, with the responsibility resting on the Director of the
Division of Purchase and Property to execute the lease on the Stale’s behalf. Formal
Opinion 1954—No. 14; L. 1954, c. 48. The payments would be drawn out of the
general treasury in accordance with an appropriation made by law (Stale Constitu-
ton, Avt. VI, Sec. 11, para. 1), as provided for in the blanket appropriation of
excess Federal funds for the use of the State in Section 2 of the Appropriations Act,
L. 1961, ¢. 38 The pre-audit and warrant {unctions of the Direcior of the Division
of Budget and Accounting would govern disbursements,

An inquiry may be raised as to the significance of the exemption of Federal funds
in the debt Jimitation clause of the State Constitution, if it is determined not to apply
in situations where the State s, in a sense, a conduit and the payments are made to it
for a specified purpose and disbursed for that purpose pursuvant 10 a valid appropriation.

Whatever the scope of that exemption, I am satisfied that it is inapplicable here.
The State’s obligation under a lease-purchase agreement, as lessee, would continue
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despite the unavailability of Federal funds in any given year. It is true lhfxl the State
might resist payment legally by raising ibe defense of sovereign immusnily. Strobel
Steel Construction Co. v. Sterner, 125 N.J.L. 622 (Sup. Ct. 1941). But the Stale
would bear a moral obligation and, properly, the debt limitation clause encompasses
debts which are not enforceable by action at law. McCudcheon v. State Builging
Authority, supra. This analysis assumes Lhat the lease-purchase agreement would
not be subject to termination because of the non-availability of Federal funds.

1, therefore, advise yoﬁ my opinion that a Jease-purchase agreemAenl foc the
asquisition of Division of Employmeat Security office space, under the circumstances
specifed in your letter, would constitute a violation of Arl. VI1II, Sec. 11, para. 3 of
the State Constitution.

Very truly yours,

Davip D. Furman
Attorney General

Aucust 10, 1961

HononrasLe DwicHt R. G. PaLmer
Commissioner, Stete Highwey Department
1035 Parkway Avenue

Trenton, New Jersey

FORMAL OPINION 1961—No. 22

Dear COMMISSIONER:

You have asked for my opinion as to whether you have authority pursuant to
Chapter 66 of the Laws of 1960 1o authorize intrastate railroad passenger fare in-
creases prior 10 execution and during the term of coniracls between the Sllale and
a railroad carrier for maintenance of commuter and suburban passenger service.

The statute vests such authority in you. Section 9 provides that the State High-
way Conithissioner may fix fare tariffs prior to the execution of such a contract -to
be incorporated therein. The statutory procedure requires a notice and an Oppm.tuml.y
for a hearing for the benefit of users of the passenger service. My co‘n_slrucnon is
that Chapter 66 of the Laws of 1960 thus supersedes the general provisions of the
Public Utility Laws (R.S. 48:12-1 et seq.).

You are likewise avthorized during the term of a commuter subsidy contrvact to
approve intrastate {are increases. Section S establishes this authority as follows:

“During the term of the contract and such further period as the contract may
provide, unless otherwise approved in writing by the commissioner, (each
contract . . . shall obligate the carrier] not Lo initiate, take or prosecute,
and to actively resist, any proceedings before any State or FFederal agency or
court for any order, approval, judgment, decree or other action * * * (2)
authorizing, directing or permitting the discontinuance or other curtailmeot
of any passenger service operated by the carrier after the effective date of
said contract or the increase of any rate of fare charged or collected after
such effective date for the use of such suburban passenger service o oA
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This construction of Section 5 of the statute is supported by the provision of Section
9 that the fare tarifls fixed by the Commissioner prior to the execution of the contract
“shall remain in eflect for the ducation of the contract only unless modified by future
contracts or delerminations.” Fulure contracts ov determinations, as referced to in tins
section, must embrace approvals by the Commissioner, during the term of the con-
tract, for the increase of rates of fare because of hardship or other justification
arising subsequent to its execution. Again the procedure by notfice and an oppor-
tunity for a hearing should be adopted and followed.

The whole thrust of severa) sections of L. 1960, c. 66 is 10 avoid rigidity and to
provide adapiabibily 1o changing circumsiances in passenger service subsidy contracts.
Section 7 permits waivers in the evenl of circomstances beyond the control of the
carrier as conditions of the contract. Section 8 is specific authority for mutvally
agreed to amendments during the life of the contract with respect to the manner in
which service is to operate. Under Section 10 the Commissioner is directed, within
his discretion, to re-evalvate passenger service which was initially determined not
to be essenlial in the public interest and to reach a determipation that it is required
for the balance of the contract. Finally, Sectiorn 14 declares lhat the entire act is
subject to a liberal construction to obtain its objectives of maintaining and preventing
discontinuances jn commuter and suburban railroad passenger service.

You have asked also as to your authorily to authorize the railroad carrier, both
prior to and during the term ol a commuter subsidy contract, to apply to the Inter-
state Cormmerce Comniission for interstate railroad passenger fare increases.

Any exercise of autharity by the Commissioner over interstate rates would in-
fringe the Interstate Commerce Act. 49 U.S.C.A. § [5(1). The Commissioner, how-
ever, retains the statutory authority to withhold subsidy payments upon a breach of
an essential provision of the contract. The contract includes in Section 5, as noted
supra, an undertaking not 1o charge passenger fares at rales exceeding those incor-
porated therein. Accordingly, the Commissioner, on behalf of the State, need not enter
into a commuter subsidy contract except at interstate fares which are fair and not
excessive n his judgment and may upon notice and hearing approve in writing the
application for and prosecution of a proceeding for an interstate railroad passenger
fare increase before the Interstate Commerce Commission before execulion and during
the term of the contract.

Sincerely yours,

Davip D. FurMaN
Altiorney General

Avcust 11, 1961
CoLoNeL JoseEpH D. Rurtres
Superintendent, Division of Stale Police
Department of Law and Public Safety
West Trenton, New Jersey

FORMAL OPINION 1961—No. 23

Dear CovoneL RurTER:

You have sought my opinion as 10 whether a member of the State Police who
bas reached the fourth anniversary of his enlistment may be denied reappointment
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withoul preference of charges, an opportunity for a hearing and a deternvination of
cause.

My answer is that you as Superintendent may deny reappaintment summarily
undec such circumstances. The foucth anniversary trooper has not attained tenure
under R.S. 53:1-81. He is one year short of the requisite five years' continuous
service to qualify.

The State Police Act (L. 1921, ¢. 102) provides protection to members of the
State Police against removal except for cause during two year enlistment terms.
That section, now R.S. 53:1-8, is as follows:

“Al the officers and troopers enwmerated in section 53:3-5 of this ititle
shall De appointed or reappointed by the superintendent for a period of two
years, and shall be removable by him after chacrges have been preferred and
2 hearing granted. Any one so removed from the state police {or cause after
a hearing shall be ineligible foc reagpointment.”

Pursuant to R.S. 53:1-8, a member of the State Police is entitled 10 a preference
of charges, an opportunily for a hearing and a determination of cause prior to his
removal during the two yeac period after bis first appointment, during the two year
period alter his reappointment, if he is reappointed on bis second avniversary, and
during tke one year period after a second reappointment on his fourth anmversary,
untit he qualifies for statutory teaure under R.S. §3:1-8.1.

R.S. 53:1-8 fixes no requirement that the Superintendent reappoint members af
the force at the termination of two year enlistment periods except upon a determina-
tion of cause for their removal aud ancillary procedural safeguards. McQuillin,
Municipal Corporations, Sec. 12.269, p. 424 sets forth the general rule applicable to
public employment

"Sq, if the term of office is fixed and has expired, mandamus to compel re-
appointment will be denied, for, in such case, the officer is not removed.”

1 recommend as head of the Department of Law and Public Safety an adminis-
trative policy favoring reappointments to second and fourth anniversary troopers in
the absence of substantial grounds to question their htness to serve as members of
the State Palice.

Vecy teuly yours,

Davtio D. FurRMAN
Attorney General

Aucust 16, 1961
HownorasLe Kartiarive E. Write
Aclting State Treaswrer
State House
Trenton, New Jersey

FORMAL OPINION 1961-—No. 24

Deag Mrs. WaIte:

We have been asked to cendes an opinion on the relationship between N.J.S.A.
43:15A-50 and N.J.S.A. 43:15A-59 (Public Employees’ Relirement System) as well
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as between the analogous provisions of N.J.S.A. 18:13-112.49 and N.J.S.A. 18:13-112.70
(Teachers’ Pension and Annuity Fund). Hereinafter statuvtory references will be
made solely to the applicable provisions in the Public Employees' Retirement-Social
Security Integration Act, Laws of 1954, ¢. 84, N.J.S.A. 43 15A-1 to N.J.S.A. 43:15A-86,
although what is said is equally applicable to the Teachers' Pension and Annuity
Fund-Social Security Integration Act, Laws of 1955, ¢. 37, N.J.S.A. 18:13-112.3 to
N.J.S.A. 18:13-112.75. i

The first question posed concerns the effect of the Social Security offset pro-
vision in N.J.5.A. 43:15A-59 upon that part of N.J.S.A. 43:15A-50 which establishes
the privilege in retiring members to sclect certain options in order to provide, upon
the death of the retirant, payments to designated beneficiaries.

The latter section in applicable part reads: )

“Subject to the provisions of section 59 of this act {N.J.S.A. 43:15A-59], at
the time of his relirement any member may elect to receive his benefits in
a retirement allowance payable throughout life, or he may on retirement elect
to receive the actnorial equivalent * * * of his annuity, his pension, or his
retirement allowance, in a lesser annuvity, or a lesser pension, or a lesser re-
tirement allowance * * * with the provision that:

"Option 1. If hc dies before he has received in payments the present
value of his annuity, his pension or his retirement allowance as jt was at the
time ol his retirement, the balance shali be paid to bis legal representatives
or to such person as he shall nominate * * *” (Emphasis supplied.)

Three other options are also provided in this section. What is said hereinafter
with regard to the necessity of maintaining an actuarial equivalent is equally applica-
ble to all the oplions.

Section 59 [N.J.5.A. 43:1SA-59], referred to above, reads in pertinent part as
follows:

“* ¥ ¥ upon retirement of a member after the atlainment of age 65, the board
of trustees shall reduce such member’s retirement zlowance by the amount of
the Old Age Insurance Benefit under Title 11 of the Social Security Act
payable to him. * * * however, such reduction shall be subject to the following
limitations :

¥ 4

“(b) The retirement allowance shall nat be reduced below the amouat
of the annuity portion of the retirement allowance being paid at the time of
his retirement.”

The question can be paraphrased as follows: In the case where a retirant is
covered by Social Security and is subject to the offset provisions of section 59, upon
what basis shall the actuary figure the insurance benefts payable under the options
referred to in section 50? In other words, shall the insurance reserves be established
upon the basis of the full retirement allowsnce as it would exist if no offset were
applicable, or shall the basis be the full retirement allowance reduced by the amount
of Social Security payments payable to the retirant, but in no event less than the
annuity. We are of the opinion that the latter interpretation is the proper one,

The option provisions of the statute (section $0) are expressly tied in with the
offset provisions found in section 59:
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“Subject to the provisions of section $9 of this act * * ¥

Cf. the predecessor to N.J.S.A. 43:15A~50, R.S. 43:14-38. Inasmuch as the retirement
allowance must be reduced by the amount of the Social Security benefits payable,
when a member selecls an option based upon his retirement allowance, it must be
the retirement allowance as reduced under section 59. With this as the basis the
“acluarial equivalent” can be determined for purposes of computing the insurance
reserves which will have to be established under the various options.

We understand that under the present interpretation of the statutes by the re-
spective boards of trustees, more than an “actuarial equivalent” is being provided.
This has resulted from the failure to apply the reduced retirement atlowance as in-
dicated above. The “premium” necessary to pay for the optional benefits, i.e., the
monthly reduction from a full retirement allowance, has not been fully paid by the
members, and the system Has been required to make up the balance. As we interpret
the statute, this is not proper.

The boards' policies, purportedly, have been based upon that part of section 59
which declares that the retirement allowance “shall not be reduced below the amount
of the annuity portion of the retirement allowance.” Clearly the purpose of this pro-
vision is to make certain that, as a result of Social Security integration, the retirant’s
benefits payable by the State shall not be reduced to a figure below the annuity
portion of his retirement allowance. This provision, however, does not authorize the
establishment of insurance reverves in the manner heretofore followed. An adminis-
trative body has no power to waive or alter a statutory requirement by interpretation:
DeNike v. Board of Trustees etc. Retirement System, 62 N.J. Super. 280, 300 (App.
Div. 1960), affirmed, 34 N.J. 430 (1961) ; Frigiola v. State Board of Education, 25
N.J. Super. 75 (App. Div. 1953).

It should be observed that under the interpretation as we now set it focth, a
member who selects Option 1 is precluded from obtaining the same amount of in-
surance that he would have been entitled to if Social Security integration had not
occurred. (Of course it also results in the member’s having to pay a smaller “pre-
mium.”

The result of this opinion is, as indicated, to require that a new basis be used
for establishing the initial insurance reserve. This fact bears on another question
posed: how should the initial insurance established under Option 1 be reduced each
month in which a retirant receives a benefit? At present the Teachers’ Pension and
Aonuity Fund reduces the initial insurance rescrve by the amount of the annuity and
pension established, whereas the Public Employees’ Retirement System reduces the
initial insurance reserve by the amount of the annuity plus the amount of the mem-
ber's Social Security benefit in cases where there is 2 complete offset.

Since the statutes are worded the same in al maleria) respects, there is no reason
to have difierent methods for purposes of reducing the reserve. Under the interpre-
tation rendered in this opinion it is necessary to reduce the initial insurance reserve
by the amount of the member’s annuity plus the amount, i any, required to be paid
by the system as part of the “pension.” This must be the procedure followed in both
systems.

Finally, we have been asked to consider the present relevance of an opinion of
the Attorney General dated February 6, 1930 dealing with the meaning of the term
“present value” found in the provision establishing Option 1 benefits. Under the
1930 opinion the “present value” of a retirant’s annuity, pension or retirement allow-
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ance .is considered to be the value reduced by virtue of his selection of an option.
This interpretation is applied only with respect to the Teachers’ Pension and Annuity
Fund. We arc informed that this interpretation is sui generis. It is not followed by
the Public Employees’ Retirement Systemn nor by systems having similar provisions.
We are further informed that the interpretation was rendered at a time when the
statute, R.S. 43:14-38, did not have its present 30-day limitation militating against
d_eathbed selections. Clearly, moreover, the 1930 interpretation results in the estab-
lishment of lower initial insurance reserves and in the ultimate beneficiary’s receiving
a lesser sum than he would receive under the interpretation followed by the Public
Employees’ Retirement System.

) The statutory language concerning Option 1 benecfits is substantially identical
in both the Teachers’ Pension and Annuity Fund and the Public Employees’ Retire-
{'nent.Syslem. There is no sound reason why different interpretations should exist
in this connection. We are therefore of the opinion that the 1930 interpretation is
no longer relevant to the present statute and should no longer be followed. The
mfel}.wd presently employed by the Public Employees’ Retirement System for deter-
mining “present value” should be followed by the Teachers' Pension and Annuity
Fund also.
Very truly yours,

Davip D. Furman
Atiorney General

By: Rosert S. Mitier
Deputy Attorney General

SeprEMBER 1, 1961
JosErH SOLIMINE, Secrefary
Essex County Board of Taxalion
Hall of Records
Newark, New Jersey

FORMAL OPINION 1961—No. 25
Dear MR. SOLIMINE:

The Essex County Board of Taxation has asked our opinion as to the taxability
of land owned by a municipality and leased by the municipality to a non-exempt per-
son, corporation or other entity. In the example given, Jand of considerable value
has been leased on a long-term basis to a business corporation. A building, constructed
]on the land, is used for business purposes under the control and management of the
essee,

Jamounean v, Division of Tax Appeals, 2 N.J. 325 (1949) dealt with land owned
by. 1he: City of Newark and leased to the C-O-Two Fire Equipment Company. On
this site was erected a building by and at ibe cost of the tenant, C-O-Two Fire
EquiPment Company. The building was actively used by the tenant for its own com-
mercial purposes. The Newark Tax Assessor’s list showed an assessment of the
personal property on the premises against the tenant and showed an assessment value
of the land at $42,900 and of the building at $250,000. Although the land and building
were assessed, they were carried in the name of the City of Newark as owner and
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were not taxed. The lease hetween the City of Newark and the tenant was made in
[941 at an annual rental of $5,000 for a term of 50 years and gave the tenant an
option to purchase the city’s fee at any time during the eem for a fixed consideration.

The Supreme Court held that the vse of the property was exclusively privace
and commercial and that there was no present public use nor any prospect of 2 (uture
public yse within the terms of the lease, although the lease pravided that the building
erected on the premises would become 3 part of the freelold estate of the landlord.
The court held that such a gravision was not a conclusive barciec against taxadon.
The lease also provided that the City would pay taxes upon the impravements to be
erected by the tenant. The court held that the undertaking by the City to pay taxes
did not give the building a tax exempt status, nor did it relieve the Assessoc frcom
the dvly to inake an assessment for the purpose of taxation.

The court clearly held in 2 N.J. at 332 that both the Jand and the buildings were
taxable since they were not “used for public purposes” within the meaning of the
tax exemption provided in R.S. 54:4-3.3. The court held that public use as well as
public ownership were required as conditions of exemption f{rom taxation and that
“the receipt of rentals from a private lessee does not transform a private use inw 2
public use.” 2 N.J. at 333.

Jamouneau v. Local Government Board, 6 N.J, 281 (1951), dealt with rea) prop-
erly lcased by the City of Newark to a non-exempt owner for a term ol 50 years
commenciag January t, 1929. The lessee was required to construct a fire-proof building
on the premises and to keep the building in good repair. The lease further provided
that the bwlding should be deemed to be attached to the freebold and the land and
building would both be surrendered to the lessor at the expiration aor other términa-
tion of the lease. The lessee agreed to pay 2 fixed rent for the land plus, ag addstional
rent, all taxes “upan the buildings and improvements upon said property,” but not
"taxes on the ground.” 6 N.J. at 285. The building in question is located at Com-
rierce Street and Raymond Boutevard in the City of Newark. The Raymond-Com-
merce Corporation was the successor in iaterest to the original lessee and was the
lessee at the time of the Jamownean case,

The Jamounean case arose out of an effort by the Raymond-Commerce Corpora-
tion (o purchase the land and cancel the lease. The aclua) transfer was prevented
by the court on the grouand that the City would not receive a f{air consideration in
the transaction for the property sold and the rights surrendered. Flowever, in the
decision the court passed upon the question- of Jiability for the payment of taxes
“on the land as distinguished from buildings and improvements” 6 N.J, at 201. The
court noted that: "The taad is not in public use and therefore is taxable * * 4.
In 6 N.J. at 291 the covurt said as follows:

“A guestion is raised about liabilily for the payment of taxes on the land
as distinguished from buildings and improvements. We construe the lease
to mean that during the term thereof the lessee shall not be called upon to pay
the Jand tax. The Jand is not in public use and therefore js 1axable, Jamounson
v. Division of Tax Appeals, 2 N.J. 325 (1949), bul the obligation upon the
municipal owner Lo pay the land tax out of its Jand cenral is nor unreasonable,
35 noY an excessive part of the receipts Srom the use of the Jand and, i our
opinion, % not an unlawfvl jocident. Tt is not, as appellant appears 1o con-
1end, 3 grant of fax exemption. It is a reteption of the tax obligation as a
burden 0n the owner 10 be met {rom the annual rent charges and is not within

e
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the application of Whipple v. Toaneck Township, 135 N.J.L. 345 (E. & A.
1944). There is aothing novel about the obligation of a municipality to pay
taxes on properly owned by it and not devoted to a public use. Newark v.
Towmship of Clinton, 49 N.J.L. 370 (Sup. Ct. 1887); City of Perth Amboy
v. Barker, 74 N.J.L. )27 (Sup. Ct. 1906) ; Essex Co. Park Commission v.
State Bosrd, 129 N.J.L. 336 (Sup. Ct. 1943). To the extent that a yearly
tex oa the land would result in a reduced net income from rental, it Jessens
the worth of the lase as an asset to the city * x » '

thrc such 2 lease provides that the municipality will pay taxes Javied upon land
aud buildings, the levying of municipal taxes which are then paid out of rentals from
the property does aot alter the net retucn to the City on the lease. However, by taxing
the land and buildings, the assessraents become part of the aggregate of a‘ssessmems
of the rovaicipality for the purpose of allocating county taxes. See Passaic v. Possaic
Com-ul:v Qo_ard of Taxation, 31 N.J. 413 (1960). Thus, it would be unfair 1o other
mupnclpah(-es sharing the caunty tax burden not to assess municipally owned land
which becomes taxable when leased aad used for private purposes.

You alsg have asked whether the peovisions of L. 1949, ¢. 177, N.J.S.A. 54:4-23
¢t $eq. are applicable to the leases under discussion. The act in question provides for
the taxing of leaschold estates and agpuctenances as the property of the lessee of real
estate when the real estate is exempt from taxation and is leased to a non-exempt
Snlity, “the leasing of which does nat make the real estate taxable * ¥ *” N.J. S A
54:4-23. An example of a lease within the purview of this section is a lease of lanci
owned by (he Federal Government which js tax exempt, the leasing of which to a
non-exempt entity for non-public purposes nevertheless does not malcee the land, as
such, taxable. In such a case, the leasehold estate of the non-exempt entity w<,)uld
be taxable and would be “assessed as real estate.” N.J.S.A. 54:4.2.3.

L. 1949, ¢. 177 is not applicable to land owned by a municipality and leased to

3 non-cxempt entity.  The Jeasing in that case, as stated above, does make the land
taxable. The act is otherwise made inapplicable by the express provision in N.J.S.A.
$4:4-232(2). This section specifically excludes from the application of the act Jease-
hold estates of persons Jeasing real property owned by any municipality,
) Under the circumslances we adyise you that land owned by a municipality which
is lcased (o a non-lax-exempt entity and not used for public purposes should be
assessed and taxed regardless of the provisions in the lease which determine whether
the taxes arc 10 be paid by the municipal lessor or by the temant.

Very 1ruly yours,

Tueovore 1. Borrer
Acting Attorney General
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SEPTEMBER 20, 1961
Hown. H. Mat Apams, Commissioner
Department of Conservation and
Economic Development
205 West State Street
Trenton, New Jersey

FORMAL OPINION 1961—No. 26

Dear COMMISSIONER ADAMS:

We have been asked to review Formal Opinion, 1958—No. 18 which treated the
question of whether the State as owner of the Delaware & Raritan Canal may-charge
a water utility company a fee for the privilege of installing a water main on Canal
property. Our opinion is that the decision previously rendered that a fee may be
charged is correct.

It was originally urged that a fee could not be charged because the canal was a
“public highway” and thus came within the scope of R. S. 48:19-17% which permits
water companies to lay pipes beneath public roads, streets and alleys free from all
charge upon obtaining the necessary municipal consent. Formal Opinion No. 18
decided that the canal was no longer a public highway and that R.S. 48:19-17 was
thus inapplicable. Since the publication of Opinion No. 18, the suggestion has been
made that while the canal may no longer be a “public highway” it is still a “public
place” because of its recreational use, and, as such, subject to installation of utility
facilities without charge. This contention has been advanced on the theory that R.S.
48:19-19,2 which permits water companies to Jay water supply mains and pipe “under
the surface of any streets, roads, highways or public places” upon obtaining the
necessary municipal consent, frees water utilities from the necessity of paying any
fee or charge for the use of public Jands. (Emphasis supplied.)

1t is to be noted that section 19 is broader than section 17 in that it authorizes
pipes to be laid under “public places” in addition to streets, roads and highways;
however, section 19 is silent as to whether or not a fee may be charged by a munici-
pality for the use of such “public places.” While conceivably a distinction could be
drawn that, therefore, the “No Fee” provision of R.S. 48:19-17 is not applicable to
“public places” under R.S. 48:19-19, such a statutory construction is not necessary
to resolve the question here posed.

The State of New Jersey has absolute jurisdiction and control over roads, streets
and highways within its borders. Hackensack Water Co. v. Rute, 3 N.J. 139 (1949).
It has delegated control over roads, streets and alleys within the ‘boundaries of

1R.S. 48:19-17: “Fach such company may lay its pipes beneath such public roads, streets,
and alleys as it may- dcem nccessary for its corporate purposes, free from all charge to be made
by any person or bady politic whatsoever for such privilege, and may also construct and maintain
hydrants on and along such strects and alleys, ﬁrovlqed that the consent shall be obtained of the
corporate authorities of the municipality throug which the pipes may be laid.

“The pipes shall be laid at least three feet below the surface and shall not in any“’r‘ise
unnecessarily obstruct or interfere with the public travel or damage public or private property.

2R.S. 48:19-19. “Every company organized under this chapter may contract with any com-
pany organized under any law of the state for a supply of water upon such terms and for such
times as may be mutually agreed upon. Such compaules may lay such supply mains and pipes as
may be thought neccssary to furnisb such sugply through any property upon obtaining the consent
in writing of the owner thereof, or under the surface of any streets, roads, highways or, public
places, provided that the companies first obtain the consent by ordinance of the municipalities
through which the mains and pipes are to be laid. .

“The muncipal body having control of such_streets roads, highways or public pla_ccﬁ shall
designate the place therein where and the manner in which the pipes or mains shall be laid.

e el ey e
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municipalities and counties to the respective governing bodies, at least in so far as
the granting of consents for the installation of public utility facilities is concerned.
See: R.S. 48:7-12 (electric light, heat and power companies) ; 48:13-11, 12 (sewerage
companies) ; 48:17-10 (telegraph and telephone companies); 48:19-17, 19 (water
companies). However, by these delegations of authority, the state has not granted
control over State roads or properties to municipal or county governing bodies. Con-
trol over State highways and the granting of consents or franchises as to them is
vested in the State Highway Commission. R.S. 27:7-12, R.S. 27:7-44.1. Custody
and jurisdiction of the Delaware and Raritan Canal is vested in the Department of
Conservation and Economic Development, R.S. 13:13-2, which has been given the
power:

“a. To grant to any public utility the right to cross the lands of the
canal, including the canal itself, upon such conditions as in the judgment of
the department may be necessary to protect the state in its use and occupancy
thereof ;”. R.S. 13:13-10,

R.S. 48:19-17 is concerned with the installation of water utility facilities in roads,
streets and alleys and R.S. 48:19-19 with streets, roads, highways and public places
which are within the control of municipal governing bodies. They do not purport
to delegate control over State lands such as the Delaware and Raritan Canal title
to which is in the State of New Jersey, R.S. 13:13-1. The municipal powers with
which R.S. 48:19-17 and 19 are concerned, that is, the granting of consents to the
installation of utility facilities do not, as we have seen, extend to the canal property.
That jurisdiction is in the aforementioned Department. R.S. 48:19-17 and 19 are
thus inapplicable to the installation of public utility facilities on property of Delaware
and Raritan Canal.

‘Where the Legislature has imposed a restriction or limitation on the State’s
power to charge a fee for the use of highways or state property by public utilities,
it has specifically done so. This is evident not only in R.S. 48:19-17 but also in
R.S. 27:7-13, wherein the legislature specified charges the State may exact for the
use of viaducts or bridges by public utilities. In N.J.S.A. 27:7A-7, the responsipility
of the State Highway Commissioner for the cost of removal or relocation of public
utility facilities in freeways and parkways is defined. There is no indication in R.S.
13:13-10 that a public utility receiving a grant to cross the canal lands should receive
it free of charge. We, therefore, construe the legislative intent to be that a charge
should be exacted in the absence of any contrary provision.

You are therefore advised that a water utility company can be required to pay
a fee for the privilege of installing a water main on the canal property if the depart-

ment determines that a charge is a condition required to protect the state in its use
and occupancy of the property.

Very truly yours,

Davip D. FurMan
Attorney General

By: ANTHONY D. ANDORA
Deputy Attorney General



152 OPINIONS

SepTEMBER 29, 1961
HonoraBLe KatHariNg E. WiiTE
Acting State Treasurer
State House
Trenton, New Jersey

FORMAL OPINION 1961—No. 27
Dear Mrs, WHITE:

We have been asked for an interpretation of N.J.S.A. 43:15A-41 and N.]J.S.A.
18:13-112.36 which concern the handling of military leave contributions in the Public
Employees’ Retirement System and the Teachers’ Pension and Annuity Fund, re-
spectively.

In the operation of both retirement systems the employer is obligated to make
contributions to the member’s account during any period of military leave. R.S.
38:23-6. The member’s account may be continued in an inactive status up to a maxi-
mum period of two years from the date contributions were last received for his
account. N.J.5.A. 43:15A—41 and N.J.S.A. 18:13-112.36.

Both N.J.S.A. 43:15A—41 and N.J.5.A. 18:13-112.36 permit the member to
withdraw the amount of accumulated deductions contributed by the employer during
military leave but only if the member “shall have returned to the payroll and con-
tributed to the retirement system for a period of 90 days.”

Your first inquiry is whether the statutes require that, in order to withdraw the
above contributions, the veteran return to the particular employer who is making
them. We are of the opinion that this is not necessary. Both statutes make no
mention of the necessity to return to the same employer. The language of each is
identical in stating that the employee must only “have returned to the payroll and
contributed to the retirement system for a period of 90 days.” The clear intention
was to have the employee return to service and make contributions to the same
syslem rather than to limit his return to the particular employer with whom he had
been associated prior to military service. See Race v. Boord of Education of Town
of Newton, 37 N.J. Super. 333, 336-337 (App. Div. 1955) ; and Murphy v. Zink, 136
N.J.L. 235, 245 (Sup. Ct. 1947), affirmed, 136 N.J.L. 635 (E. & A. 1948) (interpreting
R.S. 43:4-1 et seq. to permit veterans benefits even where the period of service re-
quired is not rendered exclusively in the employment of one and the same particular
department of government), See also N.J.S.A. 38:234; State Highway Depariment
of New Jersey v. Civil Service Commission and Kenyon, 35 N.J. 320 (1961) (“The
statute [N.J.S.A. 38:23-4] was indubitably enacted for the highly proper and bene-
ficent purpose of protecting the employment status of a public employee while he was
discharging his citizen’s duty to the Nation in a time of war or emergency”).

In sum, the legislative intention was to protect veterans and to grant them broad
benefits under the pension laws. This intention would be defeated by a narrow con-
struction of the statute. Cf. Bruder v. Teachers’ Pension and Annuity Fund, 27 N.J.
266, 269, 274-276 (1958) (the Court construed other provisions of the Teachers’
Pension and Annuity Fund Act in accordance with their specific terms to bar the
return of contributions made by an employer on an employee’s behalf while on mili-
tary leave as part of the accumulated deductions to which he was entitled under
N.J.S.A. 18:13-112.72(a)).
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For the reasons expressed ahove, we also hold that the Boards’ present practice
of computing the 90 day period mentioned above at any time within the two year
period is correct. This means in effect that the 90 days may be rendered in any
period of two years plus 89 days after discharge.

Your third inquiry in connection with this subject matter concerns divergent
practices of the Public Employees’ Retirement System and the Teachers’ Pension
and Annuity Fund in the case of the accumulation of interest due on members’ con-
tributions. N.J.S.A., 43:15A-41 provides that “a member who withdraws from service
or ceases to be an employee for any cause other than death or retirement shall re-
ceive * * * the accumulated deductions standing to the credit of his individual account
in the annuity savings fund, plus regular interest * * * except that no interest shall
be payable * * * in the case of those members who resign from service with less
than 5 years of membership credit for which contributions have been made.” N.J.S.A.
18:13-112.36 permits the same withdrawal privilege “provided, however, that no in-
terest shall be payable if such a member does not have 3 years of membership service
at the timc of withdrawal from service or cessation of employment.” We are in~
formed that in the Teachers’ Pension and Annuity Fund the practice has been to
grant interest if the combination of previous membership service end the period of
military leave covered by employer contributions exceeds 3 years, notwithstanding
such military leave contributions are not paid to the member but rather are trans-
ferred to the Contingent Reserve Fund. In the Public Employees’ Retirement Sys-
tem, on the other hand, the period of military leave for which employer contributions
have been made is not considered in calculating the 5 year period for the payment
of interest if such contributions are returned to the employer, but they are considered
if the member has returned in the 90 day period and has thus earned a right to such
contributions upon resignation.

We hold, for the reasons expressed in answer to your first two inquiries, that
the practice adopted by the Teachers’ Pension and Annuity Fund is the proper one.
An employee who enters military service should not be penalized by failing to count
as part of his membership credit the time he has spent in the military service. R.S.
38:23-4 provides that:

“x * * during the period of such leave of absence such person would be
entitled to all the rights, privileges and benefits that he would have had or
acquired if he bad actually served in such office, position or employment
during such period of leave of absence * * *7”

See also N.J.S.A. 43:15A-7 and N.J.S.A. 43:15A-39 which together spell out a clear
pattern of continuation of membership credit for employees during their period o
military service. This credit should be computed for purposes of N.J.S.A. 43:15A-4]

as well as for purposes of N.J.S.A. 18:13-112.36. )

Very truly yours,

Davip D. FUuRMAN
\ Attorney General

By: RoserT S. MILLER
Deputy Attorney General
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SepTEMBER 29, 1961
HoNoRABLE KATHARINE E. WHITE
Acting State Treasurer
State House
Trenton, New Jersey

FORMAL OPINION 1961—No. 28
Dear Mrs. WHITE :

You have requested our opinion concerning the operative date of retirement for
members of the Public Employees’ Retirement System and of the Teachers’ Pension
and Annuity Fund who elect to receive benefits pursuant to N.J.S.A. 43:15A-38 and
N.J.5.A. 18:13-112.38, respectively.

Specifically, you desire to know whether the aforesaid members fall within the
provisions of Chapters 123 and 124 of the Laws of 1960 which provide that the Social
Security offset required by P.L. 1954, c. 84, § 59 and P.L. 1955, ¢. 37, § 68 “shall
not be made in the case of retired members who retired after August 1, 1956 or prior
to October 1, 1960 and who at the time of their retirement had not attained a fully
insured status under the provisions of the Social Security Act as those provisions
obtained on December 31, 1959 * * »”

In short, the question is whether members who took advantage of the “vesting”
privilege between the operative dates above-mentioned are considered to be “retired”
for purposes of Chapters 123 and 124 of the Laws of 1960.

We are of the opinjon that this question must be answered in the afirmative.
The evident intention of the Legislature in enacting the above Jaws was to protect
those people who took advantage of the opportunity to avoid the Social Secwrity
offset but who were suddenly deprived of their choice by an unforeseen change in
the Social Security Act made in 1956. The statement appended to Assembly Bill
No. 332 which subsequently became Chapter 123 of the Laws of 1960 makes this
clear. It reads as follows:

“When teachers voted (in October, 1955) to accept the new teacher re-
tirement plan contained in chapter 37, P.L. 1955, they clearly understood that
for a few years, while adjusting to the new law, a limited group of older
teachers had an opportunity of avoiding the social security offset.

“Some teachers were suddenly deprived of this ‘choice’ by an unforeseen
change in the Federal Social Security Act made in 1956. Attempts to enact
corrective legislation to eliminate this discrimination have not been successful
thus far.

“A second group of teachers could be deprived of this ‘choice’ by some
future amendment to the Federal Social Security Act. This bill is designed
to prevent such an occurrence. It requires that the Federal Act in effect on
December 31, 1959 be the basis for determining the eligibility to a social
security benefit. This would preserve the ‘status quo’ as far as the ability
to avoid a social security offset is concerned.

“There is no cost to this bill since its purpose is to preserve conditions
as they exist now. This bill does not touch any provisions written in chapter
37, P.L. 1955 on contributions to social security or the amounts of social
security benefits to be ‘offset.’”

Dear MR. HERRMANN :
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It would surely be unfair to members who have vested their pension rights in reliance
upon the present status of the law 1o be deprived of substantial benecfits by reason of
a subsequent change in the legislation. This the Legislature tried to avoid by enact-
ing Chapters 123 and 124.

It is clear, therefore, that to hold that Chapters 123 and 124 do not apply to
members who vest would be to defeat the legislative intent, a result which should
be avoided.

It should be observed, moreover, that when a member vests his benefits after
having completed 20 years of service, all administrative steps applicable to retirement
are taken, except for the pro forma approval of the retirement by the Board upon
the member’s attaining age 60. The contributions of members and employers are

_determined ; both noncontributory and contributory death benefits are accumulated ; and

the right to monthly retirement allowances at the service retirement age of 60 accrues.

Therefore, we advise you that for purposes of Chapters 123 and 124 of the Laws
of 1960 members who vested their benefits pursuant to N.J.S.A. 43:15A-38 and
N.J.S.A. 18:13-112.38 are considered to be “retired.”

Very truly yours,

Davip D. FurmanN
Attorney General

By: Roserr S. MILLER
Deputy Attorney General

Ocroser 20, 1961
Evmer J. HerrMANN, Clerk .
Essex County Board of Elections
Hall of Records
Newark 2, New Jersey

FORMAL OPINION 1961—No. 29

Qur opinion has been asked as to whether or not the members of district election
boards are casual employees as that term is used in the Workmen’s Compensation Act
and consequently whether or not they are excluded from coverage under the provi-
sions of that Act.

The members of the district boards of election are appointed by the various
County Boards of Election, N.J.S.A. 19:6-1, to serve for a period of one year, N.J.S.A.
19:6-8. The County Board specifies the municipalities and districts in which the
members shall serve, N.J.S.A. 19:6-3 and 19:6-7; the time and place of any meeting
that the district board members must attend is fixed by the County Board, N.J.S.A.
19:6-9; and the County Board may remove with or without cause any member of
the district board, N.J.S.A. 19:64 and 19:6-5. The members of the district boards
ordinarily perform their duties only on primary and general election days. The salary
of the members of the district boards of election is paid by the county in which they
perform their services, N.J.S.A. 19:454,

Casual employment is defined by N.J.S.A. 34:15-36. Under the provisions of
this section of the statute if the work is done “. . . in connection with the employer’s
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business . . .” then the occasion for it must arise by ‘“chance” or it must be “purely
accidental” in order to find “casual employment.” If, on the other hand, the work
is not done in connection with the employer's business then casual employment is
defined as “. . . employment not regular, periodic or recurring; .. .”

Thus, it is apparent that there are in fact two tests which may be applied in
order to determine whether or not a person is'a "casual employee.” The test which
will be used in any particular factual situation depends upon a determination, in the
first instance, as to whether or not the work or service performed is the kind of work
that is ordinarily undertaken by the employer. Graham v. Green, 54 N.J. Super. 397
(1959).

It is apparent that the members of district election boards perform a service of
the kind ordinarily undertaken by their employer. This is true whether it is held
that the county itself is the employer, since the salaries are paid by the county, or
whether it is held that the County Board of Elections is the employer, since the
members of the district boards are appointed and controlled by the County Boards.

The decided cases in New Jersey have held, without exception, that the duration
or frequency of the employee’s work is immaterial if the work is performed in con-
nection with the employer’s business. In Malloy v. Capitol Bakery, 38 N.J. Super.
516, 521 (1955) the court stated:

“Even assuming that the petitioner’'s work was only for a single day, his
right to compensation cannot be denied, if it was not occasioned by chance
or pure accident and was in accordance with the plans of the respondent to
carry out its usual business.”

Casual employment in instances where the work performed is of the kind ordi-
narily performed by the employer, is employment which comes about “. . . to meet

the exigencies of a particular situation or a temporary emergency.” Ludwig v. Kirby,

13 N.J. Super. 116, 125 (App. Div. 1951).

Therefore, it is clear that the statutory definition of “casual employee” does not
apply to the appointment of the members of a district board of elections. They are
appointed or employed in accordance with a statutory plan or design (N.J.S.A.
19:6-1 et seq.). The elements of '"chance” or “accident” do not exist, even in the
slightest degree, with regard to their appointment.

For these reasons and also keeping in mind that “casual employments are only
exempted because they occur under circumstances rendering it difficult to provide
coverage in advance,” Malloy v. Capiiol Bakery, 38 N.J. Super. 516, 523 (1955), we
have reached the conclusion that the members of district boards of election are not
“casual employees” within the meaning of that term as it is used in the Workmen's
Compensation Act.

Very truly yours,

Davip D. FUrRMAN
Attorney General

By: RavyMonp H. Leany
Deputy Attorney General
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October 20, 1961.
HonorasLe RaymMonp F. MALE
Commissioner, Department of Labor & Industry
20 West Front Street
Trenton, New Jersey

FORMAL OPINION 1961—No. 30

Dear COMMISSIONER Mavre:

We have been asked whether a proposal to assist jobless workers to find employ-
ment through vocational training or retraining programs would be legally valid. Your
department has specifically proposed that its Division of Employment Security
recommend vocational training courses to unemployed individuals and, where they are
otherwise eligible for unemployment compensation benefits not disqualifying them from
such benefits on the sole grounds that they are taking the specified training program.
It is assumed that the Department of Education would approve or establish training
courses for occupational skills which the State Employment Service identifies as being
in demand or offering reasonable opportunities for employment to jobless workers.

It is our opinion that the subject proposal is incompatible with the “available to
work” provisions of N.J.S.A. 43:21-4(c).

Such action by the Division of Employment Security would appear to be valid
under provisions of N.J.S.A. 43:21-11 (), to wit:

“Employment stabilization. The division, with the advice and aid of its
advisory councils, and through its appropriate divisions, shall teke all
appropriate steps to reduce and prevent unemployment; to encourage and
assist in the adoption of practical methods of wocational training, relraining
and vocationel guidance; . . . lo promote the re-employment of unemployed
workers throughout the State in every other way that may be feasible, . . ”
(Emphasis supplied.)

We see no reason why the director, by virtue of N.J.S.A. 43:21-4(c) cannot
modify the active search for work requirement provided therein. N.J.S.A. 43:21-4(c)
provides as to benefit eligibility conditions:

“(¢) He is able to work, is available for work, and has demonstrated that
he is actively seeking work, except as provided in subsection (f) of this
section ; provided, that the director may, in his discretion, modify the require-
ment of actively seeking work if, in his judgment, such modification of this
requirement is warranted by economic conditions; . . .* (Emphasis supplied.)

However, it must be pointed out that the other criteria which must be met under
N.J.S.A. 43:21-4(c), namely that the individual must be “able to work” and
“zvailable to work” are mof subject to the director’s discretion or subject to his
- modification.

The Supreme Court of New Jersey, in Krauss v. 4. & M. Karagheusion, 13 N.J.
447 (1953) at p. 457 has held: '

“In determining whether a claimant is entitled to benefits the ‘available for
work’ test under sub-section 4(c) is of first importance. ‘The availability
requirement is a test to discover whether claimants would, in actuality, now
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be working, were it not for (heir inability to obtain work \hat is appropriale
{or them.” Albmon, Avetlability for Werk (Horv. Univ, Press 1950), p. 259,
The test is met if it appears that the ‘individva) is willing, 2ble and ready fo
accepl Switable werk which he does npt have good cause 1o sefuse, that is
when he is genvinely atlached 10 the labor markel” Freeman, dbic fo HWork
and Aveilable for Work (1945}, 55 ¥ole L. J. 123, 124, Reger v. Admin-
istraior, Unemployment Compensation Ael, 132 Conn. 647, 46 A. 2d 844 [ Sup.
Ci oof Err. 1946) ; Lwthwigsen v, N. 1. Dept. of Labor & Fudustry, supra;
W. T. Crant Co. v. Board of Review, supro; Valenti v. Boord of Review,
supra’”

The policy set out by the courts in previous cases makes clear 1hat “svitable work”
comprises the equivalent In wages and working conditions of work formerly engaged
in by the individual, and, further, that the courts held if such work s or becomes
available an individual who wilthholds himseli from same becavse he is engaged in
seeking o job elsewhere, with a bigger wage, is not within the eligibility scctions of
the act. ¥W. T. Graat Co. v. Beoard of Rewiew, 129 N.J.L. 903 (Sup. Ct. 1943);
Ludwigsen v. N.J. Dept. of Labor & Industry, 12 N.J. 64 {1933). It is clear [rom
ihe proposal under consideration that selting up vocational training programs weuld in
effect withdraw the trainees from the labor market, and make them, for the duration
of their frzining 2t leasl, vnavailable for "suitable employment” in direct violation
of the principles enumeraled in the cases cited above. For that reason the subject
proposal is iovalid.

Verly truly yours,

Davin D. Furaman
Altorney Generol

By: Davio A, BIzdERMAN
Deputy Attorney Gencral

November 29, 1961,
HornoraoLe Nep . Parsewian
Acting Director, Division of Motor Vehicles
South Montgomery Sireet
Trenion, New Jersey

FORMAL OPINION 1061--No. 31

Dear DIgeCTOR PARSEX1AW :

You have asked for our opinion as to the legality of your admisnistrative interpreta-
tion of the provisions of N.J.5.A. 39:4-204 relating to the issuance af special vehicle
identification ¢ards to amputees and other persons. N.J.S.A. 39:4-207 provides that
persons exhibiting on their windshield a certificale showing that a special vehicle
identification card has been issued for said motor vehicle carnol be penalized for
overtime parking unless the vehicle is parked in one location for more than 24 hours.

N.I.S5.A. 39:4-204 provides:

“The word 'amputee’ as employed herein shall include any person, male or
female, who bas sustained an amputation of either or both legs, or of parts of
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either or bolh legs, or of either or both arms, or parts of etther or bolh arms,
or whe has been otherwise disabled in any maaner rendering it diffcult and
burdensome for him to walk.”

You inguire specifically abowt 1he interpretation to be given to the words "or who'
has been plherwise disabled in any manner rendering it diffcull and burdensome dor
him to walk” You advise thal on June 15, 1959 pursuani to your directive 1he
applicziion for a special identification card was revised fo require the applicant’s
gottor to certify as 1o applicants who are nol amputees "that 1he disabilily Jisted above
afiects the apphcant's ability fo walk to at least the same degree as that experienced
by an amputee” Prior to that date the application sunply required a docior’s statemem
describing the disability and certifying that such disability “rendered it diffcult or
burdensome for him {or her) to walk” You ask whelher your interpretation which
has applied since June, 1959 js correct.

N.J.S.A. 39:4-204 was enacted by L. 1949, c. 280. This Jaw derived [rom
Assembly Bili No. 109 which did not contzin any statement of porposc. The Jaw as
originally enacted applied only to a person whose leg oc legs had becu partly or
wholly amputated “or who has been otherwise disabled in any manner rendering il
difficedt and burdensome for him to walk™” As amended by L. 1950, c. 191 {Senate
Bill No. 144), "ampulee” status was extended 1o persons who suffered an amputation of
all or paris of cither or both arms. The staterent attached to Senale Bill No. 144
expressed the purpose of that bill as follows: “to enlarge the definition of the word
‘amputee’ so that persons other than leg amputees, who are disabled to a similar extent
by virlue of amputaticn of other Hmbs may enjoy the privileges and provisions hereto-
fore conferred only on Jeg ampulees.” (Emphasis added.)

In our view, the original meaning intended to be given 10 \he phrase "or who has
been otherwise disabled in any manner réndering 1t difficult and burdensome for him to
walk” may be inferred from the [act that this phrase followed the definition of
“amputee” as a person who bad sustained an ampotation of either or both jegs or of
parl of eithber or both Jegs. It is unlikely that the Legislature wouvld make available
to persons who are mildly jmpaired in their ability 10 walk the same special parking
privileges afforded to pecsons sufféring the grave disability resulting from leg
amputations.

The true weighl to be given to the words “difficult and burdensome [or him to
walk” is found in the statemcnt annexed to Senate Bill No. 144, a bill that amended
the original Act one year after its first enactment. This statement suggests that the
enlargement of the lerm ampuice 1o include persons who have not suflered an amputa-
tion of one or both legs, or parts thereof, was intended to afford special parking
privileges only o others who were “disabled to a simuar extent” as those who have
suffered a teg amputation. The Legislature enlarged the ¢lass of ampuices io include
those who have lost an arm or part thereof. Such 2 disability normally would nof
impair the ability of a person lo walk. However, the Legislature has permitted special
parking permits in such cases, présumably because such disability would seriously -
hamper a persea's ability to perform other physical functions, “to a similar extent” as
a person who underweént a leg armputation. As 10 persons other than those suffering
amputations of an arm or leg, the statute requires thatl his abilify to walk be tmpaired
by a physical disability. A person whose limb or limbs have not been amputated and
who suffers serious physical disability other than a disability impairing his ability
to walk would not be entitled to a spectal parking pecmit. An example may be given
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of a person suffering from severe arthritis of the arms which may render that person
disabled to a large extent from performing many physical functions but pot in any
way impairing that person’s ability to walk. Such a person, though extremely disabled,
would not be entitled to a special parking permit.

Thus, in our opinion it was not the intent of the Legislalure to extend special
packing privileges to persons suffering from minor disabilities. A minor disablement
from walking is not sufficient to satisfy the statutory requiremeut that it be “difficult
and burdensome” for the person to walk. In our opinion you should interpret this
phrase in youc administrative application of the Act so as to issue special vehicle
identification cards to only those persons whase ability to walk is seriously impaiced.
Obviousty, persons who are disabled from walking withoul suffering an amputation
are entitled to a special parking permit, but only upon your finding that the disability
from walking suffered by a person coming within the statutory definition of “amputee,”
such as paralysis or severe arthritis of a Jeg.

This opinion corresponds to the advice given you vecbally in July of this year,
following your request for an opinion.

Very truly yours,

Davio D. FurMan
Attorney General

By: Taeovore [. Borrer
Assistant AHorney General

December 7, 1961.
HororasLE KaTeariNg E. WHITE
Acting State Treasurer
State House
Trenton, New Jersey

FORMAL OPINION 1961—No. 32

DEaR Mrs. WHITE

1. You have asked certain questions concerning the rights of members of the State
retirement systems who receive differential pay when called into active military service
with New Jersey National Guard units.

(1) If the pension deduction and the Social Secwrity tax are 10 be taken
on this differential pay it will sharply reduce thc employee’s Social Security
benefit as well as the salary subject to retirement benefits. Can the Boards of
Trustees permit the employee to confribute on the basis of his salary prior to
entering the military for pensions and contributory inswrance?

Qur conclusion is that the Boards of Trustees should requirc the employee 10 con-
tribute on the basis of his salary prior to entering the military for pension and
contributory insurance.

N.J.S.A. 38:124 and N.J.S.A. 38:12-5 provide that when an employee of the
State, county or municipality, who is also a member of the Natiopal Guard, s called
into Federal service, he should be given leave without loss of pay or time. ln order to

?J
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avoid loss of pay the sndividual is to receive such portion of his salary or compensation
as will equal the loss he may suffer while in active military service.

IN.J.S.A. 38:234 and N.J.S.A. 38:23-5 provide that such an individual shall
retain al) rights and privileges, including any pension or retirement rights conferred
by the laws of the State.

N.J.S.A. 38:23-6 provides that during the period of aclive service :

“the State . . . shall contribute or cause to be contributed to such fund the
amount requiced by the terms of the statute governing such fund based upon
the amouat of compensation received by such person prior to his entry into
such service and during (he period Arst mentioned in this section any such
person receiving compensation from the State, county, municipality, school
district, political subdivision, board, body, agency or commission, shall continue
to contribute the amount required by statute to be paid by members of such
fupd . . .”

Under this section it is clear that the Slate must contribute its share to the pension
or reticement funds based upon the compensation received by the employee prior 10
entering active duty. The problem is whether an eraployee who reccives differential
pay while serving on aclive military duty must contribute his statutory share to the
pension fund. The precise statutory question is whether an employee receiving
differential pay while on active duty is a person receiving “compensation” from the
State within the meaning ol N.J.5.A. 38:23-6. Differential pay is that portion of the
salary paid by the State 1o an employee as will equal the ioss of pay he may suffer
while in active military service. This payment is made by the State in order to
maintain the financia) status quo of an employee while on active duty. Clearly,
differentia) pay is to be considered “compensation” within the meaning of N.J.S.A.
38:23-6. Therefore, an employee who receives difierential pay while serving on
active military service is receiving “compensation” within the meaning of N.J.S.A.
38:23-6 and must contribute his statulory share to the pension fund.

In ordes 1o maintain the status quo of an employee with respect to his insurance
and retirement benefits, the employee receiving dsfferential pay shall continue to
contribute his share for pension ang contributory insurance on the basis of his
salary prior to entering the military.

The next question to be considered is whether Social Security deductions are taken
from diffecential pay and if so, how is this done.

The specific question is whether differential pay is “wages” within the meaning
of 42 U.S.C.A. §409. Under 20 CF.R. §404.1025, the term “wages” means all
remuneration for employment unless specifically excepted under § 404.3027. Diflereatial
pay is not included within the exclusion section of the regulations.

In an Attorney General’s Memorandum Opinion dated January 20, 1955, it was
held that differential pay to public employees should be considered as wages subject 10
Social Security coverage.

The practice of the Social Security Division is to consider differential pay to
public employees while on smilitary service as "wages” for Social Security purposes.
There are, however, two conditions that must be met. First, there must be no intention
to terminate the employment relationship white the employee is on military duty.
Second, the diffecential pay must be cucrent compensation and uot back pay. If either
one of these conditions exists, the differential pay is not considercd as wages and
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Social Security paymenis are not deducted. Tn our sitvation there is no intention 10
end the employer-employce relationstup and the differential pay is current compensation
rather than back pay; therefore, differential pay is 1o be considered as wages within
the Act and Social Security deductious must be inade.

Social Security payments are deducted from diffecential pay hased upon the
amount of differential pay which the employee receives while on military scevice.
Ia other words, Social Security payments based on differential pay are made by the
State and the employee as if the employee were continding in public secvice. Social
Setwrity payments ase gedveied from his military pay by the Federal Government
based upon the amount of milifary pay whith the employee 3s entitied 10o.

Social Securily taxes, pension and insurance contribulions are to be deducted
from the differential pay. Where the differentia) pay minus the Sowmal Securily fax
15 not sufficient to cover the deductions for insusance and pension conicibulions, it
shall be the responsibility of the employer (o pay the additional pension contributions
pursuant to N.J.S.A. 38:23-6, but paymenl of the contribuipry insurance presents a
special problem and is discussed under the next question.

(2) While we assume that military leave is like any other leave so that
the individuals would be covered for noncontributory snsurance for the first
93 days of their leave, would they also he entitled to contribute for their
additional insurance for the same period?

This question involves the applicability of N.J.S.A. 43:15A-J08. This seciion
provides that for purposes of both contributory and noncontributory insurance, an
individual shall be considered in service for no more than 93 days while on leave of
absence without pay. National Guard personnel who receive differential pay pursuant
to N.J.S.A. 38:12-5 do not come within.the purview of N.J.S A, 43:15A-108, since
they cannot be considered on leave of absence without pay.

Therefore, members on leave of absence with pay are covered with roncontributory

insurance for the entire period they are in active service, and shall make contributory -

insurance payments during such period. This position is based upan the fact that
there is no other statutory provision which denies the right to insurance coverage
when an individual is on leave of abscnce with pay and consequently, we conclude that
it is the intent of the slatute to maintain such coverage. Furthermore, continuation
of the insurance covecage is necessary in order to maintaia the individual’s status quo.

Where the differential pay has been exhausted by Social Security and pension
deductions and js not sufficient 10 cover the contributory insurance payments, the ¢m-
ployee is still deemed to be on leave of absence with pay and may continue his
contcibulory insurance payments during the entice period he is serviag on mititacy
duty. Uader the present insurance contract, an individual who dies wbile on militacy
duty 18 entitled to fu)) death benefus.

(3) If they are indeed permitied 1o contsibute for the Hirst 93 days of their
leave for the additional insurance that they have, would they also have the
right to convert all of their insurance at the end of that period?

N.J.S.A. 43:1SA-93 provides that the conversion privilege must be available
whenever there is a tevmination of service {or reasons other than death or refirement.

A similar provision is contained in the insurance policies as required by Jaw. Since.

it has been concluded that the employee going on active duly with the National Guard
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is deemed to be on a leave of absence with pay, the 93-day limitation provided by
N.J.s.A. 43:15A-108 does not apply. Therelore, an employee deemed on Jeave with
pay is to be continued in the plan during his entire period of active service and the
problem of couversion aftec 93 days daes not arise.

} IT. You have asked cectaia questions concerning the rights ol emgloyees of the
State Defense Depactment, wha ace also members ol the National Guard, who
request leave in order (g attend a ilitary secvice schoot.

. In general, National Guard meratiecs atteading a iniltary service schaol are in no
difierent slatus than other individuais in situations discussed under the preceding
question. A person altending a military service school is entitled 1o all the rights and
privileges pertaining 1o pension and refirement {unds as if he had stayed in civilian
service. N.J.S.A. 38:23-4 provides that any public employee 1s Lo be gfanted a leave
of absence on entering active military service “for or during any period of troining,”
without any loss of rights, privileges and benefts except, unless otherwise provided by
law, the right to compensation. It is clear that a person entering on active duty
while attending a military service schaol comes within the purview of this section
and should be granted full pension benefts. Of course, the right to recover loss of
pay while on military service is provided in N.).S.A. 38:12-4 apd 38:12-5. Employees
of the Stale Defense Deparlment, who are also members of the National Guard who
request leave in order 10 atlend military service schools, are ordered to such duty by
the Gavernor. Therefore, such employees come within the pucview of N.J.S.A. 38:124.

The discussion of insurance coverage under question one is equally applicable to the
instant situation. Since the individual is considered on leave of absence with pay,
contributory insuraace premiums and pension contributions should be deducted from
the differential pay and the insurance would contiaue without interruption.

Very truly yours,

Davio D. FurMan
Attorney General

By: Steven S. Raowy
Deputy Attorney General

December 7, 1961.
HororasLe IKatH arve E. Warte

Acting State Treasurer
State House
Trenton, New Jersey

FORMAL QPINION 3196(—No. 13
Dear Mxs. WrITE:

You have asked whether miditary pay used as a basis {or dc{ermining' differential
pay within the meaning of R.S. 38:12-5 should include military allowances. Our
conclusion is that wilitary pay used as a basis for determining differential pay within
the meaning of R.S. 38:12-5 should include military allowances.

R.S. 38:12-5 reads as {ollows:

“During the absence of any such officer or other employee, mentioned in
section 38:124 of this title, on active service with the army or navy of the
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United Stales or aay other organization affiliated therewith, such person shall
ceceive such portion of his salacry or compensacion as will equal the [oss he
may suffer while on such aclive secvice.”

Thus, this slatute provides that an employee on active duty shall receive such
partion of his salary as will equal the loss he moy suffer while on such daty. T\he
general preblem is the method of computing che loss the employeg may sL.lffer.‘ .’1 he
precise question is whether to subtract his total military remuneration (blaﬁxc military
salary and allowances) {rom his salary prior to his entrance ugon the military, or to
subtract from such saiary merely his basic military pay without including allowances.

It is clear thai the rationale of the statute is o permit the emiployee entering
aclive duty fo maintain his status quo with respect to his fnances. An empfoyen_: _wha
receives differential pay while on active duty based solely upon his basic military
salary may receive a gross sum (consisting of basic mililary salary, military_allow-
ances and differential pay) in excess of that which he received before entering the
military. Certainly, the intention of the Legislature in enacting R.S. 38:12_—-5 was not
to provide a possible windfal) to the employee entering active military service. Oa cpc
contrary, the purpose of R.S. 38:12-3 is to protect the employee from any financial
deficit he may suffer while serving on active military duty. Therefore, in order to
equalize the loss an employee may suffer, differential pay should be based upon total
military remuneration rather than sclely upon basic military salary.

A defipition of military pay is contained in National Guard Regulation 51,
promulgated by the Federal National Guard Bureau, which establishes ih'e Army
National Guard Technician Program. Paragraph 14 of this regulation provides th_at
differential pay may be given to technicians attending a mililary. .school. Diﬁer.e‘nnal
pay is stated to be the difference between {echnician pay and mlhlaf}: pay. M}lxtary
pay is defined as bose pay plus aliowences which includes longevily, subsistence,
quarters, special and hazardous duty pay.

In conclusion, it is our opinion that differential pay made pursuant to R.S. 38:12-5
must be based upon basic military salary plus all military allowances.

Very truly yours,

Davio D, FurMan
Attorney General

By: Steven S. Rapin
Deputy Attorney General

December 12, 1961,
Howrorasie KaTraARINE E. WHITE
Acting State Treasurer
State Heuse
Trenton, New Jersey

FORMAL GPINICON 1861—No. 34

Dearg Mns. Wrmite:

In the general election held in Wovember 1950 the people of the State of New
Jersey voled to adopt a constifutional amendment, as proposed by Senater Concurrent
Resolution No. 12, filed June 8, 1960, This constitutional amendment provides:

e — ———
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“The Legislatsre may, from time to time, enact laws granling exemption
from taxation an the ceal property of any citizen and resident of this State
ol the age of 65 ar more years residing in a dwelling house awned by him
which is a constituent part of such real property but no such exernption shall
he in excess of $80G.00 in Lhe assessed wvaiuation of such property and such
exemption shall be restricted to owners having an income not in excess of
$5,000.00 per yeac. Any such exemption when so granled by law shafl be
granted so that it will not be in addition to any other exemption to which
the said cilizen and resident may be eatitled.” (N.J. Const. (1947), Art. VIII,
sec. 1, par. 4)

The Legislature implemented this conslitutional amendment by enacting P.L. 1961,
<. % In pertinent part this statute provides: ’

“Every person, a ¢ilizen and resident of this Statc of the age of 65 or more
years, having an income not in excess of $5,000.00 per year and residing in a
dwelling house owned by him which is a constituent part of his real property,
shall be entitled, on proper claim being made therelor, tn exemption from
taxation on such real properly to an assessed valuation not exceeding $800.00
in the aggregate, but no such exemption shall be in addition to any other
exempiion to which gaid person may be entitled.” ’

You have requested our opinion as to the proper interpretation to be accorded
to _the term “citizen.” In particular, you have asked whether a person, otherwise
sabafying the requiremenis of the statute, would nevertheless be disentitled to the
exemplion because he is an alien. On July 5, 1961, the Attorney General by Formal
Opinion No. 12, clarified certain aspects of P.L. 1961, ¢. 9. The precise guestions
which you now raise, however, were not considered in this opinion,

The word “citizen” as wsed in the constitutional amendment-and in the slatuie
does »oi appear in isolation but as part of a larger phrase, ie, “citizen and resident
of this State.” So used, “citizen and resident of this State” is an adjective phrase
which preseribes one set of conditions or gualifictzions which & claimant must fulfll
in prder 10 be entiiled o the stalutory tax exemplion. Other constitutional and
statulery prercquisiles for the exempiion, in additior to the requirement that a
person be “a cilizen and resident of this State,” are that such a person must also be
65 years of age or more, have an income not in excess of $5,000.00 per year and
reside in a dwelling house owned by him which is a constifuent part of his real
property. )

The concept of citizenship is broad and the term “citizen” has no precise or fixed
meaning. A 'citizen,” for example, is not necessarily synonymois with or equivalent
ip a ‘resident” "inhabjtant,” “elector,” “taxpayer” or “voter” although it is
freguently vsed inteschangeably with svch words. 14 C.J.S. Citizens, §1, p. 1120,

The lerms 'citizenship” or “citizen” also may involve the concept of dual
citizenship. There is a recognized distipction between national ciiizenship and siaie
citizenpship. The United Staies Supreme Cour( in Usiled Siotes v. Cruskshank, 92 U.S,
Sa2, 550, $5). 23 L. Ed. SBB, 500, 591 {1875) stated:

"The people of the Uniled States resident within any State are subject
lo two governments: cone State and the other National; but there need he
no conflict belween the two, The powers which one possesses, the other
does not. They are established for diflerent purposes, and have separate
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jurisdictions. Together they make one whole, and fornish the people of the
United States with a cornplete government, ample for the protection of all
their rights 2t home and abroad. True, it may sometimes happen that a person
is amenable to both jurisdictions for one and the same act. * # % Tt is the
natural consequence of a citizenship which owes allegiance (o two sove.r-
eignties, and claims protection from both. The citizen cannot complain,
becavse he has voluntarily submitted himseli to such a form of governmen_t.
He owes allegiance to the two departments, so to speak, and within }he:r
respective spheres roust pay the penalties which each exacts for. di_sob'cd)ence
1o its laws, In return, he can demand protection from each within its own
jurisdiction.”

The distinction between state citizenship and national citizenship was noted in
Harding v. Standard Qi Co., 182 Fed. 421, 424 (C.C.N.D. IlL, 1910), leave to appea)
denied 219 U.S. 363 (1911), wherein it was stated:

“A person may he a citizen of a state but not of the United States; as, an
alien who has declared his intention to become a citizen, and who is by local
law entitled to vote in the state of his residence, and there exercise a}l other
local functions of loca) citizenship, such as holding office, claiming the right
to poor relief, etc., but who is not a citizen of the United States.”

In Halaby v. Board of Directors of University, 162 Ohio St. 290, 123 N.E. 2d. 3
(Sup. Ct. 1954) the Ohio Supreme Court was called upon to construe a slan.fh? W'\.")I.Ch
granted free tuition in the academic departments of universjties Jocated »n mu_mcmfalmes
1o “citizens of such mumicipalities” The Board of Directors of the UmversnFy' of
Cincinnati contended that United States citizenship was a prerequisit.e.\o municipal
citizenship and that the plaintiff Halaby, not bewng a United States citizen, was 1ot
entitled to attend the University tuition free. The Court stated:

“Tt is apparent, however, from a study of legislation and court dec'isions,
that, except where a citizen of the United States is refelrred to, a variety of
meanings is loosely given to the term, ‘citizen,’ and that sgch use creah.as
lega) ambiguity. It is 1o be observed that the term, 'ci'tizen,' 15 o(lep .used l_n
legislation where ‘domicile’ is meant and where United States citizenship
pas no reasonable relationship to the subject matter and purpose of the
législation in question.” (123 N.E. 2d at p. 5)

* * »

“Tn the opinion of this court, the fact that the plaintiff, as well as o\hcr
residents of the city, must be a citizen of the municipality in order to quah.iy
for free luition to the academic depariment of the unive;sity can nol dis-
qualify him because he is not a citizen of the United States” (123 N.E.

2d at p. 7)

The Court noted an earlier Ohijo decision, S¥ote ex rel. Owens v. Trustees of Sechion
29, 11 Ohio 24 (Sup. Ct. 1841) wherein the Court was called. upon to.cgnslrue a
legistative enactment that “each and every denomination of religious societies, after
giving themselves a name, shall appoint an agent who shall prod.uc.e to the trustees a
certificate containing a list of their names and numbers, spem(ym_g that they are
citizens of said fownship; » * *" Tt was stated at page 27 of 11 Ohio:
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“Here a question is raised as to the meaning of the word ‘citizens, as
vsed in this connection. That this word does not always mean one and the
same thing is clear. Thus we speak of a person as a citizen of a particular
place, when we mean nothing more by it than that he is a resident of that
place, When we speak of a citizen of the United States, we mean one who
was born within the limits of, or who has been natusalized by, the laws of the
United States. It can bardly be believed that the Legislature, in vsing the
word ‘citizen,” in this statute, infended to make a distinction between native
or naturalized citizens, and resident aliens. * * *”

Other decisions and authorities have also drawn the distinction between United States
citizeoship and citizenship of a state or political subdivision of a state. E.g., Smith v.
Brwminghom Waterworks Co., 104 Ala. 315, 16 So. 123 (Sup. Ct. 1894), reversed on
ather ground, 42 So. 10 (Sup. Ct. 1906) ; Vackikinas v. Fachikinas, 91 W. Va. 18],
112 S.E. 316 {Sup. Cr. of App. 1922); Devennev v. Hauson, 60 W. Va. 3, 53 S.E.
603 (Sup. Ct. of App. 1906) ; McKenzie v. Murphy, 24 Ark. 155 (Sup. Cr. 1863);
Petition of Sproufe, 19 F. Supp. 995, 997 (S.D. Cal. 1937); Citv of Minneapolis v.
Rewm, 56 Fed. 576, 580, 8th Cir. 1893); Note, 8 Ala. L. Rev. (1955), p. 173; Stout,
Privileges and Immunities of Nalional Citizenship, 14 Univ. of Pitts. L. Rev, (1952)
p. 48 )

The foregoing authorities indicate generalty that a citizen of a state is one who is
a permanent resident or inhabitant or domiciliary of a state, without necessary regard.
to his gualifications for United States citizenship. In contrast, "citizensbip,” in the
sense that it describes the status of a citizen of the United States, has a more
precise meaning, firmly established by the United States Constitution, Federal statutes
and dccisional law, Stated simply, a citizen of the United States is one who is born
within the limits of or has been naturalized by the laws of the United States.

Both the consiitutiona) amendment and P.L. 1961, c. 9 use “citizen” in the sense
of state citizenship rather than United States citizenship. The constitutional amend-
ment refers to “any citizen and resident of this State” The statute refess to “every
person, a citizen and resident of this State.” The adjective phrase "of this State” in
each instance refess to and qualifies the word 'citizen” as well as “resident.” There
is no rcference in either the amendment or the statute 1o United States citizenship as
such. Moreover, the legislative history of the enactments evinces a public concern
for the economic plight of elderly and needy persons. The expressed purpose of the
amendment and implementing legislation was to provide fnancial relief in the form of a
tax exemption to such persons, frequently referred to in the public hearings as
“senior citizens.” Clearly, there was no intent to delimit the benefits of the proposed
tax excruption only to residents of New Jersey who were citizens of the United States.

Examination of other enactments reveals that the Legislature, when it refers to
national citizenship, as distinct {rom siate citizenship, ordinarily vses the terms “United
States citizenship” or "citizen of the United States”” For example, the Constitution
provides that the Governor shall be “a citizen of the United States” and a “resident
of this State”” N. J. Const. (1947), Art. 'V, sec, 1, par. 2. The Constitution further
provides that “every citizen of the United States * * * who shall have been a resident
of this State” in addition to other requirements, shall be entitled to vote. N. J. Const.
(1947), Art. 11, par. 3. In R.S. 44:1-24, the Legislature provided that a superin-
tendent of welfare appointed by a county welfare board must ""be a citizen of this
State and of the United States.” N.J.S.A. 18:13-4.1 provides that a citizen of any
other covntry who has declared an intention of becoming “‘a United States citizen”
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may be granted a teacher’s certificate. With respect 1o the adoption of children, it
is provided that an adoption action may only be brought by a person who, among
other things, "shall be a citizen of the United States” or who shall have officially
declared an intention to become a citizen of the United States. N.J.S.A. 9:3-22. Such
examples can, of coucse, he raultiplied.

In contradistinction, when the Legislature refers to State citizenship, it generally
unnustakably so specifies. For example, it is provided that any two or mare ’‘citizens
of the State”™ may by appropriate proceedings challenge the passage of legislation
or participate in such proceedings. N.J.S.A. 1:7-4, 1:7-5. Under N.J.5.A. 2A:148-22,
it is a high misdemeanor for any person to advocate or teach that “citizens of this
State™ should not aid, abet or assist the United States in prosecuting or carrying on
war with enemies of the Uniled States, and ‘“citizen of this State” is defined to be “any
person within the confines of this State” These illustrative enactments are entirely
comparable 1o the constitutional amendment and P.L. 1961, c. 9, referring to 'citizen
* £ % of this State”

It is thus clear from the very language of the constitutional amendinent and the
statute, the legislative history, and a comparison with other constitutional provisions
and statutes thatl the Legislature did nat intend to make United States citizeuship a
prerequisite 1o qualification for the tax exemption,

This construction of the constitutional amendment and statute is consistent with
well-established State policy and, wherever possible, all statutes of the State should
be construed in a maanner which will contribute to and effectuate common public
polticy. Modern Industrial Boank v. Tanb, 134 N.[.L, 260, 263 (E. & A. 1946); 3
Sutherland, Sfatitory Construction (3d, ed. 1943) §§ 5901, 5902. If the statute were
construed to require United States citizenship as a qualification for the tax exemption,
aliens would be disentitled to the benefits of the statute, although aliens who own
property within a taxing district would be subject to property taxation in common
with all other property owuers. This result would be clearly inconsistent with R.S.
46:3-18 which provides:

“Alien friends shalt have the same rights, powers and privileges and be
subject to the same burdens, dutivs, liabitities and restrictions in respect of
real estate situate in this State as native-born citizens, * * *”

Such a construction woutd also derogate from the professed pucpose of the
amendment and statute to provide a modicum of economic assistance to elderly and
needy persons. Qbviocusly a limitation of the benefits of the exemplion only to Uuited
Stales citizens would not subserve the essential policy of this legisiation. /Halaby v.
Board of Directors of Universily, supra; In re Ruefl’s Estate, 284 N.Y.S. 426, 430,
157 Misc. 680 (Sur. Ct. 1935), aff'd 292 N.Y.S. 183, 249 App. Div. 617 {Sup. Ct.
1936) .

As indicated, state citizenship, in contrast 1o the established and settled meaning
of United States citizenship, ordinarily involves the broad concepts of “domicile” or
permanent “residence,” the idea of a substantial and Axed connectian or ideatification
with the state and a participation in its functions Hording v. Standerd Oil Co., supre;
Halaby v. Board of Directors of University, supra.

The term ‘‘citizen,” as used in the statute in the sense of “State citizenship,” is
thus a broad, gencral term. Tts meaning and understanding are encompassed and
cendered moce definite by the word with which it is juxtaposed, namely, “resident.”
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Cf. Ford Motor Co. v. N. J. Dept. of Labor ond Industry, S N.J. 494 (1950) ; D’Ippo-
tito v. Maguire, 33 N.J Super. 477 (App. Div. 1955). The statute defines “‘resident”
to mean “ane legally domiciled withia the State af New Jersey for 2 periad of 3 years
immediately preceding October 1 of the pretax year” This definjtion comports with
and embraces the common understanding of the ward “citizen” as one who is a

permanent resident or Jegal domiciliary of the State. In fact, the statute goes on to
provide that:

“Mere seasonal or temporary residence within the State, of whatever
duration, shall not constitute domicile within the State for the purposes of
this act. Absence from this State for a period of 12 months shall be prima
facie evidence of abandonment of domicile in this State.”

Thus, a person who is a citizen of the State in the sense of being a permanent resident
or qgmiliary of the State may, nevertheless, fail to qualify for the exemption unless
he is also a “resident” of the Stale in the precise manner specified by the statute, i.e,
with a Jegal domicile within the Siate for at Jeast 3 years smmediately preceding
Qclober 1 of the pretax year.

For the foregoing reasons, we adyise you that under constitutional amendment
N.J. Const. (1947), Art. VIIL, sec. 1, par. 4 and P.L. 1961, c. 9, a person who is not
a United States citizen but who has been a domiciliary and resident for 3 or more
years and is otherwise qualified uader the statute, is entitled to the tax exemption
provided therejn.

Very truly yours,

Davip D. Furman
Attarney General

By: Aran B. H’ANI)LER .
Deputy Atiorney General

Jawuary 23, 1961
Frenerick C. McCov, Secretary

Morris County Board of Tazation
Hall of Records
Mocristown, New Jersey

MEMORANDUM OPINION—P-1
Dear Mr. McCoy:

You have asked our opinion whether the stalutary phrase, "the assessed value of
[the taxpayer’s] real propecly,” whitk appears in the New Jersey Bank Stock Tax
Act, R.S. 54:9-1 et seq, refers to the value fixed by the most recent real property
assessment,

The New Jersey Bank Stock Tax Act imposes an annual tax on the “value” of
each share of common stock of every bank having its principal place of husiness within
this State. “Value” is defined by the statute to mean the amount of the “capital, surplus
and undivided profits” of the bank, Jess certain deductions, including “the assessed
value of ils rea) property” and “the assessed value af all real property owned by a
corpacation, atl the stock of which corporation is awned by such bank.” R.S.54:0-4,
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54:9-5 and 54:9-6. Although the Bauk Stock Tax Act cleacly indicates that a bank's
“capital, surplus'and undivided profits” should be assessed as of December 3ist of
the tax year, the statute does not expressly state what assessment date should be used
to calculate the assessed value of the rcatl property of a bank and of its wholly owned
subsidiaries.

The value of the real property of a bank and its wholly owned subsidiaries as of
either of two assessment dates could conceivably be used in computing the Band Stock
Tax. The assessed value of real property which is to be deducted from “capital” sur-
plus and undivided profits” in order to calculate the Bank Stock Tax payable with
respect to 1959 could be either the real property assessment made as of October 1},
1958 or as of October 1, 1959. By January 10, 1960, the date by which a bank must
file its statement for purposes of computing the Bank Stock Tax payable with respect
to the year ending December 31, 1959, the local assessor has already made an assess-
ment for the value of the real property of the bank with respect to the tax ycar 1960.
R.S. 54:4-23. Although the focal assessor is not required to file his complete assess-
ment list with the county board of taxation until the January 10th following (R.S.
54:4-35), he must at least ten days before that fling accord lo any taxpayer the
opportunity of inspecting the assessment list for the purpose of ascertaining what
assessment has been made against him or his property (R.S. 54:4-38). On the other
band, the real property assessment referable to the year 1959, the samc year with
respect to which the Bank Stock Tax is payable, would be the .assessment made as
of October 1, 1958. No compelling reason has been suggested for preferring one
assessment date over another for purposes of computing the Bank Stock Tax, but
it is, of course, essential that a single rule be consisteatly followed.

In choosing between the two possible assessment dates, it is of some significance
that the assessment as of October 1, 1959 will not have become final by January 10,
1960. R.S. 54:4-35; $4:4-55. Furthermore, it would seem preferable from the stand-
point of logic, or at least of symmelry, to use for purposes of computing the Bank
Stock Tax payable with respect to 1959 the real property assessment which is intended
to be used for computing the real property tax payable with respect to 1959, that is
the real properly assessment as of October 1, 1958.

There is another significant consideration which leads to the same result. In
Attorney General’s YFormal Opinion, 1960—No. 20, we pointed out that the Financial
Business Tax Law, N.J.S.A. 54 :10B-1 et seq. was adopted in 1946 to avoid discrimina-
tion against national banks and that the Bank Stock Tax Act should be construed
so as not to impose any greater tax upon banks subject thereto than is imposed by
the Financial Business Tax Law upou competing financial businesses. N.J.S.A.
54 :10B-1 et seq. imposes a privilege tax measured by net worth. The tax is payable
on or before April 15 of each year for the privilege of “doing a financial business in
this State” during that calendar year. N.J.S.A. 54:10B—6 provides that in computing
the tax base, “there may also be deducted from net worth the asscssed value of real
estate taxable in this State; but such deduction shall not exceed the amount of the
taxpayer’s equity in such real estate which is included in net worth.” In computing
the deduction undec N.J.S.A. 54 :10B—6 the Corporation Tax Burcau which administers
the Financial Business Tax Law has consistently used the assessed value of real
property as of the assessment date next preceding the April 15 due date upon which
the tax is payable. For exampfe, the Financial Business Tax payable with respect
to the calendar year 1959 is due on April 15 of that year; the assessed value of real
.property to be deducted {rom the taxpayer's net worth would be that as of October
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1, 1958. 1t is possible that the use of different assessmenl dates for computing the
tax bases under the Bank Stock Tax Act and the Financial Business Tax Law would
discriminate against state and national banks. This possibility can be avoided if county
tax boards use the same assessed valuation date for the purposes of computing the
Bank Stock Tax as the Corporation Tax Bureau uses for computing the Financial
Business Tax. That would mean that to compute the Bank Stock Tax payable on
January 10, 1960 with respect to the calendar year 1959, the assessed value of real
property deducted should be the assessed value fixed for the tax year 1959 as of
October 1, 1958.

You are, therefore, advised that the statutory phrase “the assessed value of [the
taxpayer’s] real property” which appears in R.S. 54:9-] et seq. refers to the valuation
as of the October 1 preceding the commencement of the year with respect to which
the Bank Stock Tax is payable.

Very truly yours,

Davip D. FurMman
Attorney General

By: Murry BrocHin
Deputy Atiorney General

Januany 26, 1961

HonorasLE JounN A. KEervick
State Treasurer

State House

Trenton, New Jersey

MEMORANDUM OPINION—P-2
Dear Mr. Kervick :

You have sought our advice concerning the proper procedure jn allowing interest
upon excess contributions of all membecs belonging to the Teachers’ Pension and
Annuity Fund. N.J.S.A. 18:13-112.22. In order 1o avoid misunderstanding we shall
also direct in part our remarks to the proper procedure concerning return of veterans’
cantributions. N.J.S.A. 18:13-112.72(a).

It is our understanding that at the time of the enactment of the Teachers’ Pension
and Annuity-Social Security Integration Act, the administrative burden in processing
refund applications was so great that there necessarily resulted lengthy delays in the
completion of the program. Therefore, the question has arisen as to the propriety of
allocating interest upon delayed refunds. The Board desires our legal direction con-
cerning their actions in this regard. :

N.J.S.A. 18:13-112.22 provides, in pertinent part:

“Any |excess] contributions made by a member * * * shall be refunded
with regular interest to January 1, 1956 to the member * * * or shall, at his
request, be used at retirement with regular interest, to provide an annuity
of equivalent actuarial value * * *”
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This provision was enacled to allow former members of the previous teachers re-
tirement system, R.S. 18:13-24, et seq., an adjusiment in their new pension accounts,
based upon past contributions and Lhe revised actuarial computalion for benefits
under the new system created as ol January 2, 1956. As can readily be seen, the moneys
being refunded here were equitably payable o the members because they represented
overpayment of the necessary contribution rales according o the actuarial criteria,

Concerning these sums it should be noted that i{ the member elected {o leave them
with the fund, they would contirue to accumulate “regular inferest.” N.J.S.A.
18:13-1124(n). ln such a case the member received extra annuity “of equivalent
acluarial value' See elso N,J.S.A.-18:13-112.27. Upon withdrawal from the fund,
the member would also be in a position to obtain such regular interest alter the
establishment of the new system, N.J.5.A, 18:13-112.26, .36, and furthermore, upon
death of the member in active service, his beneficiary would also receive these [unds
with regular interest credited. M.J.S.A. 18:13-112.40¢a). The annuily portion of the
rnember's retirerment allowance would also reflect the allowance of interest upon such
sums. Compare N.JS.A. 18:13-11244(a), 46({a), with N.J.S.A, 43:3-1 (P.L, 1939,
¢. 101). It is cleac that the Legislature conicmglated two zlternatives, ie, immediate
return of such excess contributions or retention i the fund with an interest earning
equily. )
Such moneys retained by the Board of Trustees, belonging to a member, were
properly invested in accordance with the provisians of P.L. 1950, ¢. 270, N.J.S.A.
18:13-112.63 and could thus create additioual earnings thereon, N.J.S.A. 18:13-112.26,
29. Because payment of these surns was not provided for absolutely hut onty upon
the election of the individual members, there was no need to immediately fresze the
amounts foc use in investments and the Boacd properly had the use of that meney
upon which interest could be earned.

Interest is basically cotnpensation focr the use aof money belonging to another.
Wilenizg v. Hendrickson, 135 N.J. Eq. 244 (E. & A. 1944), Hard aod fast rules should
nat be followed considering the granting of interest but it should be granted in each
case in accordance with justice and with cansideraiion of {air dealing. fardine Eslates
v. Danna Brook Corp, 42 N.J. Super. 332, 340 (App. Div. 1958) ; Dial Press, Ine. v,
Plallips, 23 N.J. Super. 543 (Apop. Div. 1952), ceri. den., 12 N.J. 248 {1953) ; Browwn
v. Haome Developmeni Co., 129 N.J. Eq. 172 (Ch. 1941) ; Fidelity Muual Life fa-
surance Co. v. Wilkes-Barre & Hazleton R R. Co., 98 N.JL. 507 (E. & A. 1922).
See also Consolidaied Police, ele. Pension Fund Commission v. Passaic, 23 N.J. 645
(1957). In view of the Iact that the moneys withheld represented excess coatributions
of the members, we advise you thal it was aroper [or the Board to allow interest for
any fiscal year in which refond was delayed.

However, N.J.S A 18:13-112.72(3) states that;

"“Each veteran member shal) have returned fo him * ¥ * his accumulated
deductions as of Japuary I, 1056 * % *~

Some former members {who were veterans) of the old feachers' retirement system
had elected to contribute to the teachers' fund instead of merely relying upon the free
Veterans' Pension Act, R.S. 43:4-], ct seq. Because N.J.S.A. 18:13-112.72 and .73
made membership in the new system mandatory for all teacher veterans, granting
them iree credit for all prior service, the Legistature returned contributions of the
veteran members of the old fund. Therelpre, the Legislature provided for the return

ATTORNEY GENEBAL 173

c;f )lhese veterans' accumulated deductions which are specifed in N.J.S A, 18:13-1i24
a) as:

“The_ sum of all amounts, deducted from the compensation of a member or
conlr!buted by him, including interest credited prir 10 January 1, 1956,
standing to the credit of his individual account in the annuity savings fund.”

It can be seen that this provision deall more with a legislative grant than a return
o'f moneys paid in excess of what the actuarial compurations required. In such a
_sntuatnon it is our opinion that the legislative plan does nol call for the addition of
inlerest upon the grant, Swede v. City of Clifion, 22 N.J. 303 {1956); Hobokan,
Newark, ete. Assn. v. Hoboken, 23 N.J. Misc. 134 {(Sup. Ct. 1945) ; Fleicher v. Board
of Education, 85 N.J.L. 1 (Sup. Ctr. 1913); Bowrgeois v. Freeholders of Adlantic,
82 N.J.L. &2, 86, B7 (Sup. C1. 1811), It is apparent that the Legistature only provided
for return of “accumulated deductions as of January 1, 1956 which by statutory
definition includes “interest credited prior 1o January 1, 1036 N.J.5 A, 18:13-11272
(a), A(a). Nowhere in the legislative scheme are there provigions celaling to vet-
erans’ refunds comparabie to those concerning excess contributions wherehy the
moneys imay be allowed to earn interest for the member ar his election. It follows
that since these sums were in effect a generous legislative grant “the plainest and
simplest considerations of justice and fair dealing” do not allow payment of interest
on such refunds. Cf. Gpinions of the Attorney General, Memormdnin Opinions, (2)
dated June 30, 1959.

In conclusion we thus advise you that (1) in the discretion of the Board of
Trustees, interest may be paid according to the usual procedures upon excess con-
tributions which refunds were delayed because of administrative pracess, and (2)
there is no authority for the payment of such interest upon delayed refunds of pre-1856
veterans' contributions,

Very truly yours,

Davip D. Fyrman
Atlorney General

By: Lzz A. Houiey
Deputy Attorngy General

Yanyary 34, 1941
Hon. Frawcrs X, CraHaAY
Deputy Aitorney General in Charge
Swussex County Prosecutor’'s Dffice
Court House
Newton, New Jersey

MEMORANDUM OPINION—_P.3
Dearx Mr, CrarAY:

I am in receipt of your reguest for our opinion as to whether or not a defendant
who had been convicted a second time for a viclation of N.J.S. 30:4-50 is subject
te a fine in addition to the mandatory sentence ol imprisonment for a teem of three
months and forfeiture of the right 1o operate a motor vehicle {or a period of ten years.
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An examination of the authorities discloses that there are no decisions dealing
with this precise point in New Jersey. N.J.S. 39:4-50 being a quasi criminal statute,
strict construction must be applied. The omission by the Legislature of any mention
of a fine for a subsequent offender, coupled with the severity of the penalty, leads
me to the conclusion that a fine may not be imposed in addition to the mandatory
sentence for a subsequent offender under this statute.

Very truly yours,

Davip D. FurmaN
Attorney General

Fesruary 28, 1961
Mnrs. Epwarp L. KATzENBACR
State Board of Education
175 West State Street
Trenton, New Jersey

MEMORANDUM OPINION—P-4

Dear MRrs, KATZENBACH :

You have requested my opinion as to whether the Board of Governors of Rutgers,
The State University, may fx the salary of the President of the Corporation and
of the University without the approval of the Statc Board of Education. My con-
clusion is in the negative.

The provisions of Rutgers, The State University Act of 1956, L. 1956, c. 61,
are controlling. The Board of Governors is vested with the appointment power over
the President of the Corporation and of the University, with the advice and consent
of the Board of Trustees (L. 1956, c. 61, sec. 27). The Board of Governors, in addi-
tion, is vested with the power to fix and determine the salaries of all corporate, official,
educational and civil administrative personnel, subject to the approval of the State
Board of Education (L. 1956, c. 61, sec. 18(8)).

The President of the Corporation and of the University is one of those designated
whose salary is fixed and determined by the Board of Governors with the approval
of the State Board of Education. Section 18 is limited by section 27, only as to the
appointive power over the President. Confirmation by the Board of Trustees is
required for this office but is not required for other corporate, official, educational
and civil administrative personnel. Section 27 makes no grovision for the fixing and
determining of the salary of the President of the Corporation and of the University.
The general provision of section 18 subjecting all salary schedules to the approval
of the State Board of Education, therefore, applies to the salary fixed and determined
for the President of the Corporation and of the University and necessitates approval
by the State Board of Education.

Very truly yours,

Davio D. Furman
Attorney General
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ArriL 12, 1961
HonoraBLE Joun A. Kervick

State Treasurer
State House
Trenton, New Jersey

MEMORANDUM OPINION—P-5
DearR Mr. KERVICK :

You have asked us to review the guestion of allowing an employee member of
the Teachers’ Pension and Annuity Fund the right to make coutributions to the
retirement system at a percentage of his contractual salary rather than at a percentage
of workmen’s compensation benefits which he is receiving. In a memorandum opinion
dated September 28, 1955 the Attorney General ruled that an employee continues as
a member of the teachers’ retirement system although, instead of receiving regular
salary, he is receiving workmen's compensation bencfits for injuries suffered in the
course of his public employment. The Attorney General’s opinion further held that
such contributions to the retirement system should be a percentage of the compensa-
tion benefits being paid rather than a percentage of the employee's salary. We now
specifically overrule the latter portion of that opinion.

The workmen’s compensation award is based on a percentage of the employee’s
contractual salary. N.J.S.A. 34:15-12, 37, 38. To establish the amount of money a
member employee must pay to the retirement system, the Legislature has authorized
“the actuary of the Board” to determine for each member “the proportion of com-
pensation” which should be sufficient to provide an annuity equal to one-half of re-
tirement allowance. N.J.S.A. 18:13-112.3]. The Board of Trustees is also directed
to establish rules and regulations for employees’ deductions which shall be a “pro-
portion of each member’s compensation.” N.J.5.A. 18:13-112.33. “Compensation”
is defined in the Teachers’ Pension and Annuity-Social Security Integration Act as
“the contractual salary.” N.J.S.A. 18:13-1124.

It follows that if members while receiving workmen’s compensation are required
1o continue contribulions, such contributions must be made in accordance with the
“'contractual salary” and not in accordance with the worlunen’s compensation award.
There does not appear to be any statutory authority to allow contributions on a lesser
or greater amount than contractual salary.

Very truly yours,

Davio D. Furman
Altorney General

By: Ler A. HoLLey
Deputy Attorney General
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APprIL 25, 1961
HonoraBLE JoHN A. KERVICK
State Treasurer
State House
Trenton, New Jersey

MEMORANDUM OPINION—P-6

Dear Mr. Kervick :

You have asked for an opinion concerning L. 1960, c. 44. This Act authorizes
the Director of the Division of Investment, with approval of the Board of Trustees
of the Public Employees’ Retirement System, to acquire real properly in New Jersey
on behalf of the System, upon which buildings are to be erected which are there-
after to be leased to the State of New Jersey for its use in accordance with the Act,
The Division of Purchase and Property has been given the responsibility of planning
and constructing the facility. The new facility will be leased to the State at an annual
rental which will amortize the invesuneat over a 20-year period with a 4% return
to the System on its total investment.

Your particular inquiry concerns the interpretation to be given section 2 of the
Act which provides:

"The total investment authorized pursuvant to this act shall not exceed 3%
of the book value of the total investments of such fund ot the time of the
making of the investment” (Emphasis supplied.)

We are advised that the Public Employees’ Retirement System and the Division
of Purchase and Properly have entered into an agreement authorizing the Division
to acquire necessary lands and to construct a central office building complex to house
the State Departments of Health and Agriculture. Under the terms of this agreement,
funds advanced by the System will bear interest at the rate of 4% per ammum from
the date of any such advance. Further, this asset of the System will be reflected on
the books of the Division of Investment at the time the State enters into occupancy
under the terms of a leasing agreement to be executed following completion of con-
struction. ’

In our opinion, the 3% of book value limitation should be interpreted so that
the aggregate of all payments advanced by the System shall not exceed the statutory
percentage at the time of making of any such payment. This interpretation is in
harmony with the provisions in the Act which Jook toward making enlargements
and further capital improvements after “the initial investment.” L. 1960, c. 44, sec. 6.
Thus, the 3% limitation "at the time of the making of the imvestment” should be
interpreted as ambulatory in nature, looking toward payments at a future time. The
limitation applies to the assets of the Systern at the time of each payment. The
aggregate of all payments shall not exceed 3% of the total assets on the date of the
last payment made by the System.

Very truly yours,

Davip D. FurmaN
Attorney General

By: Treooore I. Borrer
Assistant Attorney General
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May 15, 1961
HonorasrLe DonaLp M. ALTMaN

Deputy State Treasurer
State House
Trenton, New Jersey

MEMORANDUM OPINION—P-7
Drar MR. ALTMAN :

You have requested our advice as to the eligibility of George D. Ziegler, a dis-
abled public employee, for compensation pursvant to R.S. 43:5-1 et seq. known as
the Heath Act. Mr. Ziegler was appointed an assistant court reporter in the 5th
Judicial District of New Jersey in 1907. In 19)2 he was appointed by a Justice of
the New Jersey Supreme Court as shorthand reporter for the circuit in Union and
Middlesex Counties (P.L. 1900, c. 149). In 1948 he was appointed by the present
New Jersey Supreme Court as supervising shorthand reporter for the same counties
and has continued in such position to the present day.

We are informed that Mr, Ziegler's employment from 1912 to the present date
has been on a full-time basis. In other words, he has not been merely certified to
appear before the courts, but his main Jabor has been to be in attendance before the New
Jersey Courts while they were in session.

Mr. Ziegler seeks a pension under P.L. 1921, ¢. 134, R.S. 43:5-1 et seq. The
purpose of that legislation as stated in the Statement attached to Senate Bill No.
152 was:

“To provide for the payment of 50 per centum of the salary of those who
have or shall have been in the service of the State 25 years and have become
incapacitated, who have or shall have reached the age of 60 years. It applies
only to employees who have no fixed term * * *” (Emphasis supplied.)

The Heath Act also provided that its benefits did not have application

4 % * 1o any officer or employee of the State drawing 2 pension or who
shall be entitled to do so under any law enacted prior to March thirty-first,
one thousand nine hundred and twenty-one, which specifically names any
class or classes of such officers or employees.” N.J.S.A. 43:5-1.

Your question is basically two-fold: (1) whether Mr. Ziegler qualifies for 25
years of State service in his capacity as court reporter, and (2) whether any other
law entitling him to benefits precludes application of the Heath Act to hin.

The question of whether Mr. Ziegler’s service as a court reporter had sufficient
State characteristics to qualify him for pension rights under the Heath Act must be
answered affirmatively. One of the principal tests is the degree of control and super-
vision exercised by the particular branch, department or agency of the State. See
Memorandum Opinion—P-27, 1954-55 Opinions of the Altorney General of New
Jersey, p. 254. Judicial control and supervision of court reporters have always existed.
See P.L. 1900, c. 149; P.L. 1928, c. 249; P.L. 1929, c. 291; R.S. 2:16-20 et seq. In
P.L. 1948, c. 376 the present basis of the court reporter system for the New Jersey
judiciary was established (N.J.S. 2A:11-1] et seq.). The Legislature expressly de-
clared that court reporters, except those theretofore belonging to a county retirement
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system under P.L. 1943, c. 160, N.J.S.A. 43:10-18.1, are to be considered State
employees for pension purposes.

For the sake of future clarity, we emphasize at this time that N.J.S. 2A:11-16(i)
expresses an intent that court reporters be treated as State employees for the pur-
pase of membership in the then existing State Employces’ Retirement System. Cf.
R.S. 43:14-1, 2(b). Prior to 1943, stenographic reporters had been treated under
an jndependent statutory basis for the granting of pensions. CJ. P.L. 1922, c. 15 (later
codified as part of the general pension plan for judicial officers in the State of New
Jersey, see Chapter 6 of Title 43 of the Revised Statutes of 1937).

However, in 1943 the Legislature authorized counties of over 800,000 inhabitants
10 create a separale pension fund apart {yom those generally provided for county
employees in the State of New Jersey. Cf. P.L. 1943, c. 160 with R.S. 43:10-1.
Under this new legislation a county employee was defined as “including the official
stenographic reporters and proxies of such official stenographic reporters of such
county.” R.S. 43:10-18.1. This legislation allowed, in addition lo court reporters,
counly pension fund membership to county detectives, probation officers, sheriff’s
employees, sergeants at arms and court criers, also generally classified as State
employees. R.S. 43:10-18.6(c). Stenographic reporters were given special consid-
eration to join this pension {und, regardless of age (R.S. 43:10-18.1).

Because of his advanced age Mr. Ziegler until 1943 was generally ineligible to
join any pension fund. Cf. R.S. 43:1-1. We are informed that Mr. Ziegler was not
devoting his services for, or being directly compensated by, any county of a popu-
lation in excess of 800,000 inhabitants. He did not or could not have become a member
of any county retirement system under P.L. 1943, c¢. 160, and thus, would remain
within the legislative direction for comnsideration as a State employee for pension
purposes. N.J.S. 24 :11-16(i). This latter statutory provision is merely cumulative
evidence of the legislative intent that court reporters working for the State judiciary
be considered State employees. 1955 Memorandum Opinion P-27, supra.

The Heath Act forccloses application to any State employees for whom pension
benefits were already provided "prior 1o March 31, 1921 It may be seen that the
first pension system “which specifically names” the class of State employees consisting
of court stenographers and reporters was enacted by P.L. 1922, c¢. 15 and amended
by P.L. 1923, ¢ 129. Therefore, the prohibition of R.S. 43:5-1 does not apply to
Mr. Ziegler. .

It should be noted that Mr. Ziegler was entitled, at least from 1948, to member-
ship in the State Employees' Retirement System. Cf. N.J.S. 2A:11-16(i). In such
a case the Legislature has since provided for beneficial treatment in joining the
present Public Employees’ Retirement System. N.J.S.A. 43:15A-%. In view of Mr.
Ziegler's 53 years of honorable State employment, it may be that economic con-
siderations may favor his consideration of utilizing this beneft for former State
employees, in Jieu of application under the Heath Act.

Very truly yours,

Davio D. FurmaN
Attorney General
By: Lee A. Horiey
Deputy Attorney General
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HonorasLe Joun A, KERvICK Moy 15, 1901

"State Treasurer
State House
Trenton, New Jersey

MEMORANDUM OPINION—P-8
DEear Mr. KERVICK :

You ha\'/e' requested our advice as 1o whether the provisions of N.J.S.A. 43:3-1
el seqg. prohibit the receipt of salary or pension by the present Magistrat'e .in' R k_a
way, New Jersey. The factual situation you present is as follows: a retired %ctat-
policeman on a pension {rom the State Police Retirement Benevolent Fund is servi :
now as Magistrate in both Rockaway and Rockaway Township at annual sal e
of $l'.500 each, either or both of which are less than his pension. At the time o?"}‘f_s
appointment to both terms, the population of the municipality served was less th::s
.15\}000 persons. However, since the promulgation of the 1960 census (P.L. 1961, ¢ 31?
ﬁg{]iA 52:4-1), the population of one of these municipalities will exceed that

Mu'st this individual waive either his salary or pension because of his servi
as Magistrate, for the remainder of his term, in a municipality achieving a popul o
n excess of 5,000 persons during said term of office? popeation

N.J.S.A. 43:3-1 provides that:

—-

“ . .
- *Any pe:si;n who is re.ccn{ir?g * % % any pension or subsidy from this
State * shall be ineligible to hold any public position or employ-
mer'll other than elective in this State * * * unless he shall have previousi
notified and authorized the proper authorities * * * that, for the duratioi
of t.he term or office of his public position or employment he elects to
receive (1) his pension or (2) his salary or compensation allotted to his
office or employment. * * * such person shall not accept both such pension

or subsidy and salary or compensation for the time he held such position
or employment.”

However, th.is strict prohibition is modified by N.J.S.A. 43:3-5, insofar as is pertinent
to the question you have raised, as {ollows:

"The_ provisions of this chapter shall not apply to * * * any person who is
app.omted to the office of magistrate of any municipal court in any munici-
pahl'y'having a population of less than 5,000 where the salary paid to such
municipal magistrate is less than the amount of his pension.”

Tl?e' m;gislralg in question need not waive his salary or pension for services in
a mumcnpah}y having less than 5,000 persons. The sole question is whether he must
elect'lo waive one of the aforesaid remunerations because during the term of his
appointment the population in the other municipahi i

pality officiall

apporn ty y rose to over 5,000

;I‘.he i'ndividual in quesiion was appointed magistrate while the population in the
mumcxpalxty_ was less tban 5,000 persons. The terms of N.J.S.A. 43:3-1 et seq. imply
that dctermmal.lons of eligibility for receipt of both pension and compensation be
made at the time of appointment or employment. The statute requires previous



180 OPINIONS

notification of an election to waive either remuneration b.efore he “shall be eligible
to hold any public position or employment.” Where a m;.xgxs(r:ue a(.:ccpls. emp]o.ymcnt
and the obligations thereof, knowing that he is not re.‘.quxred to waive h1§ pension or
salary, it would be unreasonable to force him to iorfel.t such position during his t;rm
of office because external circumstances changed durmg such t<.erm. However., 1 z.\t
the end of the present term he is reappointed, the magistrate will have to waive his
pension.
Very truly yours,
Davio D. FurMAN
Attorney General

By: Lee A. HoLLey
Deputy Attorney General

Mav 16, 1961

CoLoNEL JosepH D. RUTTER, Superintendent
Division of State Police
West Trenton, New Jersey

MEMORANDUM OPINION—P-9

Dear CoLoNEL RUTTER:

We have been asked whether a pension paid to a member.of the State Police
after retirement for Jongevity should continue to be paid .to his dependent'n.'lothe_r
after the retiree’s death without baving left a widow or children. In our opinion, 1t
should not. - -

R.S. 53:5-5 expressly provides for the payment of a pension to a v«f)dow ﬁr
dependent parent after the death in service of a_member of the State P(_)llce. The
same statute also expressly provides for the continued paymen-t of a pension to th_e
widow of a member of the State Police who dies a{t_er retirement. However, 1;
makes no provision for the continued payment of a pension to 2 dependent parerzt [
a member of the State Police who dies after retirement: In this context, the failure
of the Legislature to provide expressly for con_tinued payment c_)f a pension tq a dg-
pendent parent of a member who dies after retirement must be interpreted as intend-

ing that no such payment be made.
Very truly yours,

Davip D. FurMAN
Attorney General

By: Wittiam L. Bovan
Deputy Atiorney General
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JuLy 19, 1961
Mrs. KatHaRINE E. WHITE

Acting State Treasurer
State House
Trenton, New Jersey

MEMORANDUM OPINION—P-10

DEear Mrs. WiITE :

You have sought our interpretation of the following statutory language found
both in the Teachers’ Pension Law, N.J.S.A, 18:13-112.44 and the Public Employees’
Retirement Law, N.J.S.A, 43:15A-46:

“A member upon retirement for accident disability shall receive * * * a
retirement allowance which shall consist of :

* %k K

“(b) a pension, in addition to the annuity, of two-thirds of his actual
annual compensation for which contributions were being made at the time
of the occurrence of the accident” (Emphasis supplied.)

You have asked what interpretation should be given to the phrase “annual compen-
sation” contained in the above provision on the basis of which accident disability
retirement allowance is computed. :

In the Teachers’ Law, compensation is defined as “the contractual salary for
services,” N.J.S.A. 18:13-1124(d). No comparable definition is contained in the
Public Employees’ Retirement Law. However, various benefits under the respective laws
are based upon the phrase “final compensation” which is expressly defined (N.J.S.A.
43:15A-6(e) and N.J.S.A. 18:13-1124(f)) or upon the phrase “compensation upon
which * * * contributions are based or received by the member in the last year of
creditable service” (N.J.S.A. 18:13-112.40(b) and N.J.S.A. 43:15A-41(c¢) (2)).

The term “final compensation” is defined in both acts on the basis of the average
annual compensation for which contributions are made by a member during a five
year period. Ordinary disability retirement allowances and retirement allowances for
age and service are computed in both systems upon a percentage of “final compen-
sation.” N.J.S.A. 18:13-11243, 46(b); N.J.S.A. 43:15A45(b), 48(b) and (c).
However, if a member dies during ordinary disability retirement or retirement for
service and age, death bencfits are paid upon the basis of ‘“compensation received
by the member in the last year of creditable service.” N.J.S.A. 18:13-11243, 46(b) ;
N.J.S.A. 43:15A45(c), 48(d). Accidental death benefits, on the other hand, are
based upon a percentage of “final compensation.” N.J.S.A. 18:13-112.48; N.J.S.A.
43:15A-49.

Thus it is apparent that for each type of benefit the Legislature has expressly
defined the basis for determining compensation.

As to accident disability retirement allowances, the Legislature has in clear
terms defined annual compensation as “actual annual compensation for which con-
tribulions were being made at the tsme of the occurrence of the accident.” (Emphasis
added.) We see no reason 1o incorporale for this Lype of benefit the definition given

to the phrase “final compensation” because the word “final” does not appear in
N.J.S.A. 18:13-112.44 and N.J.S.A. 43:15A-46. The phrase used is “acfual annual
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compensation” {or which contributions were “being made at the time of the occur-
rence of the accident” FHlere, the phrase “were being made” imports the sense of
current payments. This sense is also distinguishable from the concept of "last year
of creditable service” referred 1o above for other types of benefits.

It is our opinion, therefore, that accident disability retirement allowances should
be based upon the rate of compensation actually being paid to an employee at the
time of the accident.

Very truly yours,

Davip D. Furman
Atiorney General

By: RoBert S. MILLER
Deputy Attorney General

Aucust 1, 1961
CoroneL JoserH D. RuUTTER
Superintendent State Police
State Police Headquarters
West Trenton, New Jersey

MEMORANDUM OPINION—P-11

Dear CoLONEL RUTTER :

You bave sought my opinion as to whether independent insurance investigators
and adjustors are subject to the licensing provisions of the Private Detective Act
of 1939, R.S. 45:19-8 et seq.

The statutory definition of private detective business, insofar as pertinent, is as
follows:

"(a) The term ‘private detective business’ shall mean the business of con-
ducting a private detective agency or for the purpose of making for hire or
reward any investigation or investigations for the purpose of obtaining infor-
mation with reference to any of the following matters, notwithstanding the
fact that other functions and services may also be performed by the same
person, firm. association or corporation for fee, hire or reward, to wil
» * * (6) the causes and origin of, or responsibility for, fires, libels, acci-
dents, damage, injuries or losses to persons, firms, associations or corpora-
tions, or to real or personal property; * * * provided, however, that the
term shall not include * * * any person, firm, association or corporation
engaged in the business of making reports for insurance or credit purposes.
*» % » The term shall not include and nothing in this act shall apply to any
lawful activity of * * * any person, firm, association or corporation ficensed
to do a business of insurance of any nature under the insurance laws of this
State, nor to any cmployee or licensed agent theceof’; nor to any pecson,
firm, association or corporation conducting any investigation solely for its
own account.”
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Under the facts you set forth various frms or associations, which are not af-
filiated with licensed insurance companies, are engaged in this State in the investigation
of fires, accidents and other damage and in the adjustment of claims arising there-
from against varigus insurance carriers. A contract crelationship exists between the
investigating firm and the insurance carrier, with the compensation on an hourly
basis.

The plain Janguage of the statute reaches investigative activities of such claims
nvestigators and adjusters. This construction is buttressed by the legislative policy
of protecting the public against disreputable or incompetent investigators who might
engage in blackmail or otherwise prey upon the public. See Berardi v. Rulter, 42
N.J. Super. 39, 50 (App. Div. 1956), aff’d sub nom, {n re Berard:, 23 N.J. 485 (1957).

New York with a statute (General Business Law Sec. 70-B9A) similar to R.S.
45:19-8 et seq. has a judicial construction that it encompasses activilies by inde-
pendent insurance investigators. Cole v. State, 179 Misc. 172, 37 N.Y.S. 2d 1002
(Ct. C1. 1942). In Schauder v. Weiss, 88 N.Y.S. 28 317, 321 (Suvp. C1,, Kings County
1949) af’d 276 App. Div. 967, 94 N.Y.S. 2d 748 (28 Dep't 1950), the Court ruled
that the regulation of investigators:

v % # g designed primarily for the protection of the public against 'wilful,
malicious and wrongful’ acts of private detectives who, in the absence of
stringent controls and the requirement of a bond, would be in a position to
cause irreparable harni to other members of the commuaity because of the
very nature of their work.”

In 1945, the New York Legislature overruled the Cole decision, supra, by statute,
General Business Law §§71 and 72, by bringing independent insurance adjusters
under the supervision of the Superintendent of Ynsurance.

The various statutory exceptions are not applicable under the facts presented.
The firms which you describe are engaged in activities other than making reports
{or insurance or credit purposes, are not licensed insurance companies and are not
conducting investigations solely on their own behalf.

My conclusion therefore is that the indepeandent insurance adjusters and investi-

.gators must seek a private detective's Jicense and comply with all other provisinns

of the Private Detective Act of 1939.
Sincerely,

Davip D. Furman
Attorney Genernl
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Avcust 2, 1961
HonoraBLE NED J. PARSEKIAN )
Acting Director
Division of Motor Vehicles
State House
Trenton, New Jersey

MEMORANDUM OPINION—P-12

DEeAR DIRECTOR PARSEKIAN:

You have requested our opinion as to the extent of your discretionary power in
administering the assessment provisions of the Unsatisfied Claim and Judgment Fund
(hereinafter referred to as “U.CJ.F.”) Law (N.J.S.4. 39:6-61, et seq.), as found
in NJ.S.A. 39:6-63(d). Specifically, you ask whether you are required to assess to
the limit of subsection (1) thereof, imposing the U.S.J.F. fee on uninsured vehicle
registrations, before applying subsection (2), imposing assessments up to a maximum
on insurers, or whether your discretion can guide your actions in calling upon either,
or both, of these assessments without priority.

Subsection (d) of N.J.S.A. 39:6-63 reads as follows:

“(d) On December 30 in each year, beginning with 1956, the director shall
calculate the probable amount which will be needed to carry out the pro-
visions of this act during the ensuing registration license year. In such
calculation, he shall take into consideration the amount presently reserved
for pending claims, anticipated payments from the fund during said year,
anticipated amounts to be reserved for claims pending during said year,
and the desirability of maintaining a surplus over and above such anticipated
payments and present and anticipated reserves, such surplus not to exceed
the amount actually paid from the fund during the 12 full calendar months
immediately preceding the date of calculation. If, in his judgment, the esti-
mated balance of the fund at the beginning of the next registration license
year will be insufficient to meet such needs, he shall

“(1) Determine the amount to be fixed as the Unsatisfied Claim and
Judgment Fund Fee for such registration license year. Such fee shall in no
case exceed $15.00 and shall be paid by each person registering an uninsured
motor vehicle during such ensuing year at the time of registration in addition
to any other fee prescribed by any other law.

“(2) If the estimated total amount of Unsatisfied Claim and Judgment
Fund Fees to be collected during the ensuing registration license year shall
be insufficient, in the judgment of the director, to provide the estimated
amount needed to carry out the provisions of this act during the said en-
suing registration license year, he shall assess this estimated deficiency against
insurers for such year’s contribution to the fund. Such deficiency shall be
apportioned among such insurers in the proportion that the net direct written
premiums of each bears to the aggregate net direct written premiums of all
insurers during the preceding calendar year as shown by the records of the
commissioner. Such aggregate assessment, however, shall in no event exceed
14 of 1% of the aggregate net direct written premiums for such preceding
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calendar year. Each insurer shall pay the sum so assessed to the treasurer
on or before March 31, next following.”

Originally, N.J.5.4. 39:6-63 was enacted as part of L. 1952, c. 174 creating the
U.C.J.F. Section 3 of the act then provided for assessments similar in kind to those
presently required. However, at that time, subsection (1) of section (d) provided
that the Treasurer, at that time a member of the Board, was to survey the fund
annually. If, in his judgment, an insufficiency was indicated in the fund for the en-
suing year, he would assess the deficiency against the insurers to a maximum. Sub-
section (2) provided that if such assessment appeared to be insufficient, he would
notify the Director of a fee charge to be required upon vehicle registrations, limited
to $1.00 for insured vehicles and $2.00 for uninsured vehicles.

L. 1955, c. 1 replaced the Treasurer with the Director, but did not otherwise
affect this section.

_.In 1956, an amendment incrcased the maximum additional fee for uminsured
vehicles to $8.00, and relieved insured vehicle owners of any direct assessment what-
ever (L. 1956, c. 22, §2). This did not however, change the existing structure of

. the section.

A significant and substantial amendment was enacted by the passage of L. 1958,
c. 99, §1. For the first time, specific standards for the Assessor’s guidance in his
annual survey were inserted in the body of subsection (d). The new subsection (d) (1)
became the assessment upon uninsured vehicles, now known as the “Unsatisfied Claim
and Judgment Fund Fee,” and was increased to a $15.00 limit. The assessment upon
insurers now replaced subsection (d) (2), but remained unchanged in maximum limits.

The carriers are obliged by §6 and §7 of the U.C.J.F. Act (N.J.5.4. 39:6-66
and 39:6-67) to comduct investigations as assigned and to defend claims on behalf
of uninsured motorists in litigation. Although these obligations are incurred at the
carriers’ expense initially, the burden of costs is ultimately reflected in premium
charges to the insured motorists.

It is highly significant that the 1958 amendment reverses the order in which
assessments are now to be made, that is, first upon the uninsureds and then upon the

insurers. Real meaning is given to this change of sequence by the statement appended
to the 1958 bill which so amends N.J.S.A. 39:6-63.

“The purpose of this bill is to increase payments to accident victims of un-
insured drivers; to eliminate inequities and objectionable features that have
appeared in the Unsatisfied Claim and Judgment Fund Law after three years
of operation; to expedite payment of claims that have been settled; and to
place on the uninsured motorist, who creates the problem, the principal burden
of supporting the fund.”

This statement indicates the purpose of the Legislature to limit the insurer’s assess-
ment (and, ultimately, the insured owner’s share) to a position of a supporting, rather
than a direct, source of contribution.

Manifestly, therefore, it follows that the uninsureds ought to provide funds to

the legal limit of $15.00 each before this support may be claimed as necessary by
the Director. -
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It is our opinion that you are reguired to exact §rom wninsured motorists the
maxinum U.C.J.F. {ee under N.J.S.A. 39:6-63(d) (1) as a condition precedent to
your invocation of your right to assess carriers under subsection (d)(2) thereof.

Vecy truly yours,

Davip D. Furmax
Attorney General

Auvcysr 7, 1961
HonNogaBLE NED J. PARSEKIAN
Acting Dsrector
Diviston of Motor Vehicies
25 South Montgomery Stceet
Trenton, New Jersey

MEMORANDUM OPINION—P-13

Dyar DMRECTOR PARSEK(AN :

You have requested our opinion as to whether R.S. 39:3-30, besides permitiing
transfers of vehicle registrations between weight classifications within the same
categary of vehicles, also permits transfers between differing categories of vehicles.
For example, if a vehicle, which is registerd commercially, is replaced by another
vehicle not to be used for commercial purposes, may a transfer of registration to
the non-commercial category be accomplished by payment of the $1.00 transfer fee,
provided foc by R.S. 39:3-30.

In our opinion R.S. 39:3-30 only authorizes transfers within the category in
which the preceding vehicle was registered. In pestiment part that statute provides
as follows:

“Upon the transfer of ownership or the destruction ol any motor vchicle
its registration shall become void. Jf the motor vehicle is sold the original
owner shall remave the license plates therefrom, and, withia 48 hours, notify
the director of the name and address of the purchaser.

“The original ovmer may, by praoper sworn application on a2 form 1o be
furnished by the division, register another motor wehicle for the unexpired
portion of the registration period of the original vehicle, upon payment of
a fee of $1.00 if the vehicle is of a weight or other classification equal with
or less than the one originally registered, or upon the payment of a fee of
$1.00 and the difference betwveen the fee originally paid and that duc of the
new molor vehicle is properly registerable in w higher class. Unless lhe
original license plates have been destroyed, (he owner shall be assigned the
license number previowsly issved to him and sha)l rccesve a new regisiration
certificate. If the original licease plates have been destroyed, replacement of

the plates will be made under the provisions of section 39:3-32 of this Tide
L S

We would himit the applicability of transfers vnler this statute within the classi-
fication of original registration. The sections providing fees and registration identifi-
cation contain differing standards sufficient {o indicate that extension of R.S. 39:3-30
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between categories of vehicles was not intended by the Jegislature. Passenger auto-
mobiles are in three categories, based only upon the weight of the vehicle (R.S.
39:3-8). Commercial vehicles arc registered under numerous categories whose basis
is “gross weight of vehicle and lpad,” (R.S. 39:3-20). Omnibuses and taxicabs ore
registered according 1o passenger carrying capacity (R.S. 39:3-19).

In addition, the regisiration plates for certain categories of motor vehicles must
display various identifying letters or words as follows:

Commercial X R.S. 39:3-20
Trailer T R.S. 39:3-20
Omnibus (0] R.S. 39:3-19
Dealers’ and Manvfacturers’ D R.S. 39.3-18
Facmer Farmer R.S. 39:3-235
Constructor Constructor RS 39:3-20

We thus advise that transfers of registration to replacement moior vehicles may
be done only within the category for which the original motor vehicle was registeved
and that shifting registrations between categories of motor vehicles, for example
passénger 10 commercial, is outside the statutory authority.

Very truly yours,

Davio D. Fuemaw
Attorney General

Aucust 9, (961
HownogasLe Katrarine E. Write
State Treasurer
State House
Trenton, New Jersey

MEMORANDUM OPINION—P-14
Dzar Mas. WHiTE:

You have requested our opinion as to the proper intecpretation to be placed on
specific sections of C. 143, P.L. 1958, N.J.S.A. 43:3B-1 et seq. P.L. 1958 C. 143
provides for an incrtase in the retirement allowance of certain retired public em-
ployees according 10 a legislative formula which is based on percentages delermined
by the calendar year in which the retirement became effective. The questions will
be answered in the order asked.

I. Tn computing the ycars of service, may the Division base its computation on
whole years of service and consider a fractional portion of six months or more equiv-
alent to a full year of service, while disregarding any fractional portion of less than
six menths?

In computing years of service the retirant should be credited with the saime credit
which he has received {rom the system from which he is receiving his regular re-
lrerment allowance. In most systems the board of trustees is specifically empowered
with the authority to fix and deteeming by approprisie rules and regulations how
much service in any year shall equal 3 year of service and part of a year of service,
eg., N.JS.A. 43:15-39 (Public Employees’ Retirement System); N.J.S.A.
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18:13-112.17 (Teachers' Pension and Annuity Fund). Since this increase is an
increase in the regular retirement allowance, there is no reason to treat it in a manner
different from that used to compute regular retirement credit. In other words, since
the retirant is receiving a regular allowance based on a specific number of years of
service, his increased allowance should be based on the same years of service.

2. If an individual who is eligible for an increased pension under this statute
dies during the month, is the accrued portion of the increase payable to his estate
or beneficiary?

You have advised that with respect to regular retirement allowances the accrued
portion of an allowance of an individual who dies during the month is paid to the
estate or beneficiary of the decedent. It is our opinion that the accrued portion of
this increase should be paid to the estate or beneficiary of the decedent in accordance
with the rules and regulations of the respective funds. As stated above, the increase
provided for by Chapter 143, P.L. 1058 is an increase in the regular retirement
allowance and consequently the same procedure should be followed in making pay-
ment of this increase as is followed in making payment of the regular retirement
allowance.

Very truly yours,

Davip D. FurMAN
Attorney General

By: RoBerr S. MILLER
Deputy Attorney General

Aucust 9, 1961
HonoraBLE NEeD J. PARSEKIAN
Acting Director
Division of Motor Vehicles
25 South Montgomery Street
Trenton, New Jersey

MEMORANDUM OPINION~—P-15

DeaR DIRECTOR PARSEKIAN:

We have been asked whether constructor registration plates may be issued to
tractors and semi-trailers as individual units, as well as in combinations known as
“wedded umits.” R.S. 39:3-20 provides for the issuance of constructor registration
plates for vehicles which may exceed the limitation on the weight of loaded com-
mercial vehicles. The use of such plates is narrowly restricted. The Director must
be satisfied by proof that the applicant is actually engaged in construction or supply-
ing of material for construction. Vehicles so registered may not be operated more
than 30 miles from the headquarters of the particular construction operation in \yhich
they are involved. Special restrictions are placed on their speed.

The law has always intended that a set of constructor plates be identified with
a particular vehicle or a particular combination of vehicles. This is indicated by the
statutory provision that the maximum lawful loaded weight of a particular vehicle
or a particular combination of vehicles is limited by the gross weight recorded on
its registration certificate, id., and by absence of any express provision for interchange
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ability of constructor plates between constructor vehicles analogous to the provision
for interchange ability made in the case of dealer plates by R.S. 39:3-18. Prior to
March 30, 1960, R.S. 39:3-20 read in part as follows:

“x * % the director shall issue registrations providing for the gross weight
of vehicle and load of over forty thousand pounds but not exceeding scventy
thousand pounds, upon application therefor and proof to the satisfaction of
the director that the applicant is actually engaged in construction work or
in the business of supplying material, transporting material, or using such
registered vehicle for construction work. The license plate so issued shall
be marked ‘constructor’ and shall be placed upon the vehicle or vchicles
registered under this section.” ’

While the statute so read you inform us that the Division of Motor Vehicles
adopted a policy of permitting issuance of one set of constructor plates to be used
for a particular combination of a tractor and a semi-trailer. Such a combination
of vehicles so registered was commonly referred to as a “wedded unit! One plate
of the set was displayed on the front of the tractor and the other on the rear of the
semi-trailer. The components of the wedded unit have not been operated either
separately or in combination with vehicles other than each other.

On March 30, 1960, L. 1960, c. 12, became effective. This statute amended the
part of R.S. 39:3-20 quoted above by inserting the foliowing italicized language:

", 4 & the director shall issue registrations for outomobile commercial ve-
hicles, tratlers, semi-trailers, and traclors ¥ * *”

This amendment is clear authority for the issuance of a set of constructor plates
to a tractor and for the issuance of a set of constructor plates to a semi-trailer. But
the maximum lawful weight even of a combination of a tractor and a scmi-trailer
individually registered as constructor vehicles remains seventy thousand pounds. This
was made clcar-by the insertion of the following new.language in R.S. 39:3-20 by
the 1960 Act:

“In no event shall a vehicle or combination of vehicles, operating as a unit,
registered under this section and using ‘constructor’ registration plates exceed
a maximum gross weight, inclusive of load, of seventy thousand pounds.”

If a person applies for registration of a tractor or a semi-trailer individually,
it 1s our opinion that it is your duty to issue a registration to each vehicle if all other
conditions of the law are met. Either may then be used in a combination with any
other vehicle individually registered as a constructor vehicle where the combined
loaded weight is less than seventy thousand pounds and all other conditions of the
law are met. It 1s also our opinion that the italicized language quoted above, inserted
in the law by the 1960 Act, and the implication of the weight limitation now applicable
to “a vehicle or combination of vehicles,” was not intended .to terminate your au-
thority to issue a single set of plates to a “wedded unit” according to prior practice
where a person makes application therefor and intends to use each component of
the “wedded unit” exclusively in combination with the other—neither alone nor
with another vehicle. :

Qf course, constructor registration of any vehicle only authorizes use of the
vehicle bearing the plates for the purposes specified in the law. If a tractor is indi-



190 OPINIONS

vidually registered only as a constructor vehicle, it may only be used for constructor
purposes and may not be used to draw a semi-trailer bearing commercial plates and
engaged in ordinary commercial purposes; a semi-trailer individually registered only
as a constructor vehicde may not be used for ordinary commercial purposes. Cf.
State v. Tucker, 61 N.J. Super. 161 (App. Div. 1960).

Very truly yours,

Davip D. Furman
Attorney General

By: Witwram L. Bovaw
Deputy Attorney General

Avucust 10, 1961

HonoraBLe KataARINE E. WHITE
Acting Stale Treasurer

State House

Trenton, New Jersey

MEMORANDUM OPINION—-P-16
DEarR Mrs. WHITE:

Former State Treasurer Kervick has asked whether the administrator of the
estate of a deceased prison officer, who was an active member of the Prison Officers
Pension Fund at the time of his death, is entitled to a refund of contributions in the
event that the officer died leaving no widow, no minor children and no dependents.

We are of the opinion that the statute does not authorize a refund of contributions
and therefore none can be paid. R.S. 43:7-15 provides for refunds whenever a prison
officer is suspended, resigned, dropped or discharged from his employment. However,
the statute specifically provides that “No other rcfund of assessments collected from
the salaries of such pension [sic] officers shall be made.”

R.S. 43:7-9 covers the situation where a prison officer dies in the performance
of his duties. Tt provides certain pension benefits for the widow and children of the
officer. It then goes on to state that “In the event that there is no widow and no
children under the age of 16 years, at the time of the death of such prison officer,
then such pension shall be paid to the dependent parent or parents, if any, of such
deceased prison officer.” This is all that the statute provides. There is no authority
whatsoever for authorizing payment to the administrator of the estate in the event
that there is no widow, dependent children or dependent parents.

This result differs from the result in the Public Employees’ Retirement System,
where, under N.J.S.A. 43:15A-49 and N.J.S.A. 43:15A-41(c), express provision is
made for payment to the estate under these circumstances. The Prison Officers
Pension Commission, however, has no statutory authority to comply with the ad-
ministrator’s request,

Very truly yours,

Davio D. FurMaN
Attorney General

By: Rosesr S. MILLER
Deputy Attorney General

Ml o ene
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Avcust 15, 1961
Hon. Stanrey E. RuTkowskr
Prosecutor, Mercer County
Mercer County Court House
Trenton, New Jersey

MEMORANDUM OPINION—P-17
Dear ProseEcuTOR RUTKOWSKI :

You have asked whether you may, under R.S. 43:10-23, compel the rctirement
for disability of a member of your staff of detectives.
R.S. 43:10-23 reads as follows:

“Any county detective who shall have received a permanent disability
by reason of injury, accident or sickness, incurred at any time in the service,
which shall permanently incapacitate him from further duty, shall, upon the
certification of the fact of such disability by three physicians designated as
hereinafter provided, be retired upon one-half pay.”

This statute was originally enacted by L. 1921, c. 140, §5. L. 1921, ¢. 140, R.S.
43:10-19 to 29, provided a comprehensive scheme for retirement of detectives in
certain counties for service, age and disability. Consideration of other sections of
the 1921 act indicates that it intended to provide for retirement only where application
for retirement is initiated by the employee. Section 4, R.S. 43:10-22, provides in part
as follows:

“Any county detective who shall have served as such for a continuous
period of 20 years * * * who shall be found * * * to be physically unfit for
further service, shall, wpon application in wriling lo the prosecutor of the
pleas of his county, be retired upon one-half pay.” (Emphasis added.)

Section 6 of the 1921 act, R.S. 43:10—24, reads in part as follows:

% * * The three physicians shall examine the county detective applying
for retirement upon one-half pay because of physical unfitness or incapacity
for further duty * * *” (Emphasis added.)

Other retirement statutes—namely, R.S. 43:16-2 and N.J.S.A. 43:16A-7 (Police
and Firemen’s Retirement System); N.J.S.A. 43:15A-42 and N.J.S.A. 43:15A-43
(Public Employees’ Retirement System); and N.J.S.A. 18:13-11241 (Teachers’
Pension and Annuity Fund)-—specifically provide for retirement on the initiative of
the employer, whereas R.S. 43:10-23 excludes all mention of retirement by applica-
tion of the employer.

Statutes shovld be interpreted according to the most natural import of the
language, and omitted words or provisions should not be supplied by administrative
or judicial interpretation unless clearly implied. Publiz Asbury Corp., Inc. v. City
of Asbury Park, 18 N.J. Super. 286, 293 (Ch. Div. 1952), afi"d 18 N.J. Super. 192
(App. Div. 1952); 82 C.J.S. Statuics, § 328, p. 635.

For these reasons you are hereby advised that you are unable to compel the
retirement of a county detective under R.S. 43:10-23.
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Couaty detectives are in the classified civil service and may be removed where
the fact of physical disability is established after notice and hearing pursuant to
R.S. 11:22-38 and Rule 59(¢) of the Department of Civil Service.

Very truly yours,

Davip D. Fuaman
Attorney Ceneral

By: Rosert S. MILLER
Deputy Atorney General

Avucust 15, 1961
Hon. Nen J. PARSEKIAN
Acting Director
Division of Motor Vekicles
25 South Montgomery Street
Trenton, New Jersey

MEMORANDUM OPINION—P-18
Dear DiRECTOR PARSEKIAN:

We have been asked whether the overlength (i.e, the length in excess of 50 feet
but not in excess of 70 feet) authorized by R.S. 39:3-84 iu the case of "a vehicle ar
combination of vehicles transporting poles, pilings, structural units or other articles
incapable of dismemberment” applies only to the load or also to the vehicle or com-
bination of vehicles where the load does not extend beyond it or them.

L. 1921, ¢. 208, appears to be the earliest statute limiting the length of motor
vehicles which ‘may be operated on the public highways of this State. Paragraph
(L) of §21 of this act forbade combinations of more thaa two vehicles with the
follawing proviso:

“Any municipality while opecating municipaily owned vehicle or vehicles
ander contcact over any highway maintained whally by such municipality
may use more than one motor-drawn vehicle, but nat exceading three motos-
drawn vehicles in the aggregate while such municipality is engaged in the
collection of garbage, ashes, or street repairs.”

Paragraph (4) of §21 generally limited the "extreme over-length” of any vehicle
to 28 feet. But it contained the following proviso:

"Where more than one vehicle or trailer is operated, the tength of such
vehicles may exceed twenty-cight feet; but in no event shall all such vehicles
or trailers so drawn or operated exceed eighly-five feet in length over all.”

The extreme limit in the proviso of 85 feet appears to have been intended to govern
combinations of vehicles utilized by municipalities in the collection of garbage, ashes
or sireel repairs pursuant to paragraph (1) of §21. No specific Jimitation of the
combined length of a truck and trailer or a tractor and sernitrailer was contained
in the 1921 act.

The final sentence of paragraph (4) af § 21, applicable both to the genecal limita-
tion of length and to the proviso read as follows:

|
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“All of the aforesaid dimneasions shall be inclusive of the load.”

L. 1935, c. 265, amended the 1921 act in several imgportant respects. [t made the 28
feet limitation applicable to a two-axle vehicle, but extended the limit for a three-axle
vehicle to 35 feet. §1. It provided specific limitations for truck-trailer and tractor-
semitrailer combinations, of 50 feet and 45 feet respectively. Id. It also enacted the
operative Janguage of the present text of R.S. 39:3-84, with which this opinion is
concerned, authorizing :

‘2 vehicle or a combination of vehicles transporting pales, pilings, struc-
tural units or other articles incapable of dismemberment the total overall
length of which shall not exceed seventy (70) feet" [d.

The language of the 1921 act that all stated dimeasions be inclusive of load was
repeated.

The 1935 act did not become fully effective upon enactment. A grace period was
permitted to vehicles then in operation ar probably in tlie process of manufacture.
Section 3 of the 1935 act read as follows:

"This act shall take effect immediately; provided, that the limitations
as to combined weights and lengths of vehicle and load as applied to vehicles
naw in operation or manufactured or constructed prior 1o the first day of
Januacy, one thousand nine hundred and thirty-six, shall not be effective
until the first day of January, one thousand nine hundred and forty-one.”
{Emphasis added.)

By L. 1942, ¢. 268, the permissible length of two-axle vehicles was incrcased to
35 feet, the same as for three-axle vehicles, and the power to bimit the length of
buses was delegated to the Board of Public Utility Commissioners. The other pro-
visions of the 1935 act were unchanged by the 1942 act.

L. 1950, ¢. 142, §2, increased the permissible height of vehicles from 124 1o
1344 feet, but left unchanged the length limitations.

L. 1955, c. 198, did not change the specific height or weight limits. But it deleted
the sentence providing that generally the stated dimensions of length shall be inclusive
of load, but inserted the qualification "inclusive of load” before the 45 feet Hinitation
on tractor-semitrailer combinations, before the 50 feet Limitation on truck-trailer
combinations, and before the 70 feet limitation on vehicles or combinations of vehicles
transporting structural units. This appears to be a change of style, and not of sub-
stance.

L. 1957, c. 16), continucd the pattern of the 1955 act, and all the Iength limita-
tions in the 1955 act except that the 1957 act increased the permissible length of
tractor-semitrailec combinalions to “a total overall length, inclusive ol load, of SO
feet » * 2

The foregoing statutory history shows a legislative inteut to make the leagt!
himits generally measurable {rom that parct of the load or vehicle most extended in one
direction to that part of the load or vehicle most extended in the opposite direction.

The contention has been made, however, that the 70 feet limitation applies only
to vehicles while 1n the act of transporting poles, pilings, structural units or other
articles incapable of dismemberment. A practical consequence of such an interpreta-
tion is either to limit the length of the vehicle or combination of vehicles to S0 feet,
even though pecmitting the load to extend an additional 20 feet beyond the vehicle
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or combination of vehicles, ar to induce the trasportation of poles, pilings, girders
and other structural units which cannot be carried on 50 foot vehicles with their {ront
supported by a conventional truck or semitrailer and the rear supported by a small
special vehicle consisting almost entirely of an axle or set of axles to which the load
is temporarily affixed and with the load supporting itself between these two points
of support and beyond the rear axle or set of axles. We have been advised by the
Chief Engineer of the Highway Department that these alternatives present in some
respects a greater hazard to other users of the highways than does the operation of
overlength vehicles where the overlength results from the vehicle itself.

For these reasons it is our opinion that a vehicle or combination of vehicles may
have an overall length of nat more than 70 feet measured from the part of the
vehicle or load most extended in one direction to the part of the vehicle or load
most extended in the opposite direction under any one or more of the following cir-
cumstances :

(1) where it is actually engaged io transporting poles, pilings, structural
units or other acticles incapable of dismemberment which canunot be safely
carried on a vchicle or combination of vehicles meeting the 50 feet )imit; or

(2) where it 55 engaged in activity ancillary to such transportation. such
as being operated unloaded to a point at which it is to be loaded with one
or more of the enumerated categories of malerials, being operated unloaded
from the point at which it was wnloaded 1o its origin or 10 the point of load-
ing {or another load, and otherwise where the operation 55 directly incidental
fo the mode of operation deseribed in paragraph 1 of this sentence.

To cite a specihc example, it might be lawful for a truck-trailer combination
measuring 05 feet in length 1o transport a bridge beam resting on the trailer with
the most rearward point of the beam 56 feet from the front bumper of the truck
and 9 feet forward of the most rearward part of the trailer. It would be lawful for
such a combination to return empty after being unloaded.

Very truly vours,

Davip D. FurMan
Attorney General

Aucust 16, 1961
Honorase Katnarine B, Wrure
Acting State Treasurer
State House
Trenton, New Jersey

MEMORANDUM QOPINION—P-19
DearR MRrs. WHiTe:

You have sought our advice as to the scope of P.L. 1959, c¢. 101 in determining
what constifutes the annuity portion of a member’s retirement allowance. Specifically,
you ask what statutory pension systems, if any, are excepted from the application of
Chapter 3 of Title 43 by reason of the 1959 amendment (P.L. 1959, c. 101), which
provides in pertinent part:
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“As uscd in this chapter, the term ‘pension,” when applied to a retirement
allowance, shall include only that portion of the retirement allowance which
is derived from appropriations mmade by the employer or by the State.”

The question arises because orly certain of the various statutory retirement
systems distinguish between “pension,” “annuity,” and “retirement allowance.” Under
the Public Employees’ Retirement System, Teachers’ Pension and Amuwity Fund,
and the Police and Firemen's Retirement System, such a distinction is expressly
made. See N.J.S.A. 43:15A-6(b), (g) and (k) ; N.J.S.A. 43:16A-1(11), (12) and
(13); and N.J.S.A. 18:13-1124(b), (h) and (n).

On the contrary, in the statutes establishing the Consolidated Police and Fire-
men’s Pension Fund (R.S. 43:16-1 ta 16-21), the Prison Officers” Pension Fund
(R.S. 43:7-7 to 7-27), and the State Police Retirement and Benevolent Fund (R.S.
53:5-1 to 5-7) there js no distinction made between “retirement allowance,” “pen-
sion,” and “annuity.” Indeed., where reference is made to “‘pension” jt is used in a
broad, generic sense rather than in the technical sense of the first three statutes
above-mentioned. For examplc, in R.S. 43:16-17(8), “pension’ is defined as meaning
“the amount payable to a member or lis beneficiary under the provisians of this
act.” Furthermore, we are informed that with reference Lo the admimstration of the
latter three systems there has never been a distinction made between that portion
of the member's allowance which is derived from his own contributions (“annuity’)
and that portion which js desived from employer contributions (“pension”).

»

In sum, prior to the advent of the modern annuity-lype retirement systems, all
payments to retired employees were gencrally denominated “‘pensions.”” The terms
“retirement allowance” and “annuity” have been utilized only in the more modern
pension systens. By the very wording of the 1959 amendment “the term ‘pension’”
is only involved “when applied to a retirement allowance.”

Thus, the effect of Chapter 10) of P.L. 1959 is limited to those retirement sys-
tems—namely, the Public Employees’ Retirement Systemn, Teachers’ Pension and
Annuity Fund, ang the Police and Firemen's Retirement Systerm—where the terms
“retirement allowance,” “pension,” and “annuity” are differentiated by statutory
definition.

Very truly yours,

Davio D. FurMaN
Attorney General

By: Roserr S. MiLier
Deprty Attorney Generel

Aucust 16, 1961
HowosapLe Roscog P. Kanorg, M.D.
State Comnissioner of Health
129 East Hanover Strect
Trenton, New Jersey
MEMORANDUM OPINION—P-20
Drar Doctor KanpLE:

You have requested our opinion as to the proper interpretation to be given to
R.S. 58:11-18.13 and R.S. 58:11-18.19, insofar as they apply to the renewal of lji-
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censes for operators of public water treatment plants, public sewerage treatment
plants and public water supply systems which are privately owned or maintained.
The pertinent portions of these statutes provide:

R.S. §8:11-18.13:

e ox 1 icensees shall apply for renewal on or before the thirtieth day
of September of each year. Rencwal may be effected ot any time during the
month of September by the payment of a fee of five dollars (35.00) ¥ * **
(Emphasis added.)

R.S. 58:11-18.19:

“Licensees employed in the ogeration of pubfic water treatment plants,
public sewerage treatment plants, or public water supply systems, privalely
owned or maintained by any person or corporation, shall be exempt from the
payment of the annual renewal fee provided in this act except the fee of one
dollar ($1.00) for every three months or fraction thereol that the application
for renewal be delinquent; provided, however, that all hcenses issued without
the payment of the renewal fee shall be vahid only ot the utility at which the
licensee is employed ot lhe time of the issuance of the lHcense, * * ¥ (Em-
phasis added.)

Specifcaltly, you ask how the above-mentioned statutes apply to the following
sitvation :

A licensee applies to the department for a renewal of his license. The application
farm provides a section {or the applicant to indicate whether he is presently employed
al a facility which is publicly owned or maintained, or one which is privately owned
or maintamed. At the bottom of the application it is stated that 2 person employed
at a facility which js publicly owned or maintained is required o pay a five dollar
renewal fee. The applicant sndicates on the form that presently he is employed at
a facility which is privately owned or maintained. Nevertheless, with his application
he submits five dollars.

The exernption granted in R.S. 58:11-18.19, while excluding the operators of
privately owned or maintained facilities irom the payment of the renewal fee also
provides that alf licenses issued without the payment of the renewal fee sha) be
valid only at the utiljty at which the Jicensee is employed at the time of the issuance
of the license. Therefore, while benefiting 2 licensee to the extent that be is not
required to pay 2 fee, it also restricts hun in the use he can make of the license. A
licensee realizing the restriction inhecent in such a renewal may desire to have an
unvestricled license although this requires the payment of a fee. For example, a
licensee, although pcesently employed privately, may anticipate working at a publicly
owned o maintaingd facibty or he may anticipate operating two plants. It would
be to his advantage to have an unrestricted license, although he is not required
under those circumstances to take a new examination.

Qur opinion 33, therefore, that when a licensee employed at a privately owned
or maintained public water treatment plant, public sewerage treatment plant or public
water supply system files an application for renewal of his license and pays a five-
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dollac fee, the State Department of Health may issue him an unrestricted license
valid for any publicly or privately owned facility.

Very truly yours,

Davio D. FurMan
Attorney General

By: Taomas F. Tansey
Deputy Attorney General

August 17, 1961
HoNoraBLE KATHARINE E. WHITE

Acting State Treasurer
State House
Trenton, New Jersey

MEMORANDUM OPINION—P-21
Dear Mgs. WaITE:

You have asked our opinion as to the amount of funds a member may borrow
from the Teachers’ Retirement System pursuant to N.J.S.A. 18:13-112.37. That
section allows a member with over three years of creditable service to borrow from
the system “an amount equal to rot more than 50% of the amount of his accumulated
deductions.”” Specifically, you desire to know whether the term 'accumulated deduc-
tions' for the purpose of making loans includes contributions on behalf of an employee
by an employer during a term of military service.

The case of Bruder v. Teachers' Pension ond Annwity Fund, 27 N.]. 266, 274-277
(1958) has already determined this question. Such employer contributions may not
be considered as a part of a member’s accumulated deductions.

The New Jersey Supreme Court distinguished between the contributions for
an emplayee as appased to contributions by such an iadividual. Tt should be noted
that the loan provision utilizing the term "accumvlated deductions” does not en-
compass the broader definition in N.J.S.A. 18:13-112.36 applicable to funds svbject
to withdrawal, i.e, accumulated deductions standing to the credit of a member’s
individual account in the annuity savings fund. Tbe additional phrase “standing to
his credit” was considered a decisive distinction by the Supreme Court in the Bruder
case In holding as follows:

“If the Legislature sntended to include contributions by employers during
wartime sérvice within the term ‘accumulated deductions’ as utilized in
N.J.S.A. 18:13-112.72(a), it had only to so specify in language comparable
to that utitized in N.J.S.A. 18:13-112.36.”

The ajoresaid Joans, it is noted further, may be made to a member from either
of two soucces: (1) from the annuity savings fund (N.J.S.A. 18:13-112.21), or (2)
from moneys which have been set aside by the Board of Tcustees for this purpase
in the contingent reserve fund (N.J.S.A. [8:13-112.20). See the final pacagraph in
N.J.S.A. 18:13-112.37. In either event, however, members of the system may borrow
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only to the extent of 50% of the ampunt they have centributed in adidition to the
applicable interest

Very truly yours,

Davio D. Fyrsian
Atiornzy Gencrod

By: Roresr S. MiLLer
Deputy Altorney General

Aucusr 23, 1961
Corovzr Josern D, RuTtes
Superiniendent of State Police
West Trenton, New Jersey

MEMORANDUM OPINION—P-22
Dear Cowotver RurTeR:

You have asked me for advice as to whether a State Traoper who resigns after
less than two years of service is entitied to a cefund of his contributions to the State
Police Retirement and Bengvolent Fund, My answer is in the negative.

The applicable statute is R.S. 53:3-6, which authorizes refunds only to membecs
who are thus terminating thedr services afler twe vears or more membership in the
State Police Force. R.S. 53.5-6 provides in part as fodiows:

"Any person» who 18 3 member of the stale police retivement ant benevo-
lent fund and who for a period of at least two years has made the payments
required to be made 1o such fund, shall upon the termmnation of his service,
prior to retirement as authorized by this chapier, be entitled to have and
receive from Lhe state treasurer the total sum of his said paymenis with
interest therzon af the rate of two per cent per anoom.”

The State Trooper who resigns after less than two years service has no statuiovy
or constitujonsl claim 1o a refund of his omployer contributions to the State Folice
Retirement and Benevolent Fund with or without interest. &ccording to Justice Heher
in Possaic National Benk & Co. v, Eebman, 116 N.JL. 279, 284 {Sup. Ct. 1936),
the Court said:

“The rule ts that compulsory deductions from the szlaries of governmental
zmployees, by the authority of the goveramant, {or the support of a pension
futrd, create no contractual or vested right detween such emplayees aond the
goverament, and neither the employees, aor those claiming under them, have
any rights except such as are conferred by the statute creating and governing
the fund.”

Very truly yours,

Davip D. FuasanN
Attorney General

ATTORNEY GENERAL 199

SeprEmBER 20, 1961

Hon. Nzn J. Parsgxiaw
Acting Direclor

Dinsion of Molor Vekicles
25 South Montgomery Sireet
Trenton, New Jerscy

MEMORANDUM OPINION—P-23
Dear DIRECTOR PARSEKIAN :

You have requested aur opinion as to the effect of the enactment of L. 1959, ¢
145 on revenues derived from certain mator vehicle sources listed below. Chapter 145
amended R.S. 39:3-3 and R.S. 39:10-23, aud became effective July 1, 1959,

The ¢ited sources about which you have inguired are the following:

Interstate Bus Excise Tax—R.5. 48:4-20 et seq.

Fines—R.S. 39:447, R.S. 39:540, RS 39:89(g), RS 39:94(g),
RS 39:1-11{g), RS, 39:12-12(g)

Junk Yard License Fees—R.S. 39:1(-8

Auta Race Track Fees—R.S. §:7-8 et seq.

Driver School and Instrutior Licenses—R.S. 39:12-2, R.5. 39:12-5

Service of Frocess on Non-Residents—R.S. 30:7-22, R.5. 39:7-5

Certificate of Drivers Retord—R.S. 39:6-42

Oversized Vehicle Fermits—R,S. 39:4-26

Transier of Registration—R.S5. 39:3-30

Cectifed Copy of Regulations and Directives—Division Directive

Chapter 145 of the Laws of 1959 amended the two statutes above cited, ie,
R.S. 39:3-3 and R.S. 39:10-25, in the iollowing manner. Oviginally, when the statutes
were enacted, the purpose for which they were passed was to provide a method for
licensing drivers and {or registering and providing title certificates for motor vehicles.
Agents of the then Commissioner were appeinted throughout the State. These agents
collected maoneys for drivecs’ licenses, motor vehicle registrations and certificates of
title and paid them to the Commussioner, who, upan receipt, remitted to the agent
a percentage thereof in an amount which his regulation had provided.

Chagler 145 cevises this. Uader it 2ll moneys ceceived by Motor Vehicle agents
are to bhe depasited dicectly to the ccedw of the State Treasurer in such deposilory
as be directs, and the commission to which the ageols are entitled is paid over to
them from the general asscts of the Stale Treasury.

The intent of Lhis enactment was 1o establish a central fiscal control conlorming
with the general statute relative to collection of moneys, namely, N.J5.A. 52:18A-8
This stature, enacted in 1948 (L. 1948, c. 92) was part of the reorgaaizatian of the
State Treasury Department subsequent to the adoption of the Constitution of 1947,
The State Treasurer's Office was recoanstituted as the Department of the Treasury.
This revision provided the following procedure, which is applicable to all revenues
collected by the State except as speaifically provided otherwise by any statute.
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“All State revenue cotlected by any department, institufion, commission,
board, committee or official of this State shall, except as otherwise provided
by law, be deposited, in the method prescribed by the director of the Division
of Budget and Accounting, to the credit of the State of New Jersey in such
depositories as the State Treasurer sha)) designate. A report of such moneys
collected shall be submitted to such director and the State Treasurer in such
form as the director shall preseribe * * **

Until the passage of Chapter 145, R.S. 39:3-3 and R.S5. 39:10-25 were specific
provisions of law under which the Director, then Commissioner, was required to deal
separately with the moneys collected for ticense and registration fees (R.S. 39:3-3)
and for certificates of title {R.S. 39:10-25). As described above, not all of the amount
of the fees was subject to deposit with the Treasurer, but only that part remaining
after payment by the Commissioner of the agent's commission. Thus, these two
statutes stood outside the framework which was provided generally for State revenues
by Title 52,

The revenues provided by the other statutes or regulations you have listed are
governed as to their disposition by you as Director by N.J.S.A. 52:18A-8 and not
by R.S. 39:3-3 and R.5. 39:10-25. The specihc statutes vary in their terms. Most
specify that the Director (Commissioner) of Motor Vehicles hold temporary or
limited custody or receive payment of the funds and remit to the State Treasury,
sonetimes for dedicated purposes. A few make no provision for remission to the
State Treasury (R.S. 39:11-8; R.S. 39:12-5; R.S. 39:7-5; R.S. 39:6-42; R.S.
5:7-18; see also R.S. 30:3-84.3; RS, 39:4-26; RS 39:3-28). All should be de-
posited by the Director of the Division of Motor Vehicles to the credit of the State
of New Jersey, General Treasury, in accordance with the method prescribed by the
Director of the Division of Budget and Accounting vnder N.).S.A. 52:18A-8, with
a code number identification of the specific account. The transmittal of mcome form
and a copy of the deposit slip should be held for the Department of the Treasury,

In summary, you are advised that Chapter 145 of the Laws of 1959 has no direct
effect upon the other statutes listed. Since the question has been raised, the subsidiary
point is dealt with as well. It is proper for you, administratively, to rcontinue 1o
comply in all cases with the method of payment into the State Treasury established
pursuant to N.J.S.A. 52:18A-8.

Very truly yours,

Davip D. FurMan
Attorney General

Serremper 20, 196)
HonoranLe NED ], PARSEKIAN
Acting Director
Division of Motor Vehicles
25 S. Montgomery Street
Trenton, New Jersey

MEMORANDUM OPINION—F-24
DEAR DIRECTOR PARSEXIAN:

You have sought my opinion as to whether 2 truck bearing dealer’s plates and
hauling a commercial load is in violation of the commerciai registration (R.S. 39:3-20)
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or overweight (R.S. 39:3-84) statutes, under the circumstance that it is on Joan
from a motor vehicle dealer, the fitle owner, for demonstration purposes and not
for hire.

My opinion is that the use of dealer’s plates js lawful and that no motor vehicle
violation exists on the facts stated. Formal Opinion 1960—No. 15 is squarely in
point and its statutory analysis of R.S. 39:3-18 is incorporated herein.

A truck cannot be reliably tested for performance withowt a load. Whether a
truck on trial or demonstration run hauls a durnmy load or a commercial load is
immaterial. A truck which js hired or purchased from a dealer, however, must
display commercial plates, and its operation on a public highway with dealer plates
would constitute a motor vehicle violation. Similarly, use by a dealer or his employee
in another commercia) enterprise of the dealer has been held by the courts to require
commercial, not dealer, plates. State v. Tucker, 6) NJ Super. 161 (App. Div. 1960).

Very truly yours,

Davio D. Furaaw
Abtorney General

SEPTEMBER 20, 1961
HowxoraBLE XaTHaARINE E. WHITE
Acling State Treosurcy
State House
Trenton, New Jersey

MEMORANDUM OPINION—P-25
Dear Mrs. WHitE:

You have asked ovr opinion with respect to the effect of N.J.S.A. 18:13-112.51 on
N.J.S.A. 18:13-112.70 and R.S. 43:3-1 et seq.

N.J.S.A. 18:13-112.51 describes the benefits payable to members of the former
Teachers’ Retirement Fund. It reads:

"Any member or beneficiary of the Teachers’ Pension and Annvity Fund
who was a member of the Teachers’ Retirement Fund as created by L. 1896,
c. 32; L. 1899, c. 178; L. )900, c. 96; L. 1902, c. 36; L. 1903 (2nd Sp. Sess.),
c. I; L. 1905, ¢. 95; L. 1906, ¢. 314; L. 1907, ¢. 139; and the amendments
thereof and supplements thereto, prior to his becoming a member of the
Teachers' Pension and Annuity Fund, shall receive in addition to his retire-
ment aflowance otherwise payable a pension which shal)l be the actuarial
equivalent of the contributions, without interest, which he paid to ihe
Teachers’ Retirement Fund prior to September 1, 1919, which he has not
otherwise received.”

N.J.S.A. 18:13-112.70 requires that the retirement allowance of a member who
reaches 65 years of age shall be reduced “by the amount of the old age insvrance
benefit under Title I of the Social Security Act paid or payable to him whether
received or not." ‘It provides, however, that "the setirement allowance shall not be
reduced below the amount of the annuity portion of the retirement allowance fixcd
at the time of the member’s retirement * * «” In. short, when the Social Security
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offset is applicable, it can be applied only against the “pension” part of the member’s
retirement allowance.

The question, therefore, can be phrased as follows: should the Social Security
offset be applied against the ‘‘pension” benefits payable under N.J.S.A. 18:13-112.51?
We are of the opinion that it should not. The word “pension” in the latter statute is
not used in a technical sense. It is expressly made to mean “the actuarial equivalent
of the contributions, without interest, which he [the member] paid to the Teachers’
Retirement Fund * * *” (f. the definition of “pension” found in N.J.S.A.
18:13-112.4(h) : '

‘Pension’ means payments for life derived from appropriations made
by the State to the Teachers’ Pension and Annuity Fund.”

In sum, the word “pension” in N.J.S.A. 18:13-112.51 is equivalent to “the annuity
portion of the retirement allowance” found iin N.J.S.A. 18:13-112.70. Thus, the
Social Security offset should not apply to it. The offset should be applied only to
the pension portion of the retirement allowance otherwise payable to the member.

For the reasons expressed above, we also hold that R.S. 43:3-1 et seq. does not
require that the benefits payable under N.J.S.A. 18:13-112.51 be suspended on account
of earnings in public employment. R.S. 43:3-1 provides that a person who receives
a governmental pension is ineligible to hold any public position or employment other
than elective and receive both the “pension” and the salary or compensation allotted
to his office or employment; if he wishes to retain the salary of the position, he must
waive his “pension.” The statute, however, expressly provides that:

“The term ‘pension,” when applied to a retirement allowance, shall include
only that portion of the retirement allowance which is derived from appro-
priations made by the employer or by the State.”

Since the benefits payable under N.J.S.A. 18:13-112.51 clearly do not come within
“this definition, R.S. 43:3-1 is not applicable.

Very truly yours,

Davip D. FurmanN
Attorney General

By: Rosert S. MILLER
Deputy Attorney General

SerTEMBER 20, 1961
HonorasLe KATHARINE E. WHITE
Acting State Treasurer
State House
Trenton, New Jersey

MEMORANDUM OPINION—P-26

DEeAR Mrs. WHITE:

You have asked our opinion with respect to the amount of the disability retire-
ment allowance, if any, payable to an individual who retired on a disability retirement
aliowance under N.J.S.A. 43:15A-44 but subsequently returned to public employment.

LEE
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N.J.S.A. 43:15A-44 provides that a disability retirant shall be re-examined
periodically and if he is, upon such re-examination, found to be engaged in or capable
of engaging in a gainful occupation “then the amount of his pension shall be reduced
to an amount which, when added to the amount then earnable by him, shall not exceed
the amount of his final compensation.” On the other hand, R.S. 43:3~1 requires that
a pensioner who returns to public employment must waive either (1) his pension or
(2) the salary or compensation allotted to his office or employment. In pertinent
part the latter statute reads:

“Any person who is receiving or who shall be entitled to receive any
pension or subsidy from this or any other State * * * shall be ineligible to
hold any public position or employment other than elective in the State * * *
unless he shall have previously notified and authorized the proper authorities
of said State * * * from which he is receiving or entitled to receive the pen-
sion that, for the duration of the term of office of his public position or em-
ployment he elects to receive (1) his pension or (2) the salary or compensation
allotted to his office or employment.”

In sum, the question becomes: which of these statutory provisions takes prece-
dence when a disability retirant subsequently becomes engaged in public employment
in this State? Is the retirant to be required to waive the entire peasion pursuant to
R.S. 43:3-1 et seq. or is he rather subjected to the reduced disability retirement
allowance in accordance with the provisions of N.J.S.A. 43:15A-44?

It is important to note that the statutes governing the major pension fund systeras
make provisions of a similar nature to that found in N.J.S.A. 43:15A-44. In the
Consolidated Police and Firemen’s Pension Fund Commission, R.S. 43:16-2, a dis-
ability retirant who “is able to perform either his former usual duties, if such be
available, or such other available duties in the department which his employer shall
assign to him * * * shall report for such duty within ten days * * * and thereupon
his pension payments shall cease. Under N.J.S.A. 43:16A-8 (Police and Firemen's
Retirement System), when a policeman or fireman is “engaged in or is able lo engage
in a gainful occupation paying more than the difference between his retirement
allowance and his average final compensation * * * then the amount of his pension
shall be reduced to an amount which, together with his annuity and the amount
earnable by him, shall equal the amount of his average final compensation.” Addi-
tionally, under N.J.S.A. 18:13-11242 (Teachers’ Pension and Annuity Fund), the
“amount of pension shall be reduced to the amount which, when added to the amount
then earned by him, shall not exceed the amount of his final compensation.”

We note first that policemen and firemen who retire on disability pensions for
service-connected disabilities and then return to public employment are not subject
to R.S. 43:3-1. R.S. 43:3-5 specifically exempts such persons. In applicable part
it reads:

¥ * % nor shall the provisions of this chapter apply to * * * any person who
has or who may hereafter receive permanent disability in the performance
of his duty while serving as a member of the Armed Forces of the United
States, the New Jersey State Police, or the police department, or the fire
department of any county or municipality of this State.”

With respect to members belonging to the Teachers’ Pension and Annuity Fund
and the Public Employees’ Retirement System, however, a contrary result must be
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reached. R.S. 43:3-1.1, R.S. 43:3-5, R.S. 43:3-5.1 and R.S. 43:3-5.2 expressly
exclude from the operation of R.S. 43:3-1 various employees, offices and positions.
By so doing the Legislature has indicated its intention to make R.S. 43:3-1 applicable
to all other people. Expressio unius est exclusius allerius.

R.S. 43:3-2 further manifests this intention: “The pensions from or the public
positions or employment with the state referred to in section 43:3-1 of this title shall
affect all officers, employees or persons under the government of this state, even
though they may not be paid directly from the state treasury, but are paid from
proceeds derived from appropriations, license fees or other sources.” (Emphasis
supplied.)

Additionally, it must be observed that R.S. 43:3-1 has been amended as recently
as 1959 (See: Laws of 1959, c. 101), whereas N.J.S.A. 43:15A-44 has not been
amended at all since its original enactment and N.J.S.A. 18:13-112.42 was last
amended in 1956 (See: Laws of 1956, c. 145, §10). It is a fundamental rule of
statutory construction that the later expression of legislative will prevails over the
former to the extent of any inconsistency. Two Guys from Harrison, Inc. v. Furman,
32 N.J. 199, 223, 225 (1960).

In sum, the particular employee in question, and all members of the Teachers
Pension and Annuity Fund and Public Employees’ Retirement System who retire on
a disability retirement allowance are subject to the provisions of R.S. 43:3-1 upon
securing public reemployment except as permitted by R.S. 43:3-1.1, R.S. 43:3-5,
R.S. 43:3-5.1 and R.S. 43:3-5.2. Upon a return to private employment, R.S. 43 :15A~44
is specifically applicable and must be enforced.

Very truly yours,

Davip D. FurMaN
Attorney General

By: Roperr S. MIiLLEr
Deputy Altorney General

SEPTEMBER 29, 1961
HonorasLE KATHARINE E, WHITE
Acting State Treasurer
State House
Trenton, New Jersey

MEMORANDUM OPINION-—P-27

DeArR Mrs. WHITE:

We have been asked to determine whether the Pension Increase Act, L. 1958,
c. 143, N.J.S.A. 43:3B-1 et seq., applies to employees of terminated pension funds
(such as the Board of Education Employees’ Pension Fund of Hudson County, and
the Municipal Employees’ Pension Fund of the Village of South Orange) who re-
tired between 1915 and 1951, inclusive, and are now receiving their pension allowances
from the Public Employees’ Retirement System (see N.J.S.A, 43:15A-111).

In applicable part (N.J.S.A. 43:3B-1) Chapter 143 reads as follows:
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“As used in this act ‘retirant’ means any person who was employed by
the State of New Jersey, any of its instrumentalities, any of its political stb-
divisions or any of the instrumentalities of its political subdivisions, retired
from such employment in any of the calendar years set forth in this act and,
as a result of such employment, is receiving a retirement allowance from a
retirement system or pension fund supported in part or in whole by the State
of New Jersey, or is receiving a retirement allowance under any law, the
financial suppo